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PREFACE. 


To  present  the  adjudications  of  the  United  States  Cir- 
cuit and  District  Courts,  in  a  comprehensive  and  satisfac- 
tory manner,  is  the  general  purpose  of  this  series. 

The  progress  of  our  national  jurisprudence  is  embod- 
ied in  the  laws  passed  by  Congress,  the  decisions  of  the 
Supreme  Court,  and  those  decisions  of  Circuit  or  District 
Courts  which  are  not  reviewed  on  writ  of  error  or  appeal ; 
in  addition  to  which  should  be  mentioned  the  determina- 
tions of  the  Court  of  Claims,  as  covering  one  important 
though  limited  department.  Systematic  and  satisfactory 
arrangements  now  exist  (relying  partly  upon  government 
aid)  for  the  prompt  publication  of  the  acts  of  Congress, 
and  for  regular  reports  of  the  adjudications  of  the  Supreme 
Court  and  of  the  Court  of  Claims.  If  the  system  of  report- 
ing the  important  decisions  of  the  Circuit  and  District 
Courts  can  be  made  comprehensive  and  reliable,  there 
will  then  be  in  operation  a  complete  scheme,  presenting 
the  progress  of  the  entire  jurisprudence  developed  under 
the  operation  of  the  national  government 

To  some  extent  the  decisions  of  the  Circuit  and  Dis- 
trict Courts  are  now  reported.  There  is,  for  the  first 
circuit,  a  special  series  of  Circuit  Court  Reports,  almost 
unbroken ;  and  for  the  second,  another,  nearly,  though  not 
quite,  as  continuous.  In  some  other  circuits  there  are 
raluable  reports  covering  limited  periods.  But  there  re- 
main some  circuits  which  are  almost  wholly  unreported. 


IV  Pbeface, 

And  as  respects  the  District  Courts,  there  has  not  been 
any  thing  like  a  systematic  method  of  selecting  and 
reporting  what  is  valuable  in  their  decisions. 

So  far  as  it  is  practicable  for  reports  within  a  par- 
ticular circuit  to  be  maintained,  the  cases  which  they  may 
include  ought  not  to  duplicated  in  these  volumes.  But 
the  endeavor  of  this  series  will  be,  to  collect  from  the 
Circuit  and  District  Courts  at  large,  wherever  local  reports 
are  not  supported,  those  decisions  which  have  general 
value  and  importance,  and  to  report  them  in  the  best 
and  most  satisfactory  manner;  to  the  end  that  the  cur- 
rent volumes  of  the  Supreme  Court  Reports  and- of  this 
series,  may  give,  from  time  to  time,  a  good  view  of  the 
course  of  decision  in  the  national  courts. 

The  selection  of  ccLses  to  be  reported  in  these  volumes, 
must  be  chiefly  controlled  by  the  consideration  of  their 
value  and  utility  to  the  practicing  lawyer.  There  is  a 
tendency  towards  the  unnecessary  multiplication  of  reports, 
to  which,  it  is  hoped,  this  enterprise  will  not  be  found 
to  yield.  The  volumes  will  be  devoted  to  decisions  of 
general  application  and  value,  exhibiting  the  advance  and 
progress  of  the  national  jurisprudence;  the  construction 
and  application  of  the  United  States  laws;  the  procedure 
of  the  United  States  tribunals,  and  similar  subjects.  And 
as  far  as  practicable,  cases  of  only  local  application;  de- 
cisions which  only  resolve  controverted  questions  of  fact 
peculiar  to  the  particular  controversy,  or  repeat  and  apply 
familiar  principles  of  law;  together  with  decisions  which, 
there  is  reason  to  anticipate,  will  be  carried  before  the 
Supreme  Court  for  review,  or  will  be  seasonably  re- 
ported in  standard  reports  to  which  the  bar  would 
naturally  turn  for  them;  will  be  excluded. 

Benjamin  Vaughan  Abbott. 
New  York,  June^  1870. 
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THE  MARY  WASHINGTON. 

Circuit  Comrt,  Fowrth  Circuit ;  District  qf  Maryland^ 

AprU  T.,  1866. 

CaBBIEBS. — ^AdKZBALTY   JUBISDIOTIOir. 

The  duty  of  a  common  carrier  by  water  Ib  not  fblfilled  by  simple  trans- 
portation from  port  to  port  The  goods  must  be  delivered ;  or  at 
least  landed,  and  a  reasonable  opportunity  given  to  the  conmgnee  to 

inspect  tliem. 
The  general  rale  requires  the  carrier  to  notify  the  consignee  of  the 

arrival  of  the  gooda.    If  a  carrier  relies  on  circmnstances  as  excusing 

this  doty,  he  mnst  prove  them. 

To  show  that  the  carrier  was  accnstomed  to  store  goods  in  his  ware- 
house, on  thdr  arrival,  and  let  them  remain  there  mitil  the  conagnee 
should  learn  from  the  consignor  that  they  had  come,  without  show- 
ing that  the  consignor  knew  of  and  assented  to  this  practice,  is  not 
enough  to  excuse  the  carrier  fit>m  the  duty  of  giving  notice  himself 
to  the  consignee.  He  wiU  continue  liable  as  carrier,  until  the  con- 
signee has  received,  from  some  quarter,  information  of  the  arrival  of 
the  goods  and  an  opportunity  to  remove  them. 

The  fact  that  after  receiving  such  notice  the  cilnsignee  refuses  to  take 
the  goods,  cannot  relieve  the  carrier  from  liability  for  injury  sustained 
by  them  ltf(fre  that  time. 

The  courts  of  the  United  States  have  not  jurisdiction  of  actions 
against  warehousemen,  as  such,  prosecuted  between  citizens  of  the 
same  State. 


2  Fourth  Circuit  ;  Maryland. 

The  Mary  Washington. 

The  fact  that  a  contract  of  affi«ightment  is  to  be  performed  wholly 
between  ports  within  the  same  State,  does  not  exclude  it  from  the 
admiralty  jurisdiction  of  the  courts  of  the  United  States.  The 
admiralty  jurisdiction  conferred  by  the  constitution  upon  these 
courts,  extends  to  all  contracts  of  a  maritime  character  to  be  per- 
formed upon  navigable  tcaters. 

A  carrier  transported  goods  to  the  port  of  delivery,  and  then,  without 
notifying  the  consignee  that  they  had  come,  stored  them  in  his  ware 
house ;  where  they  were  iigured  before  the  consignee  knew  of  their 
arrivaL 

Eeldy  1.  That  the  carrier  was  liable  as  such,  and  not  as  warehouse- 
man  only ;  in  the  absence  of  affirmative  proof  of  some  facts  excusing 
him  from  the  duty  of  giving  notice. 

2.  That,  as  the  contract  was  for  transportation  over  navigaUe 
waters,  the  consignor  might  proceed  for  damages,  in  the  district 
court,  in  admiralty ;  notwithstanding  the  port  of  shipment  and  the 
port  of  delivery  were  both  in  the  same  State. 

Appeal  from  a  decree  of  the  District  Court  in  Admi- 
ralty. 

The  libel  in  this  cause  was  filed  by  Ayres  and  oth- 
ers against  the  owners  of  the  Mary  Washington,  to  re- 
cover damages  for  their  failure  to  deliver  in  good  order 
merchandise  entrusted  to  them  for  transportation. 

It  appeared  by  the  evidence  on  the  hearing  in  the 
district  court,  that  the  respondents  below  undertook, 
in  consideration  of  a  specified  freight  to  be  paid  by  the 
libelants,  to  transport  the  merchandise  in  question 
from  Baltimore  to  a  place  called  Hill' s  Landing,  on  the 
Patuxent  Eiver,  to  be  delivered  to  one  Pumphrey. 
The  respondents  were  in  business  as  common  carriers 
between  these  points.  The  goods  reached  Hill's  Land- 
ing in  safety ;  and,  there,  were  landed  from  the  steam- 
boat, the  Mary  Washington.  The  consignee,  Pum- 
phrey, was  not  present  to  receive  them;  and  they 
were  placed  in  a  warehouse  occupied  by  the  respond- 
ents, and  connected  with  their  wharf.  While  remain- 
ing ther^  stored,  the  goods  received  the  injuries  for 
which  this  suit  was  brought. 


Fourth  Circttit;  Mabtlanb. 


The  Haiy  Wsahington. 


The  lespondents  were  accustomed,  in  the  regular 
course  of  their  business,  to  deposit  goods  arriving  at 
Hill's  Landing,  which  could  not  for  any  reason  be  im- 
•  mediately  delivered,  in  the  warehouse  above  men- 
tioned, for  safe  keeping  until  delivery  should  be  made. 
No  additional  charge  was  made  for  such  storage ;  it 
was  regarded  as  an  incident  to  the  carriage,  and  as 
paid  for  in  the  freight. 

It  did  not  appear  that  any  notice  of  the  arrival  of 
the  goods  was  given  to  Pumphrey. 

Upon  the  above  facts,  the  district  court'gave  judg- 
ment for  the  libelants ;  from  which  the  owners  of  the 
steamboat  now  appealed. 

P.  W.  drain  and  William  M.  Addison^  for  the 
apj>ellants. 

William  PinJcney  Whyte^  for  the  respondents. 

Chase,  Ch.  J. — Under  the  circumstances  of  this 
case,  I  think  that  the  contract  of  affireightment  bound 
the  carriers  not  only  to  carry  the  merchandise  to  the 
landing,  but  to  deliver  it  to  Pumphrey,  or  excuse  non- 
delivery by  proof  of  equivalent  action  or  waiver.  The 
duty  of  a  carrier  by  water  is  not  folfilled  by  simple 
tran6x>ortation  from  port  to  port.  The  goods  must  be 
delivered,  or  at  least  landed,  and  a  reasonable  oppor- 
tunity given  to  the  consignee  of  ascertaining  their  con- 
dition. In  order  that  opportunity  for  inspection  and 
for  the  removal  of  the  goods  may  be  given,  the  consig- 
nee must  be  notified  of  the  arrival  of  the  goods.  This 
is  the  general  rule.  K  exceptions  are  made  by  usage, 
circumstances,  or  special  arrangements,  they  must  be 
shown  by  proof. 

In  the  present  case,  the  respondents  allege  that  it 
was  not  their  practice  to  give  notice  to  consignees,  but 
instead  of  giving  such  notice,  to  deposit  goods  in  their 


PoxTETH  Circuit  ;  Mabyland. 


The  Haiy  Waahingtoa. 


warehouse,  where  the  consignees  were  expected  to  call 
for  them,  on  learning  from  their  correspondents,  or 
otherwise,  of  their  arrivaL  They  insist  that  this  ar- 
rangement was  for  the  benefit  of  the  owners  of  the 
goods,  and  was  understood  and  agreed  to  by  them. 
The  evidence  does  not  sustain  this  claim.  It  shows, 
clearly  enough,  the  practice  of  the  respondents ;  but  it 
does  not  show  any  understanding,  on  the  x>art  of  the 
owners  of  the  goods,  that  the  respondents  were  to  be 
relieved  from  their  responsibility  as  carriers  until  actual 
delivery  of  *them,  or  an  equivalent  deposit  in  their 
warehouse,  with  information  conveyed  to  the  owners 
in  some  way  that  their  goods  had  arrived.  The  ware- 
house arrangement  vras  rather  for  the  convenience  of 
the  carriers  than  of  freighters  or  consignees.  The  stor- 
age, with  information  of  arrival,  however  obtained, 
may  be  regarded  properly  enough  as  a  substitute  for 
actual  and  direct  notice ;  and  it  may  be  admitted  that 
opportunity  for  removal,  after  such  information,  would 
discharge  the  carriers  from  responsibility  as  such,  in 
the  same  manner  as  actual  notice  and  the  like  oppor- 
tunity.  But  to  hold  that  mere  deposit  in  their  own 
warehouse,  under  the  circumstances  of  this  case,  ter- 
minated their  special  responsibility,  would  be  a  dan- 
gerous relaxation  of  the  salutary  rule  on  which  the 
security  of  commerce  so  largely  depends. 

It  is  clear,  from  the  proof,  that  the  merchandise  was 
damaged  after  the  landing,  and  while  in  the  custody 
of  ^respondents,  before  Pumphrey  had  information 
of  its  arrival,  or  opportunity  to  take  it  away.  It  seems, 
however,  that  the  merchandise  was  not  ordered  from 
the  libelants  by  Pumphrey,  and  that  he  declined  to 
receive  it ;  and  it  is  alleged  th^t  the  carriers,  therefore, 
were  not  liable.  And  there  was  proof  that  no  order  for 
the  merchandise  was  actually  given,  and  that  Pum- 
phrey, on  learning  its  condition,  refused  to  have  any 
thing  to  do  with  it.    But  it  is  not  easy  to  perceive  the 
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importance  of  tMs  circamstance.  It  is  plain  enough 
that  the  libelants  acted  in  good  faith  upon  an  expecta- 
tion founded  on  a  conrersation  with  Pnmphrey,  that 
he  wonld  like  to  hare  the  merchandise  sent  to  him,  and 
that  he  wonld  reoeiye  and  pay  for  it,  if  of  good  quality 
and  in  good  condition,  and  the  proofs  show  that  this 
expectation  was  wairanted.  Whether  warranted  or 
not,  the  dnty  of  the  carriers  was  in  no  way  affected. 
Their  obligation,  both  to  shippers  and  consignees,  was 
to  convey  and  deliver  (or  at  least  offer  to  deliver) 
safely.  It  is  true  that  after  Fnmphrey  had  information 
of  arrival,  and  declined  to  receive  the  merchandise 
because  of  its  bad  condition,  the  respondents  could  not 
be  held  responsible  as  carriers,  to  the  libelants,  for 
subsequent  injuries  in  the  warehouse ;  but  their 
responsibility  for  prior  injuries  was  not  changed,  and 
it  is  that  responsibility  only  which  is  now  in  con- 
troversy. 

In  the  present  case,  the  question  whether  the 
respondents  were  liable  as  common  carriers  or  as 
warehousemen  is  of  little  imx>ortance,  except  as  a 
4uestion  of  jurisdiction.  The  proof  shows  a  degree  of 
negligence  which  would  make  them  liable  in  either 
character.  But  if  their  liability  were  as  warehouse- 
men only,  they  would  not  be  responsible  in  this  court. 
A  court  of  the  Union  has  in  general  no  jurisdiction  of 
suits  against  warehousemen  by  citizens  of  the  same 
State.  Remedies  for  violation  of  these  contracts  must 
be  sought  by  their  co-citizens  in  State  courts. 

It  is  not  questioned,  however,  that  the  judicial 
power  of  the  United  Stetes  extends  to  all  cases.*  of 
admiralty  and  maritime  jurisdiction.  This  is  a  pro- 
vision of  the  national  Constitution.  "Not  is  it  ques- 
tioned that  this  whole  jurisdiction  is  vested  by  law  in 
the  district  courts  of  the  United  States,  and,  on  appeal, 
in  the  circuit  courts.  This  was  expressly  enacted  by 
Congress,  in  1789.    Not  is  it  questioned  that  a  con- 
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tract  of  affreightment^  to  be  performed  by  traversing 
tide  waters,  or  other  navigable  waters,  is  in  general  a 
maritime  contract,  or  that  a  snit  upon  such  a  contract 
makes  a  case  of  admiralty  jurisdiction.  This  is  settled 
by  repeated  decisions.  But  it  is  insisted  that  the  con- 
tract of  affreightment  in  this  case  was  to  be  performed 
wholly  within  the  State  of  Maryland,  and  *that  this 
case,  therefore,  having  arisen  from  an  allied  breach 
of  it,  is  not  within  the  admiralty  jurisdiction.  Upon 
this  I  remark,  in  the  first  place,  that  there  is  nothing 
in  the  nature  or  history  of  admiralty  jurisdiction  which 
excludes  from  its  cognizance  contracts  to  be  performed 
within  the  country  or  State  in  which  it  is  exercised. 
On  the  contrary,  such  contracts,  if  maritime  in  their 
character,  were  constantiy  held,  before  the  organization 
of  the  Union,  to  be  proper  subjects  of  that  jurisdiction. 
Within  a  comparatively  recent  period,  however, 
doubts  have  been  expressed  whether  such  contracts 
can  be  enforced  by  national  courts  sitting  in  admiralty. 
Such  doubts  were  expressed,  in  1848,  by  Justice  Nel- 
son, speaking  for  a  majority  of  the  justices  of  the 
supreme  court  of  the  United  States  in  the  case  of 
New  Jersey  Steam  Navigation  Company  t).  Mer- 
chants* Bank,  6  Saw.  392.  They  were  founded  on  the 
assumption  that  ^^the  exclusive  jurisdiction  in  admi- 
ralty cases  was  conferred  on  the  national  government 
as  closely  connected  with  the  grant  of  commercial 
power,''  and  were  cautiously  stated  as  follows :  "It  is 
a  maritime  court,  instituted  for  the  purpose  of  admin- 
istering the  law  of  the  seas.  There  seems  to  be  ground, 
therefore,  for  restraining  its  jurisdiction,  in  some  mea- 
sure, within  the  limits  of  the  commercial  power,  which 
would  confine  it,  in  cases  of  contracts,  to  those  con- 
cerning the  navigation  and  trade  of  the  country  upon 
the  high  seas  and  tide  waters  with  foreign  countries, 
and  among  the  several  States.  Contracts  growing  out 
of  the  purely  internal  commerce  of  the  State,  as  well  as 
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comiaeTce  beyond  tide  waters,  are  generally  domestic 
in  their  origin  and  operation,  and  oonld  scarcely  have 
been  intended  to  be  drawn  within  the  cognizance  of  the 
Federal  conrts.'' 

The  principle  thus  intimated  rather  than  asserted 
was  applied,  ten  years  later,  in  the  case  of  Allen  v. 
Newberry,  21  Sow.  244,  to  a  contract  of  affreightment 
to  be  performed  on  Lake  Michigan,  between  two  ports 
in  Wisconsin ;  but  the  decision  against  the  jurisdiction 
over  the  contract  was  placed  quite  as  much  upon  the 
act  of  Congress  of  February  26,  1846, — ^which  restricts 
admiralty  jurisdiction  on  the  lakes  and  interior  navi- 
gable waters  to  contracts  relating  to  vessels  employed 
between  ports  in  the  different  States, — ^as  upon  the  more 
general  restriction  derived  from  the  limitation  of  the 
commercial  power. 

It  cannot  escape  observation  that  this  denial  of 
jurisdiction  to  the  national  courts  of  affreightment  con- 
tracts to  be  performed  between  ports  of  the  same  State, 
but  on  navigable  waters,  where,  in  cases  of  tort,  the 
admiralty  jurisdiction  is  undoubted,  rests  wholly  upon 
the  assumption  that  the  restriction  upon  the  commer- 
cial power  operates  as  a  constitutional  limitation  of  the 
jurisdiction  in  admiralty  over  contracts. 

Now,  without  more  than  a  reference  to  the  difficxQty 
of  assigning  a  reason  for  such  a  limitation  of  that  juris- 
diction in  matters  of  contract  which  would  not  require 
the  like  limitation  in  matters  of  tort,  and  to  the  admit- 
ted doctrine  that  in  matters  of  tort  no  such  limitation 
exists,  it  is  proper  to  observe  that  it  has  been  more 
than  once  distinctly  denied  by  the  supreme  court  that 
any  inference  whatever  in  respect  to  the  jurisdiction  in 
admiralty  can  be  drawn  from  the  constitutional  pro- 
vision concerning  commerce.  Thus  in  the  case  of  The 
G^enesee  Chief  12  JSirn.  452,  the  late  chief  justice, 
speaking  for  the  court,  and  speaking  with  special  refer- 
ence to  admiralty  jurisdiction,   said:   ^^Nor  can  the 
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jurisdiction  of  the  courts  of  the  United  States  be  made 
to  depend  on  regulations  of  commerce.  They  are 
entirely  distinct  things,  having  no  necessary  connec- 
tion with  one  another,  and  are  conferred  in  the  consti- 
tution by  separate  and  distinct  grants." 

So,  too,  in  the  case  of  The  Propeller  Commerce 
1  Blackj  578,  in  1861 ;  the  supreme  court,  noticing  an 
objection  to  its  jurisdiction  on  the  ground  that  it  did 
not  apx)ear  that  the  propeller  was  engaged  in  foreign 
commerce,  or  in  commerce  between  the  States,  and 
speaking  through  Justice  CLnroBD,  said :  *  *  Admiralty 
jurisdiction  was  conferred  ui>on  the  goremment  of  the 
United  States  by  the  constitution,  and  in  cases  of  tort 
is  wholly  unaffected  by  the  considerations  suggested 
in  the  projKwition.'* 

This  is  the  latest  judgment  of  the  supreme  court ; 
and  unless  it  can  be  shown  that  jurisdiction  in  mat- 
ters of  contract  is  not  as  "wholly  unaffected  by  the 
considerations"  referred  to,  as  jurisdiction  in  matters 
of  tort,  it  seems  to  be  my  duty,  being  fully  satisfied 
that  this  court  has  jurisdiction,  under  the  constitution 
and  the  law,  over  ^e  contract  of  the  respondents,  to 
award  to  the  libelants  that  justice  to  which  the  proofs 
clearly  entitle  them,  without  turning  them  out  of  this 
and  requiring  them  to  resort  to  another  court  I  do 
not  think  this  can  be  shown,  and  therefore  affirm  the 
decree  of  the  district  court. 

Decree  affirmed. 
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MAYOR,  &o.  OP  BALTIMORE  v.  PITTSBURGH 
&  CONNELLSVILLE  R.  R.  CO. 

CfircuU  Caurty  Third  Circuit;  Western  District  of 

Pennsylvania^  July  21,  1866. 

Revocatiok  of  CJhaetee.— PffifixmiNAKT  Inquibt. 

Where  a  diarter  of  a  c(Mrpontioii  reserres  to  the  legislature  an 
unconditioiial  power  to  alter  or  repeal  the  act,  the  corpora- 
tion cannot  complain  that  a  subsequent  repealing  act  is  passed 
without  adequate  reasons.  The  legislature  may  repeal  the  char- 
ter arbitrarily. 

But  where  a  charter  proTides  that "  if  the  corp<mition  shall  at  imy  time 
misuse  or  abuse  "  its  franchises,  the  legislature  may  revoke  the  grant, 
the  poww  of  revocation  is  thereby  made  conditional  upon  the  &ct 
of  some  misuse  or  abuse ;  and  this  fa^t  must  be  proved  upon  some 
inquiry  giving  the  corporation  an  opportunity  to  be  heard  in  defense, 
before  the  charter  can  be  revoked. 

R  9eerM,  that  a  proper  mode  for  the  legislature  to  institute  the  necee- 
sary  preliminary  inquiry  into  the  &ct  of  misuse,  would  be  to  pass  a 
leeolution  directing  that  the  attorney-general  institute  the  proper 
proceeding  in  the  courts,  to  ascertain  the  fiict ;  and  that  if^  in  suck 
pioeeeding,  the  charge  be  found  true,  the  charter  be  revoked. 

Demurrer  to  a  bill  in  eqntty. 

This  case  presented  only  the  question  of  the  consti- 
tationaUty  of  an  act  of  the  legislature  of  Pennsylyania, 
purporting  to  revoke  the  defendants'  franchises. 

The  original  charter  of  the  corporation  conferred 
certain  valuable  railway  franchises  upon  the  company, 
and  contained  a  reservation  of  the  power  to  repeal,  in 
the  following  terms :  ^^  If  the  said  company  shall  at 
any  time  misuse  or  abuse  any  of  the  privileges  herein 
granted,  the  legislature  may  resume  all  and  singular  the 
rights  and  privileges  hereby  granted  to  such  corpora- 
tion."   The  Oily  of  Baltimore  advanced  money  to  the 
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corporation,  which  was  expended  in  conBtmcting  the 
road  contemplated  by  the  charter.  Subsequently  the 
legislatore,  by  an  act  passed  in  1864,  revoked  and  re- 
sumed the  privileges  granted  by  the  original  charter,  so 
far  as  to  restrict  the  company  from  building  a  part  of 
the  road  which,  under  the  original  grant,  they  might 
have  constructed.  The  city  authorities,  apprehending 
that  this  enactment,  if  accepted  by  the  corporation, 
would  diminish  the  security  for  the  repayment  of  the 
advances  which  the  city  had  made,  filed  their  bill  to 
restrain  the  corporation  from  accepting  the  act.  And 
the  corporation  demurred  to  the  bill. 

Gbieb,  J.— Is  this  repealing  act  repugnant  to  the 
constitution  of  the  United  States,  on  the  ground  that  it 
impairs  the  obligation  of  the  contract  between  the  State 
and  the  company  ? 

The  objections  made  pn  the  argument  to  the  form  of 
the  pleadings  and  the  right  of  the  complainants  to  have 
the  remedy  sought  in  the  bUl,  will  be  found  to  have 
been  overruled  in  a  similar  case  by  the  supreme 
court.  We  refer  to  the  case  of  Dodge  v.  Woolsey, 
18  Sbw.  331.  In  that  case,  the  complainant  was  a  stock 
holder  in  the  corporation  whose  interests  were  Ukely  to 
be  injuriously  affected  by  the  State  legislation,  if  it 
should  be  carried  into  effect.  In  this  case,  the  com- 
plainant is  a  creditor,  who,  on  the  faith  of  legislative  * 
acts  granting  certain  franchises  and  privileges  to  the 
Pittsburgh  and  Connellsville  Bailroad  Company,  has 
advanced  large  sums  of  money  which  have  been  ex- 
pended in  constructing  its  road.  If  the  corporation 
submits  to  this  act  of  the  legislature,  divesting  them  of 
a  most  valuable  part  of  their  franchises,  the  security  and 
rights  of  the  complainant  will  be  materially  injured. 

The  biU  is  in  the  nature  of  a  quia  timet,  and  the 
complainant  has  a  right  to  the  remedy  sought^  if  the 
court  shall  be  of  the  opinion  that  the  act  of  1864  impairs 
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the  obligation  of  the  original  contract,  or  act  of  incor- 
poration granted  to  the  Pittsburgh  and  Connellsville 
Railroad  Company.  The  only  question,  then,  is  as  to 
the  validity  of  this  act. 

That  the  act  repealing  the  franchises  of  the  corpora- 
tion, or  a  material  part  thereof^  and  transferring  its 
franchises  and  property  to  another  corporation  without 
its  consent,  impairs  the  obligation  of  the  original  con- 
tract, is  not,  and  cannot  be  denied.  Nor  is  it  denied 
that  an  act  granting  corporate  privileges  to  a  body^of 
men,  who  have  proceeded  on  the  faith  of  it  to  subscribe 
stock  and  borrow  and  expend  money  in  constructing  a 
valuable  public  improvement,  is  a  contract ;  and  that  it 
is  not  within  the  power  of  either  party  to  the  contract  to 
repudiate  or  annul  it  without  the  consent  of  the  other. 

The  State  claims  no  sovereign  power  to  repudiate  its 
contracts  or  defraud  its  citizens,  and  the  constitution 
delegates  no  such  power  to  the 'legislature.  If,  in  the 
act  of  incorporation,  the  legislature  retains  the  absolute 
and  unconditional  power  of  the  revocation  for  any  or 
no  reasons  ;  if  it  is  so  written  in  the  bond,  the  party  ac- 
cepting a  franchise  on  such  conditions  cannot  complain 
if  it  be  arbitrarily  revoked.  Or  if  this  contract  is  that 
the  legislature  may  repeal  the  act  whenever,  in  its  opin- 
ion, the  corporation  has  misused  or  abused  its  privHeges, 
then  the  contract  constitutes  the  legislature  the  arbiter 
and  judge  of  the  existence  of  that  fact.  But  the  case 
before  us  comes  within  neither  category.  The  act  does 
not  give  an  unconditional  right  to  the  legislature  to  re- 
pudiate its  contract,  nor  is  the  legislature  constituted 
the  tribunal  to  adjudge  the  question  of  fact  as  to  the 
misuse  or  abuse. 

Moreover,  the  case  before  us  admits  that  the  condi- 
tion of  facts  upon  which  the  legislature  is  authorized  to 
repeal  the  act  does  not  exist.  It  admits  that  the 
corporation  has  neither  *  ^  misused  or  abused  its  priv- 
ileges.'* 
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A  oliartar  may  be  yacated  by  the  decree  of  a  judicial 
tribunal  in  a  proper  proceeding  taken  for  that  pnrpose, 
without  any  snch  reseryation  in  the  act  of  incorporatioiL 
Then  both  parties  are  heard,  and  a  verdict  of  a  jury  on 
the  &ctB  can  be  obtained ;  which  concludes  the  ques- 
tion. But  the  legislature  possesses  no  judicial  author- 
ity under  the  constitution,  and  has  no  established 
course  of  proceedings  in  the  exercise  of  such  power. 
The  party  who  is  injured  by  its  action  is  not  heard. 
Tl^e  reasons  usually  alleged  in  the  preamble  to  such 
acts  are  the  mere  suggestions  of  some  interested  party, 
seeking  to  si)eculate  at  the  exp^ise  of  others.  Profes- 
sional solicitors,  who  infest  the  lobby,  are  ever  ready, 
for  a  sufficient  consideration,  to  impose  on  the  good  na- 
ture of  honest  but  often  careless  legislators,  by  the  sug- 
gestion of  any  necessary  &lsehood.  If  any  one  feels 
curious  as  to  the  methods  used  by  agents  of  corporations 
to  obtain  such  legislative  acts  as  may  be  desirable,  he 
will  find  them  folly  exposed  in  the  opinion  of  the 
supreme  court  delivered  in  the  case  of  Marshall 
V.  Baltimore  &  Ohio  Bailroad  Co.,  16  Sow.  314, 
838. 

We  do  not  intend  even  to  insinuate  that  any  such 
secret  service  by  ^^  skillfol  and  unscrupulous"  agents, 
stimulated  ^^to  active  partisanship  by  the  strong  lure 
of  high  profits"  to  use  most  ^^  efficient  means"  to  get 
the  vote  of  the  ^  ^careless"  mass  of  legislators,  has  been 
used  in  this  case.  But  we  do  say  that  the  recitals  in 
the  preamble  to  this  act  exhibit  a  labored  attempt  to 
justify  a  more  than  doubtful  exercise  of  'power  by  an 
array  of  reasons  which,  even  if  true  in  fact,  might  be 
demurred  to  in  law  as  insufficient. 

The  act  does  not  contemplate  the  exercise  of  the 
right  of  domain  by  which  the  property  of  individuals  or 
corporations  may  be  taken  for  some  public  use,  on  mak- 
ing ample  compensation.  Its  object  is  to  transfer  the 
franchises  and  property  of  one  corporation,  anxious  by 
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every  means  in  its  power  to  complete  a  valuable  public 
improvement,  to  another,  whose  interest  is  net  to  com* 
plete  the  road,  and  which  is  not  required  to  do  so  at  any 
time  in  this  or  the  next  centory. 

Where,  in  a  case  like  the  present,  the  legislature  is 
asked  to  take  the  property  of  one  corporation  and  givei 
it  np  to  another,  on  the  ground  that  one  has  abused  or 
misused  its  privileges,  the  just  and  proper  mode  would 
be  to  pass  a  resolution  ordering  the  attorney-general  to 
institute  the  proper  l^al  proceedings  to  ascertain  the 
jhct  of  ^^  misuse  or  abuse."  If  such  issue  be  found 
true,  then  that  the  charter  be  revoked  or  resumed.  We 
do  not  say  that,  without  such  judicial  proceeding  ascer- 
taining the  existence  of  the  condition  in  which  the  right 
of  appeal  is  reserved,  the  act  is  absolutely  void.  But 
we  do  say  that  in  all  such  cases  the  "pa^rty  injured,  if  he 
denies  the  existence  of  such  ^^  misuse  or  abuse,"  has  a 
right  to  be  heard,  and  to  have  that  question  tried  before 
he  shaU  surrender  his  property  or  his  franchise. 

We  do  not  think  it  necessary  to  notice  the  numerous 
and  conflicting  cases  which  have  been  brought  to  our 
notice  by  the  learned  counsel.  In  the  case  of  Erie  & 
Northeastern  R.  R.  v.  Casy,  26  Pa.  iSSf.  287 ;  S.  C,  1 
QranPs  Cos.  274,  the  court  found,  after  a  full  hearing 
of  the  parties,  that  the  feet  of  '^  misuse  or  abuse"  did 
exist,  and  therefore  the  act  was  not  void.  It  cannot, 
therefore,  be  any  precedent  for  a  case  which  admits  that 
such  &cts  do  not  exist.  The  principles  of  law,  so  far  as 
they  affect  this  case,  are  very  clearly  and  tersely  stated 
by  Chief  Justice  Lewis,  in  his  opinion  to  be  found  in  1 
OranPs  Cos.  274,  with  a  review  of  the  cases  and  a  pro- 
per appreciation  of  that  from  Iowa. 

The  sum  of  the  whole  matter  is  this : 

1.  The  complainant  has  shown  a  proper  case  for  the 
interference  of  the  court  in  his  favor. 

2.  The  act  complained  of  is  unconstitutional  and 
void  under  the  admissions  of  the  case. 
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8.  The  complainant  is  entitled  to  the  decree  of  the 
court  on  the  pleadings,  as  they  stand. 

4.  The  defendants  may  have  leave  to  withdraw  their 
demnrrer  and  answer  over ;  and  if  they  shall  so  request, 
an  issue  will  be  ordered  to  try  whether  the  Pittsburgh 
and  Connellsville  Bailroad  Company  have  misused  or 
abused  their  charter. 

McCandless,  D.  J.,  concurred. 


THE  GOVERNOR  CUSHMAN. 

I>istrict  Court ;  District  of  Wisconsin^  Sept.  T.^  1865. 
Violation  of  Revenue  Laws. — ^PonrErrirRE. 

The  &ct  that  prohibited  articlea  are  secretly  introduced  on  board  a 
Tessel  by  persons  employed  as  hands  (such  as  a  cook  or  waiter) 
at  the  wUl  of  the  master  merely,  does  not  necessarily  expose  the 
vessel  to  forfeiture  under  a  statute  (such  as  the  act  of  March  2,  1799 
§  103,  1  Stat,  at  L.  701),  which  imposes,  as  the  punishment  for  im- 
porting specified  articles,  a  forfeiture  of  the  ship  in  which  they  have 
been  imported;  provided  the  articles  in  question  are  brought  on 
board  without  the  knowledge  or  consent  of  the  master  or  owners, 
and  in  defiance  of  reasonable  regulations  prescribed  on  board  the 
ship  for  securing  conformity  to  the  law. 

If  the  master  connives  at  such  acts  of  the  hands  on  board  the  vessel, 
she  may  be  rendered  liable  to  forfeiture ;  as  the  owners  are  liable  for 
the  acts  of  the  master  in  the  discharge  of  his  duties  as  such.  But 
they  are  not  necessarily  liable  for  the  acts  of  aU  persons  employed  by 
the  master  on  board  the  ship. 

A  vessel  is  not  liable  to  forfeiture  for  every  apparent  violation  of  a 
revenue  law,  although  the  law  imposes  forfeiture  as  the  punish- 
ment for  a  breach  of  its  provisions.  Evidence  of  a  violation  throws 
the  burden  of  proof  upon  the  claimant  to  show  innocence.  But 
accidental  mistakes  may  be  explained ;  and  the  existence  of  an  in- 
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}tezit  to  defraud  the  leTeniie  may  be  the  tnbject  cf  inquiiy,  and  the 
claimant  may  show  the  act  comphuned  of  to  have  been  umocent. 

Infonnation  for  a  breach  of  the  revenne  laws. 

The  libel  was  filed  against  the  propeller  Governor 
Cnshman,  for  smuggling  distilled  spirits  in  violation  of 
section  103  of  the  act  of  March  2, 1799,  liSfe^.  aez.  703. 

John  B.  D.  Cogswell^  District- Attorney. 
JEmmons  &  Van  Dyke^  for  respondent. 

MiLLEB)  J. — This  propeller  was  seized  by  the 
collector  at  the  i)ort  of  Milwaukee,  on  the  seventh 
day  of  Augnst,  1865.  The  information  alleges  and  pro- 
pounds, as  canses  for  the  seizure: — ^1.  That  distilled 
spiriia  in  Jngs  and  bottles,  and  not  in  casks  or  vessels  of 
the  capacity  of  ninety  gallons  wine  measure  and  up- 
wards, said  jugs  and  bottles  containing  less  than  ninety 
gallons  wine  measure  each,  were  imported  and  brought 
in  the  propeller,  nbt  being  for  the  use  of  the  seamen  on 
board,  firom  the  port  of  Samia,  in  Canada,  to  Big  Sum- 
mer Island  and  Fox  Island,  in  the  United  States,  con- 
trary to  section  103  of  the  act  of  Congress,  approved 
March  %  1799.  2.  That  brandy  contained  in  jugs  and 
bottles,  and  not  in  casks  or  vessels  of  the  capacity  of 
fifteen  gallons  and  upwards,  was  imported  and  brought 
in  said  propeller  to  the  port  of  Milwaukee,  in  the  United 
States,  from  the  port  of  Samia,  in  Canada,  the  same  not 
being  for  the  use  of  the  seamen  on  board.  3.  That  no 
manifest  containing  the  said  jugs  and  bottles  of  distilled 
spirits  was  exhibited  at  the  first  j)ort  in  the  United 
States,  as  required  by  law.  The  vessel  was  seized  in 
pursuance  of  information  from  one  Boyall  Campbell, 
who  had  been  employed  as  mate,  and  was  discharged 
for  drunkenness  and  incapacity  for  duty. 

Prom  the  opening  of  navigation,  in  the  spring  of 
1866,  until  seized,  the  vessel  was  running  between  Green 
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Bay  and  Sarnia,  Chicago  and  Milwankee  and  BojQ^o, 
tonching  at  Samia. 

The  cook  and  a  waiter,  on  May  12, 1865,  secretly,  in 
the  night  time,  at  Samia,  purchased  and  had  brought 
on  board  the  vessel,  three  gallons  of  whiskey,  three  gal- 
lons of  brandy,  and  three  gallons  of  gin.  On  the  2Srd 
of  the  same  month,  at  Samia,  they  secretly,  in  the  night 
time,  purchased  and  had  brought  on  board,  three  gal- 
lons of  whiskey.  And  on  the  1st  of  June,  at  Samia, 
they,  in  the  same  manner,  and  at  night,  purchased  and 
had  brought  on  board  three  gallons  of  whiskey.  It  was 
a  standing  rule  of  the  vessel  that  no  distilled  spirits 
should  be  brought  on  board  at  Canadian  ports,  by  em- 
ployees. And  the  cook  and  waiter,  being  aware  of  the 
rule,  and  also  of  the  positive  orders  of  the  captain  to 
that  effect,  in  purchasing  ship  stores  at  Samia,  re- 
quested that  the  jugs  containing  spirits  purchased  of  a 
grocer  there,  should  be  secreted  in  barrels  under  the 
stores.  They  deposited  the  jugs  of  spirits  in  a  state 
room  occupied  by  the  waiter,  and  in  a  pantry  adjoining 
the  kitchen,  out  of  view.  Distilled  spirits  were  pur- 
chased at  Chicago  and  Milwaukee  by  officers  and  men^ 
in  the  several  trips  of  the  vessel.  Whiskey  was  deliv- 
ered to  workmen  at  Summer  Island  and  Fox  Island. 
And  at  these  places  men  drank  on  board  secretly,  and 
carried,  in  bottles  placed  in  their  pockets,  some  of  the 
spirits  smuggled  at  Samia,  with  some  purchased  at 
American  ports.  The  cook  received  payment  for  those 
spirits  so  sold.  The  clerk  and  the  owner  of  the  pier  at 
Fox  Island  settled  for  whiskey  which  some  of  the  men 
had  purchased  of  the  cook,  by  crediting  the  amoxmt  on 
a  bill  of  wood  supplied  to  the  vessel,  under  the  belief 
that  the  liquor  had  been  brought  fix)m  Chicago  or  Mil- 
waukee. The  captain  and  clerk  drank  liquor  handed 
them  by  the  cook,  without  compensation.  They  had 
no  knowledge  that  any  distilled  spirits  had  been 
brought  on  board  at  Samia  or  any  other  Canadian  port^ 
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by  any  of  the  hands,  except  a  case  of  gin  ordered  by 
the  captain,  until  the  vessel  was  seized. 

By  section  103  of  an  Act  of  Congress  approved  March 
2, 1799,  1  ^Xit  at  L.  701,  no  distilled  spirits  (arrack 
and  sweet  cordial  excepted)  shall  be  imported  or 
brought  into  the  United  States,  except  in  casks  or  ves- 
sels of  the  capacity  of  ninety  gallons  wine  measure  and 
upwards,  on  pain  of  forfeiture  of  the  said  distilled 
spirits  imported  contrary  to  the  provisions  described^ 
together  with  the  ship  or  vessel  in  which  they  shall  be 
BO  imported :  ^^ provided,  that  nothing  contained  in  this 
act  shall  be  construed  to  forfeit  any  spirits  for  being 
imported,  or  brought  into  the  United  States,  in  other 
casks  or  vessels  as  aforesaid,  or  the  ship  or  vessel  in 
which  they  shall  be  brought,  if  such  spirits  shall  be  for 
the  use  of  the  seamen  on  board  such  ship  or  vessel,  and 
shall  not  exceed  the  quantity  of  four  gallons  for  each 
seaman."  And  by  section  1  of  an  act  approved  March 
1,  1827,  4  Btat.  at  L.  236,  brandy  may  be  imported 
into  the  United  States  in  casks  of  a  capacity  not  less 
than  fifteen  gallons. 

It  is  conceded  that  the  owners  of  a  ship  or  vessel  are 
liable  for  the  acts  of  the  captain,  as  their  agent,  in  the 
discharge  of  his  official  duties,  but  that  the  cook  and 
waiter  are  mere  employees,  as  hands  on  board  under 
the  control  of  the  captain,  and  may  be  discharged  at  his 
will,  subject  to  provisions  of  law  and  the  terms  of  their 
employment. 

A  cargo  of  a  vessel  is  the  lading  of  a  ship  or  vessel ; 
the  mierchandise  or  wares  contained  and  conveyed  in  a 
ship  or  vessel. 

A  vessel  is  not  liable  to  forfeiture  for  every  apparant 
violation  or  breach  of  the  revenue  laws,  in  regard  to 
the  cargo.  Accidental  mistakes  may  be  accounted  for 
and  explained.  Where  actions,  suits,  informations  are 
broDglit  for  penalties  or  seizures,  and  the  government 

makes  out  a  prima  facie  case,  section  71  of  the  act  of 
2 
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Marcli  2y  1799,  1  J^at.  at  L.  678,  throws  the  burden 
of  explanation  upon  the  claimant.  The  Lnminaryy  8 
Wkeat.  407.  And  by  section  67  of  the  same  act^  the 
officers  of  the  customs,  after  entry  made  of  goods, 
wares,  or  merchandise,  may,  on  suspicion  of  fiaud, 
02)en  and  examine  the  packages ;  and  if  any  of  the 
packages  so  examined  shall  be  found  to  differ  in  their 
contents  fix)m  the  entry,  then  the  contents  of  such 
packages  shall  be  forfeited,  provided,  that  the  said 
forfeiture  shall  not  be  incurred,  if  it  shall  be  made 
to  appear  to  the  satis&ction  of  the  officer,  or  the  court 
in  which  a  prosecution  shall  be  had,  that  such  differ- 
ence proceeded  from  accident  or  mistake,  and  not  from 
on  intention  to  defraud  the  revenue. 

In  the  case  of  United  States  v.  Nine  Packages 
of  Linen,  1  Paine  O.  Ct.  129,  it  is  decided  that  when 
goods  are  libeled,  under  the  said  section  67,  for  dis- 
agreeing with  the  entries,  and  the  claimant  sets  up 
mistake  as  an  excuse,  the  circumstance  that  probable 
cause  of  seizure  has  been  made  out,  does  not  impose 
on  the  claimant  the  necessity  of  making  out  an  un- 
usually clear  case  of  mistake.  All  he  has  to  do  is 
to  produce  ordinary  proof.  It  was  there  holden,  as 
sufficient  and  legal  excuse  for  an  incorrect  entry  of 
goods,  that  they  were  entered  from  an  invoice  made  out 
in  great  hurry  and  agitation,  while  the  goods  were 
packed  at  Caen,  in  the  absence  of  the  owner,  in 
order  to  secure  them  by  removal  from  an  appre- 
hended pillage  by  Prussian  soldiery  which  occupied 
the  place. 

It  seems  to  be  the  policy  of  the  law,  that  intention 
to  defraud  the  revenue  may  be  a  proper  subject  of 
inquiry,  and  to  allow  the  claimant  to  show  an  acciden- 
tal omission  or  neglect.  United  States  v.  The  Margaret 
Yates,  22  Vt.  663. 

The  distilled  spirits  mentioned  in  the  information 
having  been  received  on  board  secretiy  by  employees 


District  of  Wisconsist.  19 

The  Goyeraor  Cnshman. 

or  servants  of  the  vessel,  without  the  knowledge  of 
the  captain  or  clerk,  and  in  violation  of  a  standing  role 
and  positive  order,  the  owners  of  the  vessel  would  not 
be  liable  for  their  loss.  They  formed  no  part  of  the 
cargo,  to  be  placed  in  the  manifest  as  such,  nor 
should  the  vessel  be  subject  to  forfeiture,  under  the 
circumstances.  The  spirite,  or  such  portion  as  the  cook 
and  waiter  were  not  allowed  by  law,  might  be  liable  to 
seizure. 

In  the  case  of  Phile  v.  The  Anna,  1  Dail.  197, 
it  appeared  in  evidence  that  the  captain  of  the  vessel 
had  only  exhibited  twenty  hampiers  of  porter  in  his 
official  manifest,  while  a  much  greater  quantity  was 
found  on  board  the  ship,  besides  forty-two  hampers 
landed  and  deposited  in  the  store  of  one  Smith,  and 
twenty 'four  hampers  actually  delivered  on  shore  to  the 
captain  himself,  agreeably  to  his  order  given  for  that 
purpose,  in  the  store  of  claimants.      It  was  known 
likewise  that  a  considerable  number   of  hampers  of 
porter  had  during  the  passage  been  removed  from  the 
hold  and  stored  away  in  state-rooms,  filling  them  from 
the  floor  to  the  ceiling.    And  it  appeared   that  the 
owners  and  their  agents  had  been  on  board  before  the 
removal  of  the  hampers  from  that  situation,  and  must 
have  seen  them.    The  gross  number  of  the  hampers 
discovered  by  the  informants  was  computed  at  a  little 
over  eighteen  tons.    The  vessel  was  rightly  condemned, 
but  the  charge  of  the  court  is  instructive  in  the  follow- 
ing remark :   "The  case  in  Buvhury  is  the  single  one 
that  reaches  the  point  before  us.    Kiere  the  question 
arises  whether  goods  put  on  board  secretly,  and  un- 
loaded without  the  knowledge  of  the  captain,  would 
occasion  a  confiscation ;  and  the  judges  agreed  that  if  it 
was  a  small  matter,  and  no  part  of  the  cargo,  it  would 
not     The  claimants,  therefore,  to  have  the  benefit  of 
this  case,  should  show,  1st.  That  the  subject  of  the  pre- 
sent prosecution  is  a  smaU  matter ;  2nd.  That  it  was  no 


20  District  of  Wisconsin. 


The  Gtovemor  Cushman. 


part  of  the  cargo ;  and,   3rd.  That  it  was  smuggled 
without  the  knowledge  of  the  captain.'' 

AU  these  positions  are  satisfactorily  established  in 
favor  of  the  claimant.  The  distilled  spirits,  taken  on 
board,  in  the  darkness  of  the  night,  at  Samia,  on  the 
three  several  occasions  by  the  cook  and  waiter,  were  no 
part  of  the  cargo,  were  smuggled  without  the  know- 
ledge of  the  captain  or  clerk,  and  were  a  very  small 
matter — not  deserving  the  seizure  of  the  vessel  by  the 
collector,  in  the  strict  enforcement  of  the  revenue  law 
according  to  its  requirements. 

The  law  under  which  the  information  is  brought 
allows  to  each  seaman  a  quantity  of  distilled  spirits  for 
his  use  on  board,  not  exceeding  four  gallons.  The 
cook,  steward,  and  waiters  in  lake  vessels  are  considered 
and  classed  as  seamen  or  mariners.  They  are  a 
necessary  part  of  the  crew.  They  frequently  assist  in 
the  navigation  and  care  of  the  vessel  at  times  of  pressing 
necessity.  They  are  allowed  a  lien  in  the  admiralty 
for  their  wages,  in  common  with  the  sailors.  Flanders 
on  Maritime  Law^  §§  438,  439,  440,  and  notes. 

On  the  12th  of  May,  the  cook  and  waiter  brought  on 
board  nine  gallons  of  spirits.  On  the  two  subsequent 
occasions  they  brought  on  board  three  gallons.  If,  by 
the  law,  these  men  were  entitled  to  bring  into  the  United 
States  four  gallons  for  each,  to  be  used  on  board,  upon 
every  trip  of  the  vessel,  then  they  only  exceeded  their 
allowance  as  to  quantity  on  one  occasion  to  the  amount 
of  one  gallon. 

The  policy  of  the  law  will  not  allow  seamen  to 
smuggle  on  board  even  their  own  allowance  of  dis- 
tilled spirits.  The  captain  is  responsible  for  the  acts 
of  the  seamen  in  this  particular,  in  aU  cases  com- 
ing to  his  knowledge.  If  he  consents  to  such  traf- 
jfic,  or  connives  at  it,  he  may  subject  his  vessel  to 
seizure. 

The  captain  and  clerk  may  have  drunk  of  these  liq- 


District  of  Wisconsin.  21 

The  Gk>Temor  Cushman. 

nors  without  knowledge  or  suspicion  of  their  having 
been  brought  on  board  at  Sarnia,  secretly,  or  that  the 
cook  and  waiter  were  making  merchandise  of  them. 
Distilled  spirits  having  been  brought  on  board  on  all 
the  trips  of  the  vessel  at  American  ports,  and  freely 
used  and  disposed  of,  the  captain  and  clerk  might  not 
suspect  that  Canadian  liquors  were  either  drunk  or  pur- 
chased at  Big  Summer  and  Fox  Islands  by  persons  not 
belonging  to  the  vessel.  The  spirits  smuggled  at  Sarnia 
being  of  small  bulk,  and  stored  away  in  disregard  of  the 
captain's  orders  and  a  standing  rule  of  the  vessel,  the 
testimony  of  the  captain  and  clerk  that  they  had  no  idea 
that  the  spirits  which  they  drank  on  board,  or  which 
were  drunk  by  others,  had  been  smuggled  at  Sarnia,  is 
entitled  to  favorable  consideration.  It  is  not  probable 
that  this  traffic  in  foreign  distilled  spirits  on  board  the 
vessel  would  be  allowed.  Domestic  spirits  may  be 
drunk  and  sold  on  board,  without  risk  of  forfeiture  of 
either  the  spirits  or  the  vessel.  And  it  is  no  cause  of 
forfeiture,  under  the  act,  for  a  seaman  to  extend  the 
courtesy  of  his  bottle  of  foreign  spirits  to  an  officer 
without  compensation,  in  the  absence  of  knowledge  on 
the  part  of  the  officer  that  such  spirits  had  been  smug- 
gled. 

The  captain  had  a  legal  right  to  order  on  board  the 
case  of  gin,  not  exceeding  four  gallons,  which  he  used 
on  board. 

The  distilled  spirits,  mentioned  in  the  information, 
not  having  been  received  on  board  as  part  of  the  cargo, 
they  were  not  placed  in  the  manifest.  The  vessel, 
therefore,  is  not  liable  for  not  exhibiting  a  manifest 
containing  it,  at  the  first  American  i)ort  touched  at 
after  leaving  Sarnia. 

I  am  satisfied  that  the  information  should  be  dis- 
missed. 

Decree  accordingly. 
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STATE  OF  GEORGIA  v.  ATKINS. 

Circuit  Court,  Fifth  Circuit ;  Northern  District  of 

Georgia,  1866, 

JURISDIOTIOK  OF  ClRCiriT  COURTS.— TAXATION  OF 

Corporations. 

The  circuit  courte  are  competent  to  take  cognizance  of  an  action  pros- 
ecuted by  a  State. 

The  circuit  courts  have  power,  in  a  proper  case,  to  grant  an  injunction 
against  threatened  proceedings  of  a  collector  of  internal  revenue,  to 
collect  a  tax  which  is  not  authorized  by  act  of  Congress. 

The  word  '^corporation,''  as  used  in  a  revenue  law  declaring 
that  every  person  or  corporation  owning  a  railroad,  &c.,  shaU  be 
subject  to  a  tax  in  respect  thereof  (Act  of  June  SO,  1864,  §  108, 
13  Stat,  at  X.,  275,  as  amended  by  Act  of  March  3, 1865,  Uld.,  135), 
does  not  include  a  State.  A  railroad  wholly  owned  by  a  State,  man- 
aged by  State  agents,  and  the  profits  of  which  form  a  part  of  the 
revenue  of  the  State,  is  not  liable  to  taxation  under  such  a  law.. 

• 

Demurrer  to  a  bill  in  equity. 

Mr.  Fitch,  United  States  District- Attorney,  in  sup- 
port of  the  demurrer. 

Messrs.  Laojo  and  Jackson,  for  the  complainants. 

Eeskine,  J.— This  is  a  bill  in  equity  filed  in  this 
court  by  the  State  of  Georgia  against  James  Atkins, 
the  defendant,  collector  of  the  fourth  collection  dis- 
trict of  this  State,  under  the  Internal  Revenue  law 
of  the  United  States ;  praying  that  a  writ  of  injijnction 
may  be  granted  to  restrain  the  defendant  from  further 
proceeding  in  the  collection  of  the  sum  of  six  thousand 
and  four  dollars  and  fifty-six  cents,  claimed  to  be  due 
to  the  United  States,  under  section  103  of  that  law, 
from  the  Western  &  Atlantic  Railroad. 

The  bill  alleges  that  this  railroad  is  the  prox)erty 
of  the  State  of  Georgia  exclusively ;  that  the  entire  net 
income  of  this  railroad  forms  a  part  of  the  revenue  of 
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the  State,  and  is  applied  to  the  support  of  its  govern- 
ment ;  and  that  the  superintendent  is  the  mere  agent 
of  the  State,  and  has  no  authority  over  the  road  or  its 
income  which  is  not  specifically  given  to  him  by  the 
act  of  the  State.  The  following  portion  of  the  bill, 
showing  its  general  scope  and  object,  may  be  cited  at 
length  :  "  And  your  orator  further  complains,  and 
says,  heretofore,  on  the  tenth  day  of  May,  eighteen 
hundred  and  sixty-six,  the  said  James  Atkins,  col- 
lector of  the  internal  revenue  of  the  United  States,  as 
aforesaid,  gave  notice  to  Campbell  Wallace,  the  super- 
intendent of  said  railroad,  that  he,  the  said  superin- 
tendent, should  pay  to  him,  the  said  collector,  the  sum 
of  six  thousand  and  four  dollars  and  fifty-six  cents 
($6,004.56),  the  said  sum  being  demanded  as  revenue 
tax  of  the  United  States  on  six  hundred  and  forty 
thousand  one  hundred  and  eighty-two  dollars  and 
forty-nine  cents,  gross  earnings  of  said  road  for  five 
months  and  two  days,  to  the  twenty-eighth  day  of 
February,  eighteen  hundred  and  sixty-six ;  and  that 
should  he,  the  said  superintendent,  fail  to  make  said 
payment  by  the  twentieth  day  of  May  following,  that 
he,  the  said  collector,  would  issue  and  have  levied 
upon  said  railroad  and  its  property  a  distress  warrant 
for  said  amount,  with  ten  per  cent,  added  thereto." 

The  defendant  has  demurred  to  the  whole  bUl.  This 
admits  all  the  facts  in  the  bill  that  are  well  pleaded. 

From  the  view  which  I  take  of  this  suit,  it  will  not 
be  necessary  to  pass  upon  more  than  two  of  the  ques- 
tions discussed. 

The  first  matter  for  inquiry  is  that  of  jurisdiction. 
The  district  court  of  the  United  States  for  the  northern 
district  of  Georgia  has,  by  the  act  of  Congress  approved 
August  11,  1848,  9  Stat,  at  L.  280,  annexed  to  it  the 
X)Owers  of  a  circuit  court.  The  circuit  courts  of  the 
United  States  are  courts  of  special  and  limited  juris- 
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diction,  deriving  all  their  powers  from  the  constitution 
and  the  acts  of  Congress. 

I  will  briefly  endeavor  to  ascertain  whether  this 
court  has  jurisdiction  of  the  parties. 

In  the  case  of  State  of  Pennsylvania  v.  Wheeling  & 
Belmont  Bridge  Co.,  13  How.  516,  it  was  asserted  in 
explicit  language  by  Mr.  Justice  McLeap^,  who  deliv- 
ered the  opinion,  and  also  by  Mr.  Chief  Justice  Tanet, 
in  his  dissenting  opinion,  that  the  suit  might  have  been 
instituted  in  the  circuit  for  the  western  district  of  Penn- 
sylvania, instead  of  originally  presenting  it  to  the  su- 
preme court. 

And  as  to  the  controversy :  the  first  part  of  section  2 
of  the  act  of  March  2,  1833,  provides,  "  that  the  juris- 
diction of  the  circuit  courts  of  the  United  States  shall 
extend  to  all  cases  in  law  and  equity,  arising  under  the 
revenue  laws  of  the  United  States,  for  which  other  pro- 
visions are  not  already  made  by  law."  It  will  be  ob- 
served that  the  jurisdiction  here  conferred  by  Congress 
does  not  depend  upon  the  amount  in  dispute,  nor  the 
citizenship  of  the  parties. 

The  case  of  Cutting  v.  Gilbert,  assessor,  and  Shook, 
collector  of  the  thirty-second  collection  district  of  the 
city  of  New  York,  was  a  suit  in  equity,  instituted  by 
the  complainants  in  the  circuit  court  of  the  United 
States  for  the  southern  district  of  New  York,  for  them- 
selves, as  well  as  all  others  in  interest  who  might  come 
in,  &c.,  against  the  defendants,  to  enjoin  the  assess- 
ment and  collection  of  a  tax  claimed  by  those  officers 
to  be  due  to  the  United  States  under  section  99  of  the 
National  Internal  Revenue  law,  for  bonds,  stocks,  &c., 
bought  and  sold  by  claimants,  as  licensed  brokers  and 
bankers.  Because,  among  other  things,  of  the  joinder 
of  improper  parties,  the  injunction  was  denied  by  the 
court,  and  the  parties  left  to  their  remedy  at  law.  But 
Mr.  Justice  Nelson,  in  delivering  the  opinion,  said : 
*'  The  second  section  of  the  act  of  Congress  of  March  2, 
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1833,  known  as  the  Force  Act,  confers  jurisdiction  in 
express  terms,  and  wMch  has  been  applied  to  this  act 
by  its  fiftieth  section.  And  jurisdiction  had  previously, 
and  has  since,  been  upheld  and  exercised  upon  general 
principles  of  equity  jurisprudence."  9  Wheat  739, 
903  ;  16  H(m.  369  ;  18 /e?.  331 ;  1  Black,  436  ;  Pamphlet, 
containing  argument  of  Mr.  Courtney,  United  States 
District- Attorney,  in  behaK  of  the  defendants,  and  the 
decision  of  Judge  Nelson,  p.  27,  New  York,  1865. 

The  preceding  extract  is  a  direct  authority  on  the 
question  under  immediate  consideration;  and,  for 
myself,  I  entertain  no  doubt  whatever  of  the  jurisdic- 
tion or  power  of  this  Court,  if  the  tax  sought  to  be 
collected  is  illegal,  unwarranted  by  the  act  of  Congress, 
to  interpose  by  writ  of  injunction,  and  arrest  the  threat- 
ened invasion  of  the  property  of  the  complainant. 

One  other  question  only  need  be  the  subject  of 
examination,  and  that  is  whether,  under  the  internal 
revenue  laws,  it  was  the  intention  of  Congress  that 
a  duty  or  tax  should  be  collected  out  of  the  property 
owned,  controlled,  and  managed  solely  by  a  State ;  for 
it  is  admitted  in  the  pleadings  that  the  Western  and 
Atlantic  Railroad  is  the  property  of  the   State    of 
Georgia,  exclusively,  and  that  the  net  income  arising 
from  the  road  is  revenue  applied  to  the  support  of  the 
government  of  the  State.     Section  103  of  the  act  of 
Congress  of  June  30,   1864,   13  Stat,   at  L.  275,   as 
amended  by  that  of  March  3,  1865,  14  Id.  136,  declares 
"that  every  person,  firm,  company,  or  corporation, 
owning  or  possessing  or  having  the  care  and  manage- 
ment of  any  railroad,  canal,  steamboat,  ship,"  &c., 
engaged  or  employed  in  the  business  of  transporting 
passengers  or  property  for  hire,  or  in  transporting  the 
mails  of  the  United  States,"    ....    "shall  be  sub- 
ject to  and  pay  a  duty  of  two  and  one-half  per  centum 
^pon  the  gross   receipts    of   such   railroad,    canal, 
steamboat,  ship;"  &c.    The  question,  narrowed  to  a 
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point,  is  this :  Does  the  word  or  term  "corporation," 
for  the  purposes  of  this  act,  and  as  herein  used, 
include  the  term  "State?"  The  United  States  is 
formed  of  a  number  of  States  or  commonweallhs 
united  together,  and  these  constitute  one  general 
government.  The  State  of  Georgia  is  an  integral  and 
indissoluble  part  of  the  United  States  ;  but  it  is,  never- 
theless, in  the  meaning  of  the  public  law,  a  State. 
When  the  term  "corporation"  is  applied  to  a  nation 
or  a  State,  it  is  employed  in  its  most  extensive  signifi- 
cation ;  and  thus  used,  the  United  States  or  coftimon- 
wealths  composing  the  Union  may  be  termed  "cor- 
porations." But  when  the  term  "corporation"  is 
directed  or  refers  to  those  artificial  persons,  bodies 
corporate  or  politic,  instituted  for  the  promotion  or 
advancement  of  religion,  learning,  or  commerce,  and 
for  various  other  objects,  public  or  private,  where 
charity,  industry,  skill,  and  speculation  can  be  freely 
and  advantageously  employed,  and  which  owe  their 
existence,  name,  powers,  and  duration  to  a  govern- 
ment,  it  is  used  in  its  ordinary,  and,  to  the  common 
understanding,  explicit  sense. 

Is  the  former  or  the  latter  application  of  the 
term  the  fair  and  legitimate  one  intended  by  the 
act? 

Now  in  order  to  arrive  at  the  intention  of  the 
lawgiver  the  whole  and  every  part  of  the  statute  should 
be  considered  in  determining  the  meaning  of  any 
of  its  parts ;  taking  the  words  to  be  understood 
in  that  sense  in  which  they  are  generally  used  by 
those  for  whom  the  law  was  intended,  and  discarding 
all  subtle  and  strained  construction  for  the  purpose  of 
limiting  or  extending  their  operation  or  import.  In 
the  case  of  Martin  v.  Hunter,  1  WJieat.  326,  Mr. 
Justice  Story,  in  delivering  the  opinion  of  the  court, 
said  that  ' '  words  are  to  be  taken  in  the  natural  and 
obvious  sense,  and  not  in  a  sense  tinreasonably  re- 
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Btricted  or  enlarged."  And  in  Dunn  v.  Beid,  10  Pet 
524,  it  was  remarked  by  Mr.  Justice  McLean,  in  pro- 
nouncing the  decision  of  the  court,  that  ^' cases  may 
be  found  where  courts  have  construed  a  statute  most 
liberally  to  effectuate  the  remedy;  but  where  the 
language  of  the  act  is  explicit,  there  is  great  danger  in 
departing  from  the  words  used,  to  give  an  effect  to  the 
law  which  may  be  supposed  to  have  been  designed  by 
the  legislature."  I  am  of  the  opinion  that  Congress 
intended  the  term  "  corporation,"  as  used  in  this  act, 
to  be  understood  in  its  general,  obvious,  and  natural 
meaning;  and,  therefore,  it  does  not  include  the 
term  "State."  And  so  far  as  my  limited  researches 
go,  I  am  unable  to  discover  a  single  case  in  the 
supreme  court,  or  in  any  of  the  circuit  or  district 
courts  of  the  United  States,  wherein  it  has  been  de- 
cided that  the  term  "  corporation" — ^body  corporate  or 
politic — when  used  in  a  statute,  includes  a  "  State,"  or 
where  the  one  term  is  used  as  a  synonym  for  the 
other. 

It  is  therefore  ordered  that  the  demurrer  be  over- 
ruled ;  and  that  the  writ  of  injunction  issue  in  accor- 
dance with  the  prayer  of  the  complainant,  upon 
giving  bond  in  the  sum  of  thirty  thousand  dollars. 

Order  accordingly. 
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UNITED  STATES  v.  RHODES. 

Circuit  Courts  SeverUh  Circuit ;   District  of  Ken- 

tucJcyy  1866. 

Indictment. — Civil   Rights    Bill. — Its   Constitu- 

tionalitt. 

An  indictment  need  not  aver  the  existence  or  the  provisions  of  a  public 
statute  upon  which  the  prosecution  is  founded. 

An  indictment  for  burglary  in  entering  the  house  of  T.  in  Kentucky, 
ayerred  that  T.  was  of  AMcan  descent,  and  a  citizen ;  and  that  she 
was,  by  the  laws  of  Kentucky,  denied  the  right  to  testify  against  the 
def^dants,  they  being  white.  There  was  a  public  statute  of  Ken- 
tucky, enabling  white  persons  under  similar  circumstances  to  testify. 
Eddy  that  the  indictment  was  sufficient,  and  that  the  circuit  court 
might  take  jurisdiction  under  section  8  of  the  act  of  April  9, 1866, 
14  Stat,  at  L.  27,  known  as  the  **  civil  rights  "  bill,  notwithstanding 
there  was  no  averment  of  the  statute  of  Kentucky.  The  circuit 
court  should  take  judicial  notice  of  such  statute,  and  the  indictment 
should  be  construed  in  the  same  manner  as  if  the  statute  were 
averred, 

A  prosecution  for  burglary  is  "a  cause  affecting''  the  owner  of  the 
building  entered,  within  the  meaning  of  section  3  of  the  civil  rights 
bill,  giving  the  courts  of  the  Union  jurisdiction  of  aU  causes  affecting 
persons  who  cannot  enforce  in  the  courts  of  the  State  any  of  the 
rights  secured  to  them  by  the  first  section^  If  the  owner  of  the 
building  entered,  is,  on  account  of  color,  incompetent,  by  the  law  of 
the  State  where  the  offense  is  alleged  to  have  been  committed,  to 
testify  in  support  of  the  indictment  as  a  white  person  might,  the  cir- 
cuit court  has  jurisdiction. 

The  criminal  jurisdiction  conferred  upon  the  circuit  and  district  courts 
by  section  8  of  the  civil  rights  bill,  is  not  confined  to  offenses  com- 
mitted by  colored  persons.  It  extends  to  prosecutions  against  white 
persons  for  offenses  affecting  persons  who  cannot  enforce  in  the  State 
courts  the  rights  secured  to  them  by  section  1. 

The  ciril  rights  bill  is  not  a  penal  statute.  It  is  a  remedial  one,  and  is 
to  be  liberally  construed. 

The  history  of  the  adoption  of  the  first  thirteen  amendments  to  the 
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ccmstitutioii,  and  the  objects  and  proper  construction  of  them,  ex- 
plained. 

Free  persons  of  color,  bom  within  the  allegiance  of  the  United  States, 
are  citizens ;  and  have  always  been  entitled  to  be  so  regarded. 

The  dicta  to  the  contrary,  ia  Scott  «.  Sanford,  19  Eow.  393,  dis- 
approyed. 

The  emancipation  of  a  native  bom  slave,  by  the  thirteenth  amendment, 
removed  the  disability  of  slavery,  and  made  him  a  citizen  of  the 
United  States;  subject,  however,  to  any  lawful  restrictions  imposed 
upon  his  right  to  vote,  or  other  powers  or  privileges. 

The  act  of  April  9, 1866, 14  Stat,  at  L,  27,  known  as  the  "  civil  rights' 
bill,  is  constitutional  in  all  its  provisions.  It  is  an  appropriate 
method  of  exercising  the  power  conferred  on  Congress  by  the  thir- 
teenth amendment. 

Motion  in  arrest  of  judgment. 

SwAYJTE,  J. — This  is  a  prosecution  under  the  act  of 
Congress  of  the  9th  of  April,  1866,  entitled  ''  An  Act  to 
protect  all  persons  in  the  United  States  in  their  civil 
rights,  and  to  furnish  the  means  for  their  vindication." 
The  defendants  having  been  found  guilty  by  a  jury, 
the  case  is  now  before  us  upon  a  motion  in  arrest  of 
judgment. 

Three  grounds  are  relied  upon  in  support  of  the 
motion.    It  is  insisted : 

I.  That  the  indictment  is  fatally  defective. 

n.  That  the  case  which  it  makes,  or  was  intended 
to  make,  is  not  within  the  acti  of  Congress  upon  which 
it  is  founded. 

ni.  That  the  act  itself  is  unconstitutional  and 
void. 

L  As  to  the  indictment,  if  either  count  be  sufficient, 
it  wiU  support  the  judgment  of  the  court  upon  the 
verdict  Our  attention  wiU  be  confined  to  the  second 
count.  That  count  alleges  that  the  defendants,  being 
white  persons,  "On  the  1st  of  May,  1866,  at  the 
county  of  Nelson,  in  the  State  and  district  of  Ken- 
tucky, at  the  hour  of  eleven  of  the  clock,  in  the  night  of 
the  same  day,  feloniously  and  burglariously  did  break 
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*  

and  enter  the  dwelling  hoase  there  situate  of  Nancy 
Talbot,  a  citizen  of  the  United  States  of  the  African 
race,  having  been  bom  in  the  United  States,  and  not 
subject  to  any  foreign  power,  who  was  then  and  there, 
and  is  now,  denied  the  right  to  testify  against  the  said 
defendants,  in  the  courts  of  the  State  of  Kentucky,  and 
of  the  said  county  of  Nelson,  with  intent  the  goods  and 
chattels,  moneys  and  property  of  the  said  Nancy 
Talbot,  in  the  said  dwelling  house  then  and  there 
being,  feloniously  and  buiglariously  to  steal,  take,  and 
carry  away,  contrary  to  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and  dignity  of  the 
United  States/' 

The  objection  urged  against  this  count  is,  that  it 
does  not  aver  that  "white  citizens'*  enjoy  the  right 
which  it  is  alleged  is  denied  to  Nancy  Talbot.  This 
feet  is  vital  in  the  case.  Without  it  our  jurisdiction 
cannot  be  maintained.  It  is  averred  that  she  is  a 
citizen  of  the  United  States,  of  the  African  race,  and 
that  she  is  denied  the  right  to  testify  against  the  defen- 
dants, they  being  white  persons.  Section  669  of  the 
Code  of  Civil  Practice  of  Kentucky  gives  this  right  to 
white  persons  under  the  same  circumstances.  This  is 
a  public  statute,  and  we  are  bound  to  take  judicial 
cognizance  of  it.  It  is  never  necessary  to  set  forth 
matters  of  law  in  a  criminal  pleading.  The  indictment 
is,  in  legal  effect,  as  if  it  af  erred  the  existence  and  pro- 
visions of  the  statute.  The  enjoyment  of  the  right  in 
question  by  white  citizens  is  a  conclusion  of  law  from 
the  fects  stEited.  Averment  and  proof  could  not  bring 
it  into  the  case  more  effectually  for  any  purpose  than  it 
is  there  already.  1  Chitt.  Or.  Law^  188 ;  2  Bos.  &  P. 
127 ;  2  Leach,  942  ;  1  BisJiop  Orim.  Pro.,  §§  52,  63. 

This  right  is  one  of  those  secured  to  Nancy  Talbot 
by  the  first  section  of  this  act.  The  objection  to  this 
count  cannot  be  sustained. 

n.  Is  the  offense  charged,  within  the  statute  t 
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.  The  first  section  enacts : — *'  That  all  persons  bom  in 
the  United  States,  and  not  subject  to  any  foreign 
power,  excluding  Indians  not  taxed,  are  hereby  de- 
clared to  be  citizens  of  the  United  States ;  and  such  cit- 
izens, of  every  race  and  color,  without  regard  to  any 
previous  condition  of  slavery,"  •  .  .  .  *'  shall  have  the 
same  right  in  every  State  and  Territory  in  the  United 
States,  to  make  and  enforce  contracts,  to  sue,  be 
parties,  and  give  evidence,  to  inherit,  purchase,  sell 
and  convey  real  and  personal  property ;  and  to  full 
and  equal  benefit  of  all  laws  and  proceedings  for 
the  security  of  person  and  property  as  is  enjoyed  by 
white  citizens,  and  shall  be  subject  to  like  punishment, 
pains,  and  penalties,  and  to  none  other,  any  law, 
statute,  ordinance,  regulation,  or  custom,  to  the  con- 
tray  notwithstanding. ' ' 

The  second  section  provides: — ''That  any  person, 
who  under  color  of  any  law,  statute,  ordinance,  re- 
gulation, or  custom,  shall  subject,  or  cause  to  be  sub- 
jected, any  inhabitant  of  any  State  or  Territory  to  the 
deprivation  of  any  right  secured  or  protected  by  this 
ac^  or  to  difltereut  punishment,  pains,  or  penalties  on 
account  of  such  person  having  at  any  time  been  held 
in  the  condition  of  slavery,"  .  .  .  .  "  or  by  reason 
of  his  color  or  race,  than  is  prescribed  for  the  punish- 
ment of  white  persons,  shall  be  deemed  guilty  of  a  mis- 
demeanor," &c. 

The  third  section  declares  : — "  That  the  district 
courts  of  the  United  States  within  their  respective  dis- 
tricts, shall  have,  exclusively  of  the  courts  of  the 
several  States,  cognizance  of  all  crimes  and  offenses 
committed  against  the  provisions  of  this  act,  and  also, 
concurrently  with  the  circuit  courts  of  the  United 
States,  of  all  causes,  civil  and  criminal,  affecting  per- 
sons who  are  denied  or  cannot  enforce  in  the  courts  or 
judicial  tribunals  of  the  State  where  they  may  be,  any 
of  the  rights  secured  to  them  by  the  first  section  of  this 
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act ;  and  if  any  suit  or  prosecution,  civil  or  criminal, 
shall  be  commenced  in  any  State  court  against  such 
person,  for  any  cause  whatsoever,"  ....  "such 
defendant  shaU  have  the  right  to  remove  such  cause 
for  trial  to  the  proper  district  or  circuit  court  in  the 
manner  prescribed  by  the  act  relating  to  habeas 
corpus^  and  regulating  judicial  proceedings  in  certain 
cases,  approved  March  3,  1863,  and  all  acts  amenda- 
tory thereof." 

It  will  be  observed  that  jurisdiction  is  given  to  this 
court  "of  all  causes,  civil  and  criminal,"  afifecting 
persons  who  are  denied  or  cannot  enforce  in  the  local 
State  courts  ^^  any  of  the  rights  secured  by  the  first 
section  of  this  act."  The  denial  of  any  one  is  as 
efltectual  as  the  denial  of  any  other  or  of  all.  But  it  is 
said  the  cause  set  forth  in  the  indictment  is  not  one 
affecting  Nancy  Talbot,  in  the  sense  of  the  law,  and 
that  therefore  this  court  has  no  jurisdiction.  United 
States  X.  Ortega,  11  Wheat.  467,  is  relied  upon  as  au- 
thority for  this  proposition.  That  case  is  as  follows : 
The  Constitution  provides,  Art.  3,  §  2,  that — 

"In  all  cases  affecting  ambassadors,  other  public 
ministers  and  consuls  and  those  in  which  a  State  shall 
be  a  party,  the  supreme  court  shall  have  original 
jurisdiction." 

Ortega  was  indicted  in  the  circuit  court  for  "in- 
fracting the  law  of  nations  by  offering  violence  to  the 
person"  of  Salmon,  the  charge  d'affaires  of  Spain  in 
the  United  States.  The  judges  of  the  circuit  court 
were  opposed  in  opinion  upon  two  questions,  which 
were  thereupon  certified  to  the  supreme  court. 

They  were : 

(1.)  Whether  the  case  was  one  affecting  a  public 
minister  within  the  meaning  of  the  Constitution ; 

(2.)  And  whether  in  such  cases  the  jurisdiction  of 
the  supreme  court  is  exclusive  % 

The  supreme  court  decided  only  the  first  question. 
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It  was  held  tlmt  the  case  did  not  affect  the  charge  d'af- 
fidres.  This  rendered  it  unnecessary  to  decide  the 
other  question,  and  it  is  still  unsettled. 

It  will  be  observed  that  the  language  of  the  statute 
is  diflferent.  It  is  ^^catiseSj  civil  and  criminal,'*  and 
not  ^^cases.^^ 

BuBBnx,  in  his  Law  IHctianary^  thus  defines  Cause  : 

^^  The  origin  or  foundation  of  a  thing,  as  of  a  suit  or 
action ;  a  ground  of  action.    1  Const,  470.'' 

The  phrase  "causes,  civU  and  criminal,"  must  be 
understood  in  the  sense  of  causes  of  civU  a^ition  and 
causes  of  criminal  prosecution.  These  do  unquestion- 
ably affect  the  plaintiff  in  the  one  case,  and  the  party 
against  whose  person  or  property  the  crime  is  com- 
mitted in  the  other. 

The  soundness  and  authority  of  the  judgment  in  the 
case  of  Ortega  are  not  questioned;  but  it  is  by  no 
means  true,  as  a  universal  proposition,  that  none  are 
affected  in  the  legal  sense  of  the  term,  by  a  case, 
bat  those  who  are  parties  to  the  record.  The  solution 
of  the  question  must  always  depend  upon  the  circum- 
stances. 

In  Osbom  t.  Bank  of  the  United  States,  9  Wheai. 
684,  the  court  said : 

"If  a  suit  be  brought  against  a  foreign  minister,  the 
supreme  court  has  original  jurisdiction,  and  this  is 
shown  in  the  record ;  but  suppose  a  suit  be  brought 
which  affects  the  interests  of  a  foreign  minister,  or  by 
which  his  servant,  or  his  secretary,  becomes  a  party  to 
the  suit,  but  the  actual  defendant  pleads  to  the  juris- 
diction and  asserts  his  privilege.  If  the  suit  affects  a 
foreign  minister  it  must  be  dismissed  ;  not  because  h$ 
is  a  party  to  it,  but  because  it  affects  him." 

It  may  be  asked,  what  is — ^if  this  is  not— the  proper 
construction  of  the  statute  ? 

It  has  been  answered  that  none  are  affected  in  crim- 
inal cases  but  the  sovereign  prosecuting  and  the  defen- 

3  • 
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dants ;  and  that  hence  colored  persons  only  can  be 
prosecuted  under  its  provisions. 

When  the  act  was  passed  there  was  no  State  where 
ample  provision  did  not  exist  for  the  trial  and  punish- 
ment of  persons  of  color  for  all  offenses ;  and  no  local- 
ity where  there  was  any  difficulty  in  enforcing  the  law 
against  them.  There  was  no  complaint  upon  the  sub- 
ject. The  aid  of  Congress  was  not  invoked  in  that 
direction.  It  is  not  denied  that  the  first  and  second 
sections  were  designed  solely  for  their  benefit.  The 
third  section,  giving  the  jurisdiction  to  which  this 
question  relates,  provides  expressly  that  if  sued  or 
prosecuted  in  a  State  court  under  the  circumstances 
mentioned,  they  may  at  once  have  the  cause  certified 
into  a  proper  Federal  court. 

The  fourth  section  requires  district-attorneys,  mar- 
shals and  their  deputies,  commissioners,  agents  of  the 
freedmen's  bureau,  and  other  officers  specially  empow- 
ered by  the  President,  to  institute  proceedings  at  the 
expense  of  the  United  States,  against  all  persons  vio- 
lating the  provisions  of  the  act;  and  "with  a  view  to 
affording  reasonable  protection  to  all  persons  in  their 
constitutional  rights  of  equality  before  the  law,  without 
distinction  of  race  or  color,  or  previous  condition  of 
slavery  or  involuntary  servitude,"  it  is  made  the  duty 
of  circuit  courts  of  the  United  States  to  increase  the 
number  of  their  commissioners. 

The  fifth  section  imposes  a  heavy  fine  on  marshals 
who  shall  refuse  to  receive  or  neglect  to  execute  any 
process  issued  under  the  act ;  and  it  authorizes  com- 
missioners to  appoint  persons  to  serve  such  process 
issued  by  them. 

The  sixth  section  renders  liable  to  fine  and  impris- 
onment any  person  who  shall  obstruct  an  officer  or 
other  person  in  the  execution  of  such  process  ;  or  who 
shall  aid  a  person  arrested  to  escape  ;  or  conceal  a  per- 
son for  whose  arrest  a  warrant  has  been  issued. 
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Section  eight  authorizes  the  President  to  direct  the 
judge,  marshal,  and  district-attorney  to  attend  at  such 
place  and  for  such  time  as  he  may  designate,  ' '  for  the 
purpose  of  the  more  si)eedy  arrest  and  trial  of  persons 
charged  with  violations  of  this  act." 

The  ninth  section  authorizes  the  President  to  employ 
such  part  of  the  land  and  naval  forces  of  the  United 
States,  and  of  the  militia,  as  shall  be  necessary  to 
"prevent  the  violation  and  enforce  the  due  execution 
of  this  act.'' 

It  is  incredible  that  all  this  machinery,  including 
the  agency  of  the  freedmen's  bureau,  would  have  been 
provided,  if  the  intention  were  to  limit  the  criminal 
jurisdiction  conferred  by  the  third  section  to  colored 
persons,  and  exclude  all  white  persons  from  its  opera- 
tion. 

The  title  of  the  act  is  in  harmony  with  this  view  of 
the  subject. 

The  construction  contended  for  would  obviously 
defeat  the  main  object  which  Congress  had  in  view  in 
passing  the  act,  and  produce  results  the  opposite  of 
those  intended. 

The  difficulty  was  that  where  a  white  man  was  sued 
by  a  colored  man,  or  was  prosecuted  for  a  crime  against 
a  colored  man,  colored  witnesses  were  excluded. 
This  in  many  cases  involved  a  denial  of  justice.  Crimes 
of  the  deepest  dye  were  committed  by  white  men  with 
impunity.  Courts  and  juries  were  frequently  hostile 
to  the  colored  man,  and  administered  justice,  both 
civil  and  criminal,  in  a  corresponding  spirit.  Congress 
met  these  evils  by  giving  to  the  colored  man  everywhere 
the  same  right  to  testify  '*  as  is  enjoyed  by  white  citi 
zens,"  abolishing  the  distinction  between  white  and 
colored  witnesses,  and  by  giving  to  the  courts  of  the 
United  States  jurisdiction  of  all  causes,  civil  and  crimi- 
nal, which  concern  him,  wherever  the  right  to  testify  as 
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if  he  were  white  is  denied  to  him  or  cannot  be  enforced 
in  the  local  tribunals  of  the  State. 

The  context  and  the  rules  of  interpretation  to  be  ap- 
plied permit  of  no  other  construction.  Such  was 
clearly  the  intention  of  Congress,  and  that  intention 
constitutes  the  law. 

This,  with  the  provision  which  authorizes  colored 
defendants  in  the  State  courts  to  have  their  causes  cer- 
tified into  the  Federal  courts,  and  the  other  provisions 
referred  to,  renders  the  protection  which  Congress  has 
given  as  effectual  as  it  can  well  be  made  by  legis- 
lation. It  is  one  system,  aU  the  parts  looking  to  the 
same  end. 

Where  crime  is  committed  with  impunity  by  any 
class  of  persons,  society,  so  fer  as  they  are  concerned,  is 
reduced  to  that  condition  of  barbarism  which  compels 
those  unprotected  by  other  sanctions  to  rely  upon 
physical  force  for  the  vindication  of  their  natural 
rights.  There  is  no  other  remedy,  and  no  other 
security. 

It  is  said  there  can  be  no  such  thing  as  a  right  to 
testify,  and  that  if  Congress  conferred  it  by  this  act,  a 
cloud  of  colored  witnesses  may  appear  in  every  ca  se 
and  claim  to  exercise  it. 

There  is  no  force  in  this  argument.  The  statute  is 
to  be  construed  reasonably.  like  the  right  to  sue 
and  to  contract,  it  is  to  be  exercised  only  on  proper 
occasions  and  within  proper  limits.  Every  right 
given  is  to  be  the  same  ''as  is  enjoyed  by  white 
citizens.'' 

It  is  urged  that  this  is  a  -penzl  statute,  and  to  be 
construed  strictly.  We  regard  it  as  remedial  in  its 
character,  and  to  be  construed  liberally,  to  carry  out 
the  wise  and  beneficent  purposes  of  Congress  in  enact- 
ing it.    BocovHb  Ahr.  tit.  Statute,  1. 

But  if  the  act  were  a  penal  statute,  the  canons  of  in- 
terpretation to  be  applied  would  not  affect  the  conclu- 
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sion  at  which  we  have  arrived.  United  States  v.  Wilt- 
berger,  6  WTieai.  96 ;  Commonwealth  v.  Lowry,  8 
Pick.  374;  United  States  t.  Morris,  14  Pet,  475; 
United  States  v.  Winn,  3  Sumn.  211 ;  1  BisTi.  Or.  Law, 
236. 

This  objection  to  the  indictment  cannot  avail  the 
defendants. 

nx  Is  the  act  warranted  by  the  Constitution  ? 

The  first  eleven  amendments  of  the  Constitution 
were  intended  to  limit  the  powers  of  the  government 
which  it  created,  and  to  protect  the  people  of  the 
States.  Though  earnestly  sustained  by  the  friends  of 
the  Constitution,  they  originated  in  the  hostile  feelings 
with  which  it  was  regarded  by  a  large  portion  of  the 
people,  and  were  shaped  by  the  jealous  policy  which 
those  feelings  inspired.  The  enemies  of  the  Constitu- 
tion saw  many  perils  of  evil  in  the  center,  but  none 
elsewhere.  They  feared  tyranny  in  the  head,  not 
anarchy  in  the  members,  and  they  took  their  mea- 
sures accordingly.  The  friends  of  the  Constitution  de- 
sired to  obviate  all  just  grounds  of  apprehension,  and 
to  ^ve  repose  to  the  public  mind.  It  was  important  to 
unite,  as  far  as  possible,  the  entire  people  in  support 
of  the  new  system  which  had  been  adopted.  They  felt 
the  necessity  of  doing  all  in  their  power  to  remove 
every  obstacle  in  the  way  of  its  success.  The  most 
momentous  consequences  for  good  or  evil  to  the  country 
were  to  follow  in  the  results  of  the  experiment.  Hence 
the  spirit  of  concession  which  animated  the  convention, 
and  hence  the  adoption  of  these  amendments  after  the 
work  of  the  convention  was  done  and  had  been  ap- 
proved by  the  people. 

The  twelfth  amendment  grew  out  of  the  contest  be-  . 
tween  Jefferson  and  Burr  for  the  presidency. 

The  thirteenth  amendment  is  the  last  one  made.  It 
trenches  directly  upon  the  power  of  the  States  and  of 
the  people  of  the  States.    It  is  the  first  and  only  in- 
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stance  of  a  change  of  this  character  in  the  organic  law. 
It  destroyed  the  most  important  relation  between  capi- 
tal and  labor  in  all  the  States  where  slavery  existed. 
It  aflfected  deeply  the  fortunes  of  a  large  portion  of  their 
people.  It  struck  out  of  existence  millions  of  prop- 
erty. The  measure  was  the  consequence  of  a  strife  of 
opinions,  and  a  conflict  of  interests,  real  or  imaginary, 
as  old  as  the  Constitution  itself.  These  elements 
of  discord  grew  in  intensity.  Their  violence  was  in- 
creased by  the  throes  and  convulsions  of  a  civil  war. 
The  impetuous  vortex  finally  swallowed  up  the  evil, 
and  vntii  it  forever  the  power  to  restore  it.  Those  who 
insisted  upon  the  adoption  of  this  amendment  were 
animated  by  no  spirit  of  vengeance.  They  sought  se- 
'  curity  against  the  recurrence  of  a  sectional  conflict 
They  felt  that  much  was  due  to  the  African  race  for  the 
part  it  had  borne  during  the  war.  They  were  also  im- 
pelled by  a  sense  of  right  and  by  a  strong  sense  of  jus- 
tice to  an  unoffending  and  long-suffering  people. 
These  considerations  must  not  be  lost  sight  of  when  we 
come  to  examine  the  amendment  in  order  to  ascertain 
its  proper  construction. 

The  act  of  Congress  confers  citizenship.  Who  are 
citizens,  and  what  are  their  rights  ?  The  Constitution 
uses  the  words  "citizen"  and  "natural  bom  citi- 
zens ;"  but  neither  that  instrument  nor  any  act  of  Con- 
gress has  attempted  to  define  their  meaning.  British 
jurisprudence,  whence  eo  much  of  our  own  is  drawn, 
throws  little  light  upon  the  subject.  In  Johnson's 
Dictionary^  "citizen"  is  thus  defined : 

(1)  "A  freeman  of  a  city;  not  a  foreigner;  not  a 
slave  ;  (2)  a  townsman,  a  man  of  trade ;  not  a  gentle- 
man ;  (3)  an  inhabitant ;  a  dweller  in  any  place." 

The  definitions  given  by  other  English  lexicogra- 
phers are  substantially  the  same.  In  JacoVs  Lav)  Dic- 
tionary (ed.  of  1783),  the  only  definition  given  is  as 
follows : 
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"  Citizens  {cites)  of  London  are  either  freemen  or 
sncli  as  reside  and  keep  a  family  in  the  city,  etc.  ;  and 
some  are  citizens  and  freemen,  and  some  are  not^  who 
have  not  so  great  privileges  as  others.  The  citizens  of 
London  may  prescribe  against  a  statute,  because  their 
liberties  are  reinforced  by  statute."    1  BoU.  105. 

Blagkstoite  and  Tomlin  contain  nothing  upon  the 
sabject. 

"  The  word  cims^  taken  in  the  strictest  sense,  ex- 
tends only  to  him  that  is  entitled  to  the  privileges  of  a 
city  of  which  he  is  a  member,  and  in  that  sense  there 
is  a  distinction  between  a  citizen  and  an  inhabitant 
within  the  same  city,  for  every  inhabitant  there  is  not  a 
citizen."     Scott  q.  t  v.  Swartz,  Com.  68. 

"A  citizen  is  a  jfreeman  who  has  kept  a  family 
in  a  city. "    Roy  v.  Hanger,  1  HoU.  138, 149. 

"The  term  citizen,  as  understood  in  our  law,  is 
precisely  analogous  to  the  term  subject,  in  the  com- 
mon law ;  and  the  change  of  phrases  has  entirely  re- 
sulted from  the  change  of  government.  The  sovereignty 
has  been  changed  from  one  man  to  the  collective  body 
of  the  people,  and  he  who  before  was  a  sviject  of  the 
king  is  now  a  citizen  of  the  State.^^  State  v.  Manuel, 
4  Dev.  &  Bait.,  26. 

Li  Shanks  «.  Dupont,  3  Pet.  247,  the  supreme  court 
of  the  United  States  said : 

"  During  the  war  each  party  claimed  the  allegiance 
of  the  natives  of  the  colonies  as  due  exclusively  to 
itself.  The  Americans  insisted  upon  the  allegiance  of 
all  bom  within  the  States,  respectively;  and  Great 
Britain  asserted  an  equally  exclusive  claim.  The 
treaty  of  1783  acted  upon  the  state  of  things  as  it  ex- 
isted at  that  period.  It  took  the  actual  state  of  things 
as  its  basis.  All  those,  whether  natives  or  otherwise, 
who  then  adhered  to  the  American  States,  were  virtu- 
ally absolved  from  their  allegiance  to  the  British 
crown,  and  those  who  then  adhered  to  the  British 
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crown,  were  deemed  and  held  subjects  of  that  crown. 
The  treaty  of  peace  was  a  treaty  operating  between  the 
States  on  each  side,  and  the  inhabitants  thereof ;  in  the 
language  of  the  seventh  article,  it  was  a  ^  firm  and  -per- 
petual  peace  between  his  Britannic  Majesty  and  the  said 
States,  and  between  the  subjects  qf  one  and  the  citizens 
qf  the  other. ^  Who  then  were  subjects  or  citizens  was  to 
be  decided  by  the  state  of  fiacts.  If  they  were 
originally  subjects  of  Great  Britain  and  then  adhered  to 
her  and  were  claimed  by  her  as  subjects,  the  treaty 
deemed  them  such;  if  they  were  originally  British 
subjects,  but  then  adhering  to  the  States,  the  treaty 
deemed  them  citizens.'' 

All  persons  bom  in  the  allegiance  of  the  king  are 
natural  bom  subjects,  and  all  persons  bom  in  the  alle- 
giance of  the  United  States  are  natural  bom  citizens. 
Birth  and  allegiance  go  together.  Such  is  the  rule  of 
the  common  law,  and  it  is  the  common  law  of  this 
country,  as  well  as  of  England.  There  are  two  excep- 
tions, and  only  two,  to  the  universality  of  its  applica- 
tion. The  children  of  ^embassadors  are  in  theory  bom 
in  the  allegiance  of  the  powers  the  ambassadors  repre- 
sent, and  slaves,  in  legal  contemplation,  are  property, 
and  not  persons.  2  Kent  Com.^  1 ;  Calven's  Case,  7 
Coke^  1 ;  1  Black.  Com.,,  366 ;  Lynch  v.  Clark,  1 
8a7t4f.  Ch.  139. 

The  common  law  has  made  no  distinction  on  ac- 
count of  race  or  color.  None  is  now  made  in  England, 
nor  in  any  other  Christian  country  of  Europe. 

The  fourth  of  the  articles  of  confederation  declared 
that  the  "free  inhabitants  of  each  of  these  Static, 
paupers,  vagabonds,  and  fugitives  from  justice  except- 
ed, shall  be  entitled  to  all  the  privileges  and  immu* 
nities  of  free  citizens  in  the  United  States,"  &c.  On  the 
25th  of  June,  1778,  when  these  articles  were  under 
considijration  by  the  Congress,  South  Carolina  moved 
to  amend  this  fourth  article  by  inserting  after  the  word 
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"free"  and  before  the  word  "inhabitants,"  the  word 
"white."  Two  States  voted  for  the  amendment  and 
eight  against  it.  The  vote  of  one  was  divided.  Scott 
d.  Sanfoid,  19  Birw.y  576.  When  the  Constitntion 
was  adopted,  free  men  of  color  were  clothed  with  the 
franchise  of  voting  in  at  least  five  States,  and  were  a 
part  of  the  people  whose  sanction  breathed  into  it  the 
breath  of  life.  Scott  v.  Sanford,  19  Bbw.^  673 ;  State 
t.  Mannel,  2  Dev.  &  BaU.^  24,  26. 

"  '  Citizens'  under  onr  Constitntion  and  laws  means 
free  inhabitants  bom  within  the  United  States  or  na- 
turalized under  the  laws  of  Congress."  1  Ke^  Com.^ 
292,  note. 

We  find  no  warrant  for  the  opinion  that  this 
great  principle  of  the  common  law  has  ever  been 
changed  in  the  United  States.  It  has  always  obtained 
here  with  the  same  vigor,  and  snbject  only  to  the  same 
exceptions,  since  as  before  the  Bevolntion. 

It  is  farther  said  in  the  note  in  1  Kenfs  Commen- 
taries^ before  referred  to : 

"If  a  slave  bom  in  the  United  States  be  mannmit- 
ted  or  oUierwise  lawfully  discharged  from  bondage,  or 
if  a  black  man  bom  in  tiie  United  States  becomes  free, 
he  becomes  thenceforward  a  citizen,  bnt  nnder  such 
disabilities  as  the  laws  of  the  several  States  may  deem 
it  expedient  to  prescribe  to  persons  of  color." 

In  the  case  of  State  7>.  Manuel,  supra^  it  wa^  re- 
marked: 

"  It  has  been  said  that  by  the  Constitution  of  the 
United  States,  the  power  of  naturalization  has  been 
conferred  exclusively  upon  Congress,  and  therefore  it 
cannot  be  competent  for  any  State  by  its  municipal 
regulations  to  make  a  citizen.  But  what  is  naturaliza- 
tion I  It  is  the  removal  of  the  disabilities  of  alienage. 
Emancipation  is  the  removal  of  the  incapacity  of 
slavery.  The  latter  depends  wholly  upon  the  internal 
r^ulations  of  the  State.    The  former  belongs  to  the 
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govemment  of  the  United  States.    It  would  be  danger- 
ous to  confound  them."    p.  25. 

This  was  a  decision  of  the  supreme  court  of  North 
Carolina,  made  in  the  year  1836.  The  opinion  was  de- 
livered by  Judge  Gaston.  He  was  one  of  the  most 
able  and  learned  judges  this  cc^untry  has  produced. 
The  same  court,  in  1848,  Chief  Justice  Ruffin  deliver- 
ing the  opinion,  referred  to  the  case  of  State  v.  Manuel, 
and  said : 

* '  That  case  underwent  a  very  laborious  investigation 
by  both  the  bench  and  the  bar.  The  case  was  brought 
here  by  appeal,  and  was  felt  to  be  one  of  very  great 
importance  in  principle.  It  was  considered  with  an 
anxiety  and  care  worthy  of  the  principle  involved,  and 
which  give  it  a  controlling  influence  upon  all  questions 
of  similar  nature."     State  v.  Newcomb,  6  Ired.  258. 

We  cannot  deny  the  assent  of  our  judgment  to  the 
soundness  of  the  proposition  that  the  emancipation  of  a 
native  bom  slave  by  removing  the  disability  of  slavery 
made  him  a  citizen.  If  these  views  be  correct,  the  pro- 
vision in  the  act  of  Congress  conferring  citizenship  was 
unnecessary,  and  is  inoperative.  Granting  this  to  be 
BO,  it  was  well,  if  Congress  had  the  power,  to  insert  it, 
in  order  to  prevent  doubts  and  differences  of  opinion 
which  might  otherwise  have  existed  upon  the  subject. 
We  are  aware  that  a  majority  of  the  court,  in  the  case 
of  Scott  V.  Sanford,  arrived  at  conclusions  different  from 
those  we  have  expressed.  But  iA  our  judgment  these 
points  were  not  before  them.  They  decided  that  the 
whole  case,  including  the  agreed  fiicts,  was  open  to 
their  examination,  and  that  Scott  was  a  slave.  This 
central  and  controlling  fact  excluded  all  other  ques- 
tions, and  what  was  said  upon  them  by  those  of  the 
majority,  with  whatever  learning  and  ability  the  argu- 
ment was  conducted,  is  no  more  binding  upon  this 
court  as  authority  than  the  views  of  the  minority  upon 
the  same  subjects.    Carroll  v.  Carroll,  16  Siow.  287. 
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The  fiict  that  one  is  a  subject  or  citizen  determines 
nothing  as  to  his  rights  as  such.  They  vary  in  differ- 
ent localities  and  according  to  circumstances. 

Citizenship  has  no  necessary  connection  with  the 
franchise  of  voting,  eligibility  to  office,  or  indeed  with 
any  other  rights,  civil  or  political.  Women,  minors, 
and  persons  non  compos  are  citizens,  and  not  the  less 
80  on  account  of  their  disabilities.  In  England,  not  to 
advert  to  the  various  local  regulations,  the  new  reform 
bill  gives  the  right  of  voting  for  members  of  Parliament 
to  about  eight  hundred  thousand  persons  from  whom  it 
was  before  withheld.  There,  the  subject  is  wholly 
within  the  control  of  Parliament  Here,  until  the  thir- 
teenth amendment  was  adopted,  the  power  belonged 
entirely  to  the  States,  and  they  exercised  it  without 
question  trora  any  quarter,  as  absolutely  as  if  they 
were  not  members  of  the  Union. 

The  first  ten  amendments  to  the  Constitution,  which 
are  in  the  nature  of  a  bill  of  rights,  apply  only  to  the 
national  government.  They  were  not  intended  to  re- 
strict the  power  of  the  States.  Barrows  v.  Mayor,  &c., 
7  Pet.  347 ;  Withers  v.  Buckley,  20  Bow.  84 ;  Mur- 
phy  V.  People,  2  Oow.  818. 

Our  attention  has  been  called  to  several  treaties  by 
which  Indians  were  made  citizens ;  to  those  by  which 
Louisiana,  Florida,  and  Califomia  were  acquired,  and 
to  the  act  passed  in  relation  to  Texas.  All  this  was 
done  under  the  war  and  treaty  making  powers  of  the 
Constitution,  and  those  which  authorize  the  national 
government  to  regulate  the  territory  and  other  property 
of  the  United  States,  and  to  admit  new  States  into  the 
Union.  American  Ins.  Co.  v.  Canter,  1  Pet  611 ;  Cross 
V.  Harrison,  16  Biyw.  164 ;  2  Siory  Const  168. 

These  powers  are  not  involved  in  the  question  before 
us,  and  it  is  not  necessary  particularly  to  consider 
them.  A  few  remarks,  however,  in  this  connection  will 
not  be  out  of  place.    A  treaty  is  declared  by  the  Con- 
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Btltatioii  to  be  the  *  *  law  of  the  land."  What  is  unwar- 
ranted or  forbidden  by  the  Constitation  can  no  more  be 
done  in  one  way  than  in  another.  The  authority  of  the 
national  government  is  limited,  though  supreme  in  the 
sphere  of  its  operation.  As  compared  with  the  State 
govemmentSy  the  subjects  upon  which  it  operates  are 
few  in  number.  Its  objects  are  all  national  It  is  one 
whoUy  of  delegated  x>owers.  The  States  possess  all 
which  they  have  not  surrendered  ;  the  govenmient  of 
the  Union  only  such  as  the  Constitution  has  given  to  it, 
expressly  or  incidentally,  and  by  reasonable  intend- 
ment. Whenever  an  act  of  that  government  is  chal- 
lenged a  grant  of  power  must  be  shown,  or  the  act 
is  void. 

^^  The  power  to  make  colored  persons  citizens  has 
been  actually  exercised  in  repeated  and  important 
instances.  See  the  treaty  with  the  Choctaws  of  Sep- 
tember 27,  1830,  art.  14 ;  with  the  Cherokees  of  May  20, 
1836,  art.  12 ;  and  the  treaty  of  Gaudeloupe  Hidalgo, 
of  February  2,  3848,  art.  8."  Scott  v.  Sanford,  19  How. 
486,  Opinion  qf  Curtis,  J. 

See,  also,  tJhe  treaty  with  France  of  April  30, 1803, 
by  which  Louisiana  was  acquired,  art.  3 ;  and  the 
treaty  with  Spain  of  the  23rd  of  February,  1819,  by 
which  Florida  was  acquired,  art.  3. 

The  article  referred  to  in  the  treaty  with  France  and 
in  the  treaty  with  Spain  is  in  the  same  language.  In 
both  the  phrase  "inhabitants"  is  used.  No  discrim- 
ination is  made  against  those,  in  whole  or  in  part, 
of  the  African  race.  So  in  the  treaty  of  Guadeloupe 
Hidalgo  (articles  8  and  9),  no  reference  is  made  to 
color. 

Our  attention  has  been  called  to  three  provisions  of 
the  Constitution,  besides  the  thirteenth  amendment, 
each  of  which  will  be  briefly  adverted  to. 

1.  Congress  has  power  "to  establish  an  uniform 
rule  of  naturalization."   Art.  1,  sec.  8.   After  consider- 
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able  flnctuatioiis  of  judicial  opinion,  it  was  finally  set- 
tled by  the  Supreme  Conrt  that  this  power  is  vested 
exclusively  in  Congress.  Collet  v.  Collet,  2  DaU.  294 ; 
United  States  v.  Velati,  Id.  370;  Golden  v.  Prince, 
3  Wash.  G.  Ct.  313;  Chirac  ^.  Chirac,  2  Wheat.  259; 
Houston  f).  Moore,  Id.  49 ;  Federalisty  No.  32. 

An  alien  naturalized  is  "  to  all  intents  and  purposes 
a  natural  bom  subject."     Co.  Litt.  129. 

"  Naturalization  takes  effect  from  Mrfh  ;  denization 
from  the  date  of  the  patent.''     Yin.  Ahr.  tit.  Alien,  D. 

Until  the  passage  of  a  late  act  of  Parliament^  natu- 
ralization in  England  was  effected  by  a  si)ecial  statute 
in  each  case.  The  statutes  were  usually  alike.  The 
form  appears  in  Godfrey  v.  Dickson,  Oro.  Jac.  539, 
c.  7.  Under  the  late  act  a  resident  alien  may  accom- 
plish the  object  by  a  petition  to  the  secretary  of  state 
for  the  home  dejyartment. 

The  power  is  applicable  only  to  those  of  foreign 
birth.  Alienage  is  an  indispensable  element  in  the 
process.  To  make  one  of  domestic  birth  a  citizen  is 
not  naturalization,  and  cannot  be  brought  within  the 
exercise  of  that  power.  There  is  a  universal  agree- 
ment of  opinion  upon  this  subject.  Scott  v.  Sanford, 
19  JKwo.  578;  2  ^x>ry  Const.  44. 

In  the  exercise  of  this  power  Congress  has  confined 
the  law  to  white  persons.    No  one  doubte  their  author-  ^^ 

ity  to  extend  it  to  all  aliens,  without  regard  to  race  or 
color.  But  they  were  not  bound  to  do  so.  As  in  other 
cases,  it  was  for  them  to  determine  the  extent  and  the 
manner  in  which  the  power  given  should  be  exercised. 
They  could  not  exceed  it,  but  they  were  not  bound  to 
exhaust  it.  It  was  well  remarked  by  one  of  the  dis- 
senting judges,  in  Scott  7).  Sanford,  19  How.  686,  in 
regard  to  the  African  race  : 

"The  Constitution  has  not  excluded  them,  and 
since  that  has  conferred  on  Congress  the  power  to  natu- 
ralize colored  aliens,  it  certainly  shows  color  is  not 
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a  necessary  qualification  for  citizenship  under  the  Con- 
stitution of  the  United  States." 

It  may  be  added  that  before  the  adoption  of  the 
Constitution,  the  States  possessed  the  power  of  making 
both  those  of  foreign  and  domestic  birth  citizens,  accor- 
ding to  their  discretion.  This  power,  as  to  the  former, 
they  surrendered.  They  did  not  as  to  the  latter,  and 
they  still  possess  it. 

' '  The  powers  not  delegated  to  the  United  States  by 
this  Constitution,  nor  prohibited  by  it  to  the  States,  are 
reserved  to  the  States  respectively,  or  to  the  people." 
Const  AmcTicPt  X. 

What  the  several  States  under  the  original  Constitu- 
tion only  could  have  done,  the  nation  has  done  by  the 
thirteenth  amendment.  An  occasion  for  the  exercise 
of  this  power  by  the  States  may  not,  perhaps  cannot^ 
hereafter  arise. 

2.  ''  The  citizens  of  each  State  shall  be  entitied  to  all 
the  privileges  and  immunities  of  citizens  in  the  several 
States."     Const  Art.  XIV.  §  2. 

This  provision  of  the  Constitution  applies  only  to 
citizens  going  from  one  State  to  another. 

"  It  is  obvious  that  if  the  citizens  of  each  State  were 
to  be  deemed  aliens  to  each  other,  they  could  not  take 
or  hold  real  estate,  or  other  privileges,  except  as  other 
aliens." 

"  The  intention  of  this  clause  was  to  confer  on  them, 
as  one  may  say,  a  general  citizenship,  and  to  commu- 
nicate all  the  privileges  and  immunities  which  the  citi- 
zens of  the  same  State  would  be  entitied  to  under  the 
same  circumstances."    2  Story  Const  §  187. 

Chancellor  Kent  says : 

'  *  If  citizens  remove  from  one  State  to  another,  they 
are  entitled  to  the  privileges  that  persons  of  the  same 
description  are  entitied  to  in  the  States  to  which  the 
removal  is  made,  and  to  none  other."  2  Kent  Com.  36. 

This  provision  does  not  bear  particularly  upon  the 
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question  before  us,  and  need  not  be  fartlier  consid- 
ered. 

3.  ^^The  United  States  shall  guarantee  to  eveiy 
State  in  this  Union  a  republican  form  of  government, 
and  shall  protect  each  of  them  against  invasion,  and  on 
appliclB^tion  of  the  legislature  or  of  the  executive  (when 
the  legislature  cannot  be  convened),  against  domestic 
violence."    Art  IV.  §  4. 

Mr.  Justice  Stobt,  adopting  the  language  of  the 
FedercMsty  says : 

"  That  but  for  this  power  a  successfol  faction  might 
erect  a  iyranny  on  the  rains  of  order  and  law,  while 
no  succor  could  be  constitutionally  afforded  by  the 
Union  to  the  friends  and  supporters  of  the  govern- 
ment". .  .  "  But  a  right  implies  a  remedy,  and  where 
else  could  the  remedy  be  deposited  than  where  it  is  de- 
posited by  the  Constitution  ?"   2  Story  Const  j  559,  560. 

This  topic  is  foreign  to  the  subject  before  us.  We 
shall  not  pursue  it  farther. 

Congress,  in  passing  the  act  under  consideration, 
did  not  proceed  upon  this  ground.  It  is  not  the  theory 
or  pnrpose  of  that  act  to  apply  the  appropriate  remedy 
for  such  a  state  of  things. 

The  constitutionality  of  the  act  cannot  be  sustained 
nnder  this  section. 

This  brings  us  to  the  examination  of  the  thirteenth 
amendment    It  is  as  follows : 

"Article  XIII.  Section  1.  Neither  slavery  nor  in- 
volutary  servitude,  except  as  a  punishment  for  crime, 
whereof  the  party  shall  have  been  duly  convicted,  shall 
exist  within  the  United  States  or  any  place  subject  to 
their  jurisdiction. 

"  Section  2.  Congress  shall  have  power  to  enforce 
this  article  by  appropriate  legislation," 

Before  the  adoption  of  this  amendment,  the  Consti- 
tation,  at  the  close  of  the  enumeration  of  the  powers  of 
Congress,  authorized  that  body — 
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^'  To  make  all  laws  which  shall  be  necessary  and 
proper  for  carrying  into  execution  the  foregoing 
powers,  and  all  other  powers  vested  by  this  Constitu- 
tion in  the  government  of  the  United  States,  or  any  de- 
partment or  officer  thereof 

In  McCullough  v.  Maryland,  4  Wheat.  421-423, 
Chief  Justice  Mabshall  used  the  phrase  "  appropri- 
ate" as  the  equivalent  and  exponent  of  "necessary 
and  proper^'  in  the  preceding  paragraph. 

He  said :  "  Let  the  end  be  legitimate,  let  it  be 
within  the  scope  of  the  Constitution,  and  all  the  means 
which  are  appropriate,  which  are  plainly  adapted  to 
the  end,  which  are  not  prohibited,  but  consistent  witii 
the  letter  and  spirit  of  the  Constitution,  are  constitu- 
tional." .  .  .  .  "To  use  one"  (a  bank)  "must 
be  within  the  discretion  of  Congress,  if  it  be  an  appro- 
priate mode  of  executing  the  powers  of  govern- 
ment." ....  "But  were  its  necessity  less  ap- 
parent" (the  bank  of  the  United  States),  "none  can 
deny  its  being  an  appropriate  measure ;  and  if  it  is, 
the  degree  of  its  necessity,  as  has  been  justty  observed, 
is  to  be  discussed  in  another  place." 

Pursuing  the  subject,  he  added : 

"When  the  law  is  not  prohibited,  and  is  really  cal- 
culated to  effect  any  of  the  objects  entrusted  to  the  gov- 
ernment, to  undertake  here  to  inquire  into  the  degree 
of  its  necessity,  would  be  to  pass  the  line  whicb  cir- 
cumscribes the  judicial  department,  and  to  tread  on 
legislative  ground.  This  court  disclaims  all  preten- 
sions to  such  a  power." 

Judge  Stoey  says : 

"In  the  practical  application  of  government,  then, 
the  public  functionaries  must  be  left  at  liberty  to  exer 
cise  the  i>owers  with  which  the  people,  by  the  Consti- 
tution and  laws,  have  entrusted  them.  They  must 
have  a  wide  discretion  as  to  the  choice  of  means  ;  and 
the  only  limitation  upon  the  discretion  would  seem  to 
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be  that  the  means  are  appropriate  to  the  end ;  and  this 
must  admit  of  considerable  latitude,  for  the  relation 
between  the  action  and  the  end,  as  has  been  justly  re- 
laarked,  is  not  always  so  direct  and  x>dl2)able  as  to 
strike  the  eye  of  every  observe.  If  the  end  be  legiti- 
mate, mid  within  the  scojie  of  the  Constitution,  all  the 
means  which  are  appropriate^  and  which  aire  plaiidy 
adapted  to  that  end,  and  which  are  not  prohibited, 
may  be  constitutionally  employed  to  carry  it  into  ef- 
fect"   im(/ryC(m8t  §432. 

These  passages  show  the  spirit  in  which  the  amend- 
ment is  to  be  interpreted,  and  develop  fully  the  princi- 
ci^es  to  be  applied.  Before  proceeding  further,  it 
would  be  well  to  pause  and  direct  our  attention  to 
what  has  been  deemed  appropriate  in  the  execution  of 
some  of  the  other  powers  confided  to  Congress  in  like 
general  terms. 

(1.)  "  The  power  to  lay  and  collect  taxes,  duties, 
and  imi>osts." 

This  includes  authority  to  build  custom  houses; 
to  employ  revenue  cutters;  to  appoint  the  neces- 
sary collectors  and  other  officers ;  to  take  bonds 
for  the  performance  of  their  duties ;  to  establish  the 
needful  bureaus  ;  to  prescribe  when,  how,  and  in  what 
the  taxes  and  duties  shall  be  paid ;  to  rent  or  bmld 
warehouses  for  temporary  storing  purposes  ;  to  define 
all  crimes  relating  to  the  subject  in  its  various  ramifica- 
tions, with  their  punishment ;  and  to  provide  for  their 
prosecution. 

(2.)  "To  regulate  commerce  with  foreign  nations, 
among  the  sev^al  States,  and  with  the  Indian  tribes." 

This  carries  with  it  the  power  to  build  and  maintain 

lighthouses,  piers,  and  breakwaters ;  to  employ  revenue 

cuttCTS ;  4»  cause  surveys  to  be  made  of  coasts,  rivers, 

and  harbors ;  to  appoint  all  necessary  officera,  at  home 

and  abroad ;  to  prescribe  their  duties,  fix  their  terms  of 

office  and  compensation  ;  and  to  define  and  punish  all 
4 
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crimes  relatmg  to  commerce  within  the  sphere  of  the 
Constitution.  United  States  v.  Coombs,  12  Fet  72; 
United  States  v.  HolUday,  8  Wall.  407. 

(3.)  ^^  To  establish  post-offices  and  post-roads." 

This  gives  authority  to  appoint  a  postmaster-gen- 
eral, and  local  postmasters  throughout  the  country ;  to 
define  their  duties  and  compensation ;  to  cause  the 
mails  to  be  carried  by  contract,  or  by  the  servants  of 
the  department,  to  all  parts  of  the  States  and  Territo- 
ries of  the  Union,  and  to  foreign  countries,  and  to  pun- 
ish crimes  relating  to  the  service,  includiog  obstructions 
to  those  engaged  in  transporting  the  mail  while  in  the 
performance  of  their  duty.  The  mail  penal  code  com- 
prises more  than  fifty  offenses.  All  of  them  rest  for 
their  necessary  constitutional  sanction  upon  this  power, 
thus  briefly  expressed. 

(4.)  "  To  raise  and  support  armies." 

This  includes  the  power  to  enlist  such  number  of 
men  for  such  periods  and  at  such  rates  of  comx)ensation 
as  may  be  deemed  proper ;  to  provide  all  the  necessary 
officers,  equipments,  and  supplies,  and  to  establish  a 
military  academy,  where  are  taught  military  and  such 
other  sciences  and  branches  of  knowledge  as  may  be 
deemed  expedient,  in  order  to  prepare  young  men  for 
the  military  service. 

(5.)  ^*  To  provide  and  maintain  a  navy." 

This  authorizes  the  government  to  buy  or  build  any 
number  of  steam  or  other  ships  of  war,  to  man,  arm, 
and  otherwise  prepare  them  for  war,  and  to  dispatch 
them  to  any  accessible  part  of  the  globe.  Under  this 
power  the  naval  academy  has  been  established.  United 
States  V.  Beavan,  3  Wheat.  890. 

These  are  but  a  small  part  of  the  powers  which  are 
incidental  and  appropriate  to  the  main  powers  ex- 
pressly granted.  It  is  Utopian  to  believe  that  without 
such  constructive  powers,  tiie  powers  expressed  can  be 
BO  executed  as  to  meet  the  intentions  of  the  framers 
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of  the  Constitation,  and  to  accomplisli  the  objects  for 

which  govemmente  are  instltated.    The  Constitution 

provides  expressly  for  the  exercise  of  such  powers  to 

the  fall  extent  that  may  be  ''necessary  and  proper.'^ 

No  other  limitation  is  imposed.    Without  this  pro- 

yision,  the  same  result  would  have  followed.    The 

means  of  execution  are  inherently  and  inseparably 

a  part  of  the  power  to  be  executed. 

The  Constitution  declares  that  ''the  senators  and 
representatives  before  mentioned,  and  the  members  of 
the  several  State  legislatures,  and  all  executive  and 
judicial  oflEicers,  both  of  the  United  States  and  of  the 
several  States,  shall  be  bound  by  oath  to  support  this 
Constitution.''  No  other  oath  is  required,  "yet  he 
would  be  charged  with  insanity  who  would  contend 
that  the  legislature  might  not  superadd  to  the  oath 
directed  by  the  Constitution  such  other  oath  of  office  as 
ite  wisdom  might  suggest."  McCulloch  v.  Maryland,  4 
Wheat.  416. 

The  Bank  of  the  United  States>  with  all  its  faculties, 
was  sustained  because  it  was  "convenient"  and 
"appropriate  "  for  the  government  in  the  management 
of  its  fiscal  affairs.    4  Wheat.  316. 

Perhaps  no  measures  of  the  national  government 
have  involved  more  doubt  of  their  constitutionality 
than  the  acquisition  of  Louisiana  and  the  embargo. 
Both  were  carried  through  Congress  by  those  who  had 
been  most  strenuous  for  a  strict  construction  of  the 
Constitution.  Mr.  Jefferson  thought  the  former  ultra 
vires,  and  advised  an  amendment  of  the  Constitution, 
but  expressed  a  willingness  to  acquiesce  if  his  friends 
should  entertain  a  different  opinion.  2  Story  Const.  160. 

The  second  Bank  of  the  United  States  was  a  measure 
of  the  same  class  of  thinkers.  The  acquisition  of 
Florida  involved  the  same  question  of  constitutional 
power  as  the  acquisition  of  Louisiana.    It  was  univer- 
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sally  acquiesced  in ;  and  the  constitutional  question 
was  not  raised. 

It  is  an  axiom  in  our  jurisprudence,  that  an  act  of 
Congress  is  not  to  be  pronounced  unconstitutional 
unless  the  defect  of  power  to  pass  it  is  so  clear  as  to 
admit  of  no  doubt.  Every  doubt  is  to  be  resolved  in 
favor  of  the  validity  of  the  law. 

'^  The  opposition  between  the  Constitution  and  the 
law  should  be  such,  that  the  judge  feels  a  clear  and 
strong  conviction  of  their  incompatibility  with  each 
other.''    Fletcher  t).  Peck,  6  Oraiuih^  138. 

"The  presumption,  indeed,  must  always  be  in  favor 
of  the  validity  of  laws,  if  the  contrary  is  not  clearly 
demonstrated."    Cooi)er  r>.  Telfair,  4  DaU.  18. 

"  A  remedial  power  in  the  Constitution  is  to  be  con- 
strued liberally."    Chisholm  t>.  Q-eorgia,  2  Ball,  476. 

^^  Perhaps  the  safest  rule  of  interpretation,  after  all, 
will  be  found  to  be  to  look  to  the  nature  and  objects 
of  the  particular  powers,  duties,  and  rights,  with  all 
lights  and  aids  of  contemporary  history;  and  to  give  to 
the  words  of  each  just  such  operation  and  force,  con- 
sistent with  their  legitimate  meaning,  as  may  fairly 
secure  and  attain  the  ends  proposed."  Prigg  v.  Com- 
monwealth of  Pennsylvania,  16  Pet  60. 

Since  the  organization  of  the  supreme  court,  but 
three  acts  of  Congress  have  been  pronounced  by  that 
body  void  for  unconstitutionality.  Marbury  t).  Madi- 
son, 1  Oranch^  187 ;  Scott  ^?,  Sanford,  19  How.  893 ; 
JSfcp.  Garland,  4  Wall.  334. 

The  present  eflfect  of  the  amendment  was  to  abolish 
slavery  wherever  it  existed  within  the  jurisdiction 
of  the  United  States.  In  the  future  it  throws  its  pro- 
tection over  every  one,  of  every  race,  color,  and  condi- 
tion within  that  jurisdiction,  and  guards  them  against 
the  recurrence  of  the  evil.  The  Constitution,  thus 
amended,  consecrates  the  entire  territory  of  the  repub- 
lic to  freedom,  as  well  as  to  free  institutions.    The 
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amendment  will  Gontmne  to  jpeitoTm  its  ftinction 
thronghout  the  expanding  domain  of  the  nation,  with- 
out limit  of  time  or  Bi>ace.  Present  possessions  and 
ftitare  acquisitions  will  be  alike  within  the  sphere  of  its 
operation. 

Without  any  other  provision  than  the  first  section 
of  the  amendment)  Congress  would  have  had  authority 
to  give  full  effect  to  the  abolition  of  slaveiy  thereby 
decreed.  It  would  have  been  competent  to  put  in 
lequisition  the  executive  and  judicial,  as  well  as  the 
legislative  power,  with  all  the  energy  needfal  for  that 
purpose.  The  second  section  of  the  amendment  was 
added  out  of  abundant  caution.  It  authorizes  Con- 
gress to  select,  from  time  to  time,  the  means  that  might 
be  deemed  appropriate  to  the  end.  It  employs  a 
phrase  which  had  been  enlightened  by  well-considered 
judicial  application.  Any  exercise  of  legislative 
power  within  its  limits  involves  a  legislative,  and  not 
a  judicial  question.  It  is  only  when  the  authority 
given  has  been  clearly  exceeded,  that  the  judicial 
power  can  be  invoked.  Its  ofiBlce,  then,  is  to  repress 
and  annul  the  excess ;  beyond  that  it  is  powerless. 

We  will  now  proceed  to  consider  the  state  of  things 
which  existed  before  and  at  the  time  the  amendment 
was  adopted,  the  mischiefs  complained  of  or  appre- 
hended, and  the  remedy  intended  to  be  provided  for 
existing  and  anticipated  evils. 

When  the  late  civil  war  broke  out,  slavery  of  the 
African  race  subsisted  in  fifteen  States  of  the  Union. 
The  legal  code  relating  to  persons  in  that  condition 
was  everywhere  harsh  and  severe.  An  eminent  writer 
said  :  "  They  cannot  take  property  by  descent  or  pur- 
chase ;  and  all  they  find  and  all  they  own  belongs  to 
their  master.  They  cannot  make  contracts,  and  they 
are  deprived  of  civil  rights.  They  are  assets  for  the 
payment  of  debts,  and  cannot  be  emancipated  by  will 
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or  otherwise  to  the  prejudice  of  creditors."  2  Kent 
Com.  281,  282. 

in  a  note,  it  is  added  : 

"  In  Q-eorgia,  by  an  act  of  1829,  no  i)er8on  is  per- 
mitted to  teach  a  slave,  a  negro,  or  a  free  person  of 
color  to  read  or  write.  So  in  Virginia,  hj  a  statute  of 
1830,  meetings  of  free  negroes  to  learn  reading  or 
writing  are  unlawful,  and  subject  them  to  corporal 
punishment ;  and  it  is  unlawful  for  white  persons  to 
assemble  with  free  negroes  or  slaves  to  teach  them  to 
read  or  write.  The  prohibitory  act  of  the  legislature 
of  Alabama,  passed  at  the  session  of  1831-2,  relative  to 
the  instruction  to  be  given  to  the  slaves  or  free  colored 
I)opulation,  or  exhortation,  or  preaching  to  them,  or 
any  mischievous  influence  attempted  to  be  exerted 
over  them,  is  sufficiently  penal.  Laws  of  similar  im- 
port are  presumed  to  exist  in  the  other  slaveholdlng 
States,  but  in  Louisiana  the  law  on  the  subject  is 
armed  with  ten-fold  severity.  It  not  only  forbids  any 
person  teaching  slaves  to  read  or  write,  but  it  declares 
that  any  person  using  language  in  any  public  dis- 
course from  the  bar,  bench,  stage,  or  pulpit,  or  any 
other  place,  or  in  any  private  conversation,  or  making 
use  of  any  sign  or  actions  having  a  tendency  to  pro- 
duce discontent  among  the  free  colored  population  or 
insubordination  among  the  slaves,  ot  who  shall  be 
knowingly  instrumental  in  bringing  into  the  State  any 
paper,  book,  or  pamphlet  having  a  like  tendency, 
shall,  on  conviction,  be  punishable  with  imprisonment 
or  death,  at  the  discretion  of  the  court." 

Slaves  were  imperfectly,  if  at  all,  protected  from  the 
grossest  outrages  by  the  whites.  Justice  was  not  for 
them.  The  charities  and  rights  of  the  domestic  rela- 
tions had  no  legal  existence  among  them.  The  shadow 
of  the  evil  feU  upon  the  free  blacks.  They  had  but 
few  civil  and  no  political  rights  in  the  slave  States. 
Many  of  the  badges  of  the  bondman's  degradation 
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were  fastened  upon  them.  Their  condition,  like  his, 
though  not  so  bad,  was  helpless  and  hoi>eless.  This  is 
borne  out  by  the  passages  we  have  given  from  KenPs 
C(ym/rn€7Uarie8.  Further  research  would  darken  the 
picture.  The  States  had  always  claimed  and  exercised 
the  exclusiye  right  to  fix  the  stains  of  all  persons  living 
within  their  jurisdiction. 

On  January  1,  1863,  President  Lincoln  issued  his 
proclamation  of  emancipation.  Missouri  and  Mary- 
land abolished  slavery  by  their  own  voluntary  action. 
Throughout  the  war  the  African  race  had  evinced 
entire  sympathy  with  the  Union  cause.  At  the  close 
of  the  rebellion  two  hundred  thousand  had  become 
soldiers  in  the  Union  armies.  The  race  had  strong 
claims  upon  the  justice  and  generosity  of  the  nation. 
Weighty  considerations  of  policy,  humanity,  and 
right  were  superadded.  Slavery,  in  fact,  still  sub- 
sisted in  thirteen  States.  Its  simple  abolition,  leaving 
these  laws  and  this  exclusive  power  of  the  States 
over  the  emancipated  in  force,  would  have  been  a 
phantom  of  delusion.  The  hostility  of  the  dominant 
class  would  have  been  animated  with  new  ardor. 
Legislative  oppression  would  have  been  increased  in 
severity.  Under  the  guise  of  police  and  other  regula- 
tions davery  would  have  been  in  effect  restored,  per- 
haps in  a  worse  form,  and  the  gift  of  freedom  would 
have  been  a  curse  instead  of  a  blessing  to  those  in- 
tended to  be  benefited.  They  would  have  had  no 
longer  the  protection  which  the  instinct  of  property 
leads  its  possessor  to  give  in  whatever  form  the  prop- 
erty may  exist.  It  was  to  guard  against  such  evils 
that  the  second  section  of  the  amendment  was  framed. 
It  was  intended  to  give  expressly  to  Congress  the 
requisite  authority,  and  to  leave  no  room  for  doubt  or 
cavil  upon  the  subject.  The  results  have  shown  the 
wisdom  of  this  forecast.  Almost  simultaneously  with 
the  adoption  of  the  amendment  this  course  of  legisla- 
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tive  oppression  was  begun.  Hence,  doubtless,  the 
passage  of  the  act  under  consideration.  In  the  pre- 
sence of  these  facts,  who  will  say  it  is  not  an  "  appro- 
priate^^ means  of  carrying  out  tiie  object  of  the  first 
section  of  the  amendment,  and  a  necessary  and  proper 
execution  of  the  power  conferred  by  the  second  1  Blot 
out  this  act  and  deny  the  constitutional  power  to  pass 
it,  and  the  worst  effects  of  slavery  might  speedily  fol- 
low. It  would  be  a  virtual  abrogation  of  the  amend- 
ment. 

It  would  be  a  remarkable  anomaly  if  the  national 
government,  without  this  amendment,  could  confer 
citizenship  on  aliens  of  every  race  or  color,  and  citizen- 
ship, with  civil  and  political  rights,  on  the  "  inhabit- 
ants" of  Louisiana  and  Florida,  without  reference  to 
race  or  color,  and  can  not,  with  the  help  of  the  amend- 
ment^ confer  on  those  of  the  African  race,  who  have 
been  bom  and  always  lived  within  the  United  States, 
aU  that  this  law  seeks  to  give  them. 

It  was  passed  by  the  Congress  succeeding  the  one 
which  proposed  the  amendment.  Many  of  the  mem- 
bers of  both  houses  were  the  same. 

This  fact  is  not  without  weight  and  significance. 
McCulloch  V.  Maryland,  4  Wheat.  401. 
[^\  The  amendment  reversed  and  annulled  the  original 

policy  of  the  Constitution,  which  left  it  to  each  State  to 
decide  exclusively  for  itself  whether  slavery  should  or 
should  not  exist  as  a  local  institution,  and  what  disa- 
bilities should  attach  to  those  of  the  servile  race  within 
its  limits.  The  whites  needed  no  relief  or  protection, 
and  they  are  practically  unaffected  by  the  amendment 
The  emancipation  which  it  wrought  was  an  act  of  great 
national  grace,  and  was  doubtless  intended  to  reach 
further  in  its  effects  as  to  every  one  within  its  scope, 
than  the  consequences  of  a  manumission  by  a  private 
individual. 
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We  entertain  no  doubt  of  the  constitationality  of 
the  act  in  all  its  provisions. 

It  gives  only  certain  civil  rights.  Whether  it  was 
competent  for  Congress  to  confer  political  rights  also, 
inyolves  a  different  inquiry.  We  have  not  found  it 
necessary  to  consider  the  subject 

We  are  not  unmindfol  of  the  opinion  of  the  court 
of  appeals  of  Kentucky,  in  the  case  of  Brown  «.  Com- 
monwealth. With  all  our  respect  for  the  eminent  tri- 
bunal from  which  it  proceeded,  we  have  found  our- 
Belves  unable  to  concur  in  its  conclusions.  The  consti* 
tationality  of  the  act  is  sustained  by  the  supreme  court 
of  Indiana,  and  the  chief  justice  of  the  court  of  ap- 
peals of  Maryland,  in  able  and  well-considered  opin- 
ions.   Smith  V.  Moody,  26  Ind.  299  \ReA.  H.  Somers. 

We  are  happy  to  know  that  if  we  have  erred  the 
supreme  court  of  the  United  States  can  revise  our  judg- 
ment and  correct  our  error* 

The  motion  is  overruled,  and  judgment  will  be  en- 
tered upon  the  verdict. 

Motion  overruled. 


< 
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SHORTRIDGE  v.  MACON. 

Circuit  Courts  Fourth  Circuit;   District  of  North 

Carolina^  June  2!,  1867. 

Payment. — Seqtjestratiok  Acts. 

The  fact  that,  during  the  ciyil  war  of  1861-65,  a  citizen  of  one  of  the 
Belf*«tyled  Confederate  States,  being  indebted  to  a  citizen  of  a  loyal 
State,  was  compelled  to  pay,  and  did  pay  the  amount  of  the  demand 
into  the  treasury  of  the  Confederate  State,  under  a  statute  of  that 
State  for  the  sequestration  of  estates  of  alien  enemies,  forms  no 
defense  to  an  action  brought  by  the  creditor,  in  a  court  of  the  United 
States,  since  the  war  was  terminated,  to  recover  the  demand. 

The  acts  of  citizens  of  the  Confederate  States,  before  and  during  the 
civil  war,  setting  aside  the  previous  State  governments,  uniting  in 
the  confederation,  and  making  war  upon  the  United  States,  were 
never  operative  to  accomplish  a  separation  of  such  States  fpom  the 
Union ;  nor  can  they  discharge  a  citizen  of  one  of  those  States  from 
any  duty,  or  relieve  him  from  any  responsibility. 

The  levying  war  against  the  United  States,  committed  by  the  citiaseos 
of  the  Confederate  States,  was  treason  against  the  United  State& 
Neither  the  pretended  acts  of  secession,  nor  the  magnitude  or  formi- 
dable character  of  the  war,  could  modify  the  offense,  or  constitute  a 
Confederate  State  government  de  facto^  so  as  to  create  civil  rights 
which  could  outlast  the  war. 

Chase,  Ch.  J. — ^This  is  an  action  for  the  recovery 
of  the  amonnt  of  a  promissory  note,  with  interest 
There  is  no  question  of  the  liability  of  the  defendant  to 
the  demand  of  the  plaintiffs,  unless  he  is  excused  by 
coerced  payment  of  the  note  sued  upon  under  an  act 
of  the  self-styled  Confederate  Congress,  passed  August 
30,  1861,  entitled  "  An  Act  for  the  sequestration  of  the 
estates  of  alien  enemies,"  and  an  amendatory  act  passed 
February  15, 1862. 

It  is  admitted  that  the  plaintiffs  were  citizens  of 
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Pennsylvania ;  that  the  defendant  was  a  citizen  of 
North  Carolina ;  that  the  note  sued  upon  was  made  by 
the  defendant  to  the  plaintiffs  ;  and  liat  the  defendant 
was  compelled  by  proceedings  instituted  in  the  courts 
of  the  so-called  Confederate  States  to  pay  the  amount 
due  upon  it  to  the  receiver  appointed  under  the  seques- 
tration acts. 

Upon  these  &cts  it  is  insisted  that  the  defendant  is 
discharged  from  his  liability  to  the  plaintiffs.  It  is 
claimed  that,  while  it  existed,  the  Confederate  govern- 
ment was  a  de  fdcto  government ;  that  the  citizens  of 
the  States  which  did  not  recognize  its  authority  were 
aliens,  and,  in  time  of  war,  alien  enemies  ;  that,  conse- 
quently, the  acts  of  sequestration  were  vaMd  acts  ;  and, 
therefore,  that  payment  to  a  Confederate  agent,  of  debts 
due  to  such  citizens,  if  compelled  by  proceedings  under 
those  acts,  relieved  the  debtors  from  all  obligations  to 
the  original  creditors. 

To  maintain  these  propositions  the  counsel  for  the 
defendant  rely  upon  the  decisions  of  the  supreme  court 
of  the  United  States  to  the  effect  that  the  late  rebellion 
was  a  civil  war,  in  the  prosecution  of  which  belligerent 
rights  were  exercised  by  the  national  gov-emment  and 
accorded  to  the  armed  forces  of  the  rebel  confederacy  ; 
and  wpon  the  decisions  of  the  State  courts  during  and 
after  lie  close  of  the  American  war  for  independence, 
which  affirmed  the  validity  of  confiscations  and  seques- 
trations decreed  against  the  property  of  non-resident 
British  subjects  and  the  inhabitants  of  colonies  or 
States  hostile  to  the  United  Colonies  or  United  States. 

But  these  decisions  do  not,  in  our  judgment,  sus- 
tain the  proJ>ositions  in  support  of  which  they  are 
cited. 

■ 

There  is  no  doubt  that  the  State  of  North  Carolina, 
by  the  acts  of  the  convention  of  May,  1861 ;  by  the  pre- 
vious acts  of  the  governor  of  the  State ;  by  subsequent 
acts  of  all  the  departments  of  the  State  government, 
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and  bj  the  acts  of  the  people  at  the  elections  held  after 
May,  1861,  set  aside  her  State  goyemment  and  constibta- 
tion,  connected,  under  the  national  constitution,  with 
the  government  of  the  United  States,  and  established  a 
constitution  and  government  connected  with  another 
pretended  government  set  up  in  hostility  to  the  United 
States,  and  entered  upon  a  course  of  active  warfare 
against  the  national  government.  Nor  is  there  any 
doubt  that,  by  these  acts,  the  practical  relations  of 
North  Carolina  to  the  Union  were  6usi)ended,  and  very 
serious  liabilities  incurred  by  those  who  were  engaged 
in  them. 

But  these  acts  did  not  effect,  even  for  a  moment,  the 
separation  of  North  Carolina  from  the  Union,  any  more 
than  the  acts  of  an  individual  who  commits  grave 
offenses  against  the  State  by  resisting  its  officers  and 
defying  its  authority  can  separate  him  from  the  State. 
Such  acts  may  subject  the  offends  even  to  outlawry, 
but  can  discharge  him  from  no  duty  nor  relieve  hhn 
from  any  responsibility. 

The  national  constitution  declares  that  ^^  Treason 
against  the  United  States  shaU  consist  only  in  levying 
war  against  them  or  in  adhering  to  their  enemies,  giv- 
>^^  ing  them  aid  and  comfort" 

A,  The  word  "only"  was  used  to  exclude  from  the 

^  criminal  jurisprudence  of  the  new  republic  the  odious 

doctrines  of  constructive  treason.  Its  use,  however, 
while  limiting  the  definition  to  plain  overt  acts,  brings 
these  acts  into  conspicuous  relief  as  being  always  and 
in  essence  treasonable. 

War,  therefore,  levied  against  the  United  States  by 
citizens  of  the  republic,  under  the  pretended  authority 
of  the  new  State  government  of  North  Carolina,  or  the 
new  central  government  which  assumed  the  titie  of  the 
"Confederate  States,"  was  treason  against  the  United 
States. 

It  has  been  supposed,  and  by  some  strenuously 
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maintained,  tiiat  the  North  Carolina  ordinance  of  1861, 
which  purported  to  repeal  the  North  Carolina  ordi- 
nance of  1789  by  which  the  Constitntion  of  the  United 
States  was  ratified,  and  to  repeal  also  all  subsequent 
acts  by  which  the  assent  of  North  Carolina  was  given 
to  amendm^its  of  the  Constitution,  did,  in  fact,  repeal 
that  ordinance  and  those  acts,  and  thereby  absolved 
the  people  of  the  State  from  all  obligation  as  citizens  of 
the  United  States,  and  made  it  impossible  to  commit 
treason  by  levying  war  against  the  national  govern- 
ment 

No  elaborate  discussion  of  the  theoretical  question 
thus  presented  seems  now  to  be  necessary.  That  ques- 
tion, as  a  practical  one,  is  at  rest,  and  is  not  likely  to 
be  revived.  It  is  enough  to  say  here,  that,  in  our 
jndgment,  the  answer  which  it  has  received  from  events 
is  that  which  the  soundest  construction  of  the  Constitu- 
tion warrants  and  reouires. 

Nor  can  we  agrTwith  Bome  persons,  distinguished 
by  abilities  and  virtues,  who  insist  that  when  rebellion 
attains  the  proportions  and  assumes  the  character  of 
civil  war,  it  is  purged  of  its  treasonable  character,  and 
can  only  be  punished  by  the  defeat  of  its  armies,  the 
disappointment  of  its  hopes,  and  the  calamities  inci- 
dent to  unsuccessful  war. 

Courts  have  no  policy.    They  can  only  declare  tl^ 
law. 

On  what  sound  principle,  then,  can  we  say  judi- 
cially that  the  levying  of  war  ceases  to  be  treason  when 
the  war  becomes  formidable  ?  That,  though  war  levied 
by  ten  men  or  ten  htmdred  men  is  certainly  treason,  it 
is  no  longer  such  when  levied  by  ten  thousand  or  ten 
hundred  thousand  ?  That  the  armed  attempts  of  a  few, 
attended  by  no  serious  danger  to  the  Union,  and  sup- 
pressed by  slight  exertions  of  the  public  force,  come 
unquestionably  within  the  constitutional  definition  ;  but 
attempts  by  a  vast  combination,   controlling  several 
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States,  putting  great  armies  in  the  field,  menacing 
with  imminent  peril  the  very  life  of  the  republic,  and 
demanding  immense  efibrts  and  immense  expenditure 
of  treasure  and  blood  for  their  defeat  and  suppression, 
swell  beyond  the  boundaries  of  the  definition,  and  be- 
come innocent  in  the  proportion  of  their  enormity  ? 

But  it  is  said  that  this  is  the  doctrine  of  the  supreme 
court.    We  think  otherwise. 

In  modem  times  it  is  the  usual  practice  of  civilized 
governments,  attacked  by  organized  and  formidable  re- 
bellion, to  exercise  and  concede  belligerent  rights. 
Instead  of  punishing  rebels,  when  made  prisoners  in 
war,  as  criminals,  they  agree  on  cartels  for  exchange, 
and  make  other  mutually  beneficial  arrangements ;  and 
instead  of  insisting  upon  offensive  terms  and  designa- 
tions in  intercourse  with  the  civil  or  military  chiefs, 
treat  them,  as  far  as  possible  without  surrender  of  es- 
sential principles,  like  foreign  foes  engaged  in  regular 
warfare. 

But  these  concessions  are  made  by  the  legislative 
and  executive  departments  of  government  in  the  exer- 
cise of  political  discretion,  and  in  the  interest  of  hu- 
manity, to  mitigate  vindictive  passions  inflamed  by 
civil  conflicts,  and  prevent  the  frightful  evils  of  mutual 
reprisals  and  retaliations.  They  establish  no  rights, 
VJ  ^cept  during  the  war. 

f^  It  is  true  that  when  war  ceases,  and  the  authority 

of  the  regular  government  is  fully  re-established,  the 
penalties  of  violated  law  are  seldom  inflicted  upon  the 
many. 

Wise  governments  never  forget  that  the  criminality 
of  individuals  is  not  always  or  often  equal  to  that  of  the 
acts  committed  by  the  organization  with  which  they  are 
connected.  Many  are  carried  into  rebellion  by  sincere 
though  mistaken  convictions,  or  hurried  along  by  ex- 
citements due  to  social  and  State  sympathies,  and  even 
by  the  compulsion  of  a  public  opinion  not  their  own. 
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When  the  staife  of  arms  is  over,  guch  govemmentSy 
therefore,  exeicismg  still  their  political  discretion, 
address  themselves  mainly  to  the  work  of  conciliation 
and  restoration,  and  exert  the  prerogative  of  mercy 
lather  than  that  of  justice.  Complete  remission  is 
nsoally  extended  to  large  classes  by  amnesty,  or  other 
exercise  of  l^islative  or  executive  authority  ;  and  indi- 
viduals not  included  in  these  classes,  excepting  some- 
times a  few  of  the  greatest  offenders,  are  absolved  by 
pardon,  either  absolutely  or  upon  conditions  prescribed 
by  the  government. 

These  principles,  common  to  all  civilized  nations, 
are  those  which  regulated  the  action  of  the  government 
of  the  United  States  during  the  war  of  the  rebellion, 
and  have  regulated  its  action  since  rebellion  laid  down 
its  arms. 

In  some  respects  the  forbearance  and  liberality  of 
the  nation  have  exceeded  all  example.  While  hostil- 
ities were  yet  flagrant,  one  act  of  Congress  practically 
abolished  the  death  penalty  for  treason  subsequently 
conmiitted,  and  another  provided  a  mode  in  which  citi- 
zens of  rebel  States  maintaining  a  loyal  adhesion  to  the 
Union  could  recover,  after  the  war,  the  value  of  their 
captured  or  abandoned  property. 

The  national  government  has  steadily  sought  to  £ei- 
cilitate  restoration  with  adequate  guarantees  of  union, 
order,  and  equal  rights. 

On  no  occasion,  however,  and  by  no  act  have  the 
United  States  ever  renounced  their  constitutional  juris- 
diction over  the  whole  territory,  or  over  aU  the  citizens 
of  the  republic,  or  conceded  to  citizens  in  arms  against 
their  country  the  character  of  alien  enemies,  or  to  their 
pretended  government  the  character,  generally,  of  a 
de  facto  government. 

In  the  prize  cases  the  supreme  court  simply  asserted 
the  right  of  the  United  States  to  treat  the  insurgents  as 
belligerents,  and  to  claim  from  foreign  nations  the  per- 
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formance  of  neutTal  dutiBs  under  the  penalties  known 
to  international  law.  The  decision  recognized,  also, 
the  fact  of  the  exercise  and  concessicHi  of  belligerent 
rights,  and  affirmed,  as  a  necessary  consequence,  the 
proposition  that  during  the  war  all  the  inhat»tante  of 
the  country  controlled  by  the  rebellion  and  all  the  in- 
habitants of  the  country  loyal  to  the  Union  were 
enemies  reciprocally  each  of  the  other.  But  Uiere  is 
nothing  in  that  opinion  which  gives  countenance  to  the 
doctrine  which  counsel  endeavor  to  deduce  firom  it: 
that  the  insurgent  States,  by  the  act  of  rebellion  and 
by  levying  war  against  the  nation,  became  foreign 
States,  and  their  inhabitants  alien  enemies. 

This  proposition  being  denied,  it  must  result  that  in 
compelling  debtors  to  pay  to  receivers,  for  the  support 
of  the  rebellion,  debts  due  to  any  citizen  of  the  United 
States,  the  insurgent  authorities  committed  illegal  vio- 
lence, by  which  no  obligation  of  debtors  to  creditors 
could  be  cancelled,  or,  in  any  respect,  affected. 

Nor  can  the  defense  in  this  case  derive  more  sup- 
port from  the  decisions  affirming  the  validity  of  confis- 
cations during  the  war  for  American  independence. 

That  war  began,  doubtless,  like  the  recent  civil  war, 
in  rebellion.  Had  it  terminated  unsuccessfully,  and 
had  English  tribunals  subsequently  affirmed  the  valid- 
ity of  colonial  confiscation  and  sequestration  of  British 
property,  and  of  debts  due  to  British  subjects,  those 
decisions  would  be  in  point.  No  student  of  interna- 
tional law  or  of  history  needs  to  be  informed  how  im- 
possible it  is  that  such  decisions  could  have  been  made. 

Had  the  recent  rebellion  proved  successful,  and  had 
the  validity  of  the  confiscations  and  sequestrations 
actually  enforced  by  the  insurgent  authorities  been 
afterwards  questioned  in  Confederate  courts,  it  is  not 
improbable  that  the  decisions  of  the  State  courts  made 
during  and  after  the  revolutionary  war  might  have 
been  cited  with  approval. 
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But  it  hardly  needs  remark  that  those  decisions 
were  made  nnder  widely  different  circnmstances  from 
those  which  now  exist. 

They  were  made  by  the  courts  of  States  which  had 
succeeded  in  their  attempt  to  sever  their  colonial  con- 
nection with  Great  Britain,  and  sanctioned  acts  which 
depended  for  their  validity  wholly  upon  that  success, 
and  can  have  no  application  to  acts  of  a  rebel  govern- 
ment seeking  the  severance  of  constitutional  relations 
of  States  to  the  Union,  but  defeated  in  the  attempt^  and 
itself  broken  up  and  destroyed. 

Those  who  engage  in  rebellion  must  expect  the  con- 
sequences. If  they  succeed,  rebellion  becomes  revolu- 
tion, and  the  new  government  will  justify  its  founders. 
If  they  fail,  all  their  acts  hostile  to  the  rightfol  govern- 
ment are  violations  of  law,  and  originate  no  rights 
which  can  be  recognized  by  the  courts  of  the  nation 
whose  authority  and  existence  have  been  alike  assailed. 

We  hold,  therefore,  that  compulsory  payment 
tinder  the  sequestration  acts  to  the  rebel  receiver,  of  the 
debt  due  to  the  plaintiffs  from  the  defendant,  was  no 
discharge. 

It  is  claimed,  however,  that  whatever  may  be  the 
right  of  the  plaintiffs  to  recover  the  principal  debt  from 
the  defendant^  they  cannot  recover  interest  for  the 
time  during  which  war  prevented  all  communication 
between  the  States  in  which  they  respectively  resided. 

We  cannot  think  so.  Interest  is  the  lawfol  fruit 
of  principal.  There  are,  indeed,  some  authorities  to 
the  point  that  the  interest  which  accrued  during  war 
between  independent  nations  cannot  be  afterwards 
recovered,  though  the  debt,  with  other  interest^  may 
be.  But  this  rule»  in  our  judgment,  is  applicable  only 
to  such  wars.  Nor  do  we  perceive  any  thing  in  the 
act  of  July  13,  1861,  which  suspended  for  a  time  all 
intercourse  between  the  loyal  and  insurgent  portions 
of  the  country,  that  warrants  its  application  to  the  case 
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before  us.*  Legal  rights  could  neither  be  originated 
nor  defeated  by  the  action  of  the  central  authorities  of 
the  late  rebellion. 

The  plaintiff  must  have  judgment  for  the  principal 
and  interest  of  his  debt  without  deduction. 
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District  Court;  District  qf  Oregon,  July  T.j  1867. 

Abkest. — ^State  Laws  on  Impeisonment. 

A  statute  providing  in  general  terms  that  an  order  of  arrest  may  be 
issued  whenever  certain  facts  appear  by  affidavit  is  satisfied  if  the 
reqtdsite  fBLCta  appear  by  a  fully  verified  complaint,  and  this  com* 
plaint  is  laid  before  the  court  on  applying  for  the  order  of  arrest 

The  extent  to  which  State  laws  abolishing  or  restricting  imprisonment 
for  debt,  are  adopted  for  the  guidance  of  the  United  States  courts, 
explained. 

It  seems,  that  a  State  law  forbidding  <*  imprisonment  for  debt,  except 
in  cases  of  fraud,'*  should  be  construed  as  meaning  to  prohibit  im- 
prisonment for  debt  aniring  upon  eantraet,  except  in  cases  of  fraud ; 
and  should  not  be  deemed  to  extend  to  imprisonment  upon  a  judg- 
ment for  a  statute  penalty. 

The  obligation  of  one  who  has  manufactured  or  sold  goods  in  violation 
of  a  revenue  law  requiring  him  to  pay  a  duty  thereon,  to  pay  a  pen- 
alty imposed  by  the  law  for  such  violation,  is  a  case  of  fraud,  and 
within  the  exception  in  a  State  law  prohibiting  imprisonment  for 
debt,  except  in  cases  of  fraud.  This  penalty  is  incurred  by  acts 
which  constitute  a  fraud  upon  the  United  States 

Motion  to  vacate  an  order  of  arrest. 

*  In  the  case  of  Bigler  «.  Waller,  decided  at  the  May  term,  1870,  of 
the  circuit  court  of  the  United  States  for  the  district  of  Virginia,  the 
Chibf  Justice  held  that,  under  the  special  circumstances  of  that  case, 
interest  was  suspended  during  the  civil  war;  and  intimated  a  doubt  as 
to  the  correctness  of  the  above  ruling. 
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This  was  an  action  bronght  in  the  name  of  the  gov- 
emment  to  recover  from  the  defendant  the  penalties 
imposed  by  the  internal  revenue  laws  for  the  manofiic- 
tare  and  sale  of  matches  without  affixing  the  proper 
stamps. 

Deaby,  J.  —  This  action  was  commenced  by 
filing  a  complaint)  May  23,  1867 ;  and  on  the  same  day 
an  order  for  the  arrest  of  defendant  was  allowed  at 
chambers  On  May  27,  1867,  the  defendant  was  ar- 
rested, and  gave  bail  in  the  sum  of  eight  hundred  dol- 
lars. On  July  10  following,  defendant's  counsel  filed 
a  motion  to  vacate  the  order  allowing  the  arrest  This 
motion  was  made  and  argued  as  the  cause  was  called 
for  trial ;  and  the  trial  proceeded  while  the  decision  of 
the  motion  was  reserved  for  further  consideration.  On 
the  trial  a  verdict  was  given  for  the  plaintiffs  for  eight 
hundred  dollars. 

Tl^  grounds  urged  in  support  of  the  motion  are : 

1.  That  the  order  was  improperly  made. 

2.  That  the  affidavit  was  insufficient. 

3.  That  there  is  no  undertaking  for  the  writ. 

The  complaint  is  verified  by  the  oath  of  the  in- 
former, S.  P.  Beed ;  and  charges  that  defendant^  on 
April  22,  1867,  did  manufacture  and  sell  eight  pack- 
ages of  friction  matches,  without  stamping  the  same, 
or  either  of  them,  as  required  by  the  statutes  of  the 
United  States  ;  and  also  that  on  May  1,  1867,  he  did  in 
like  manner  manufacture  and  seU  eight  other  packages 
of  friction  matches.  At  the  time  of  allowing  the  order 
of  arrest,  there  was  also  filed  the  separate  affidavit  of 
the  informer,  containing  substantially  the  same  facts  as 
the  complaint,  except  that  the  articles  therein  alleged 
to  have  been  manufactured  and  sold  were  described 
simply  as  "matches,"  without  being  designated  as 
either  "lucifer"  or  "friction"  matches. 

Section  9  of  the  Internal  Revenue  Act  of  July  13, 
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1866,  requires  that  "lucifer"  or  ^* friction"  matches 
shall  be  stamped  as  prescribed  in  schedule  C,  and  im- 
poses a  penalty  of  fifty  dollars  for  every  omission  to 
affix  such  stamp. 

Counsel  for  defendant  maintains  that  this  affidavit 
is  insufficient  to  authorize  the  order  of  arrest^  because 
it  does  not  specifically  allege  that  the  matches  manu- 
factured and  sold  by  the  defendant  without  stamps 
were  either  "lucifer"  or  "friction"  matches.  The 
only  kind  of  matches  subject  to  stamp  duty  under  the 
Internal  Revenue  Act^  are  by  that  act  designated  or 
called  "lucifer"  or  "friction"  matches.  Whether 
there  are  any  other  kinds  of  matches  known  to  the  arts 
or  commerce  which  are  not  subject  to  such  duly,  is  a 
question  of  fact,  of  which  I  cannot  take  cognizance. 

Ought  I,  in  the  absence  of  proof,  pro  or  otw,  to  pre- 
sume that  there  are  other  kinds  of  matches,  not  subject 
to  duty,  and  that,  therefore,  the  act  stated  in  the  affida- 
vit may  or  may  not  be  a  cause  of  arrest  \  I  think  not ; 
but  admitting,  for  the  purpose  of  argument^  that  the 
affidavit  is  insufficient  for  want  of  certainty  in  this  par- 
ticular, the  defect  cannot  afiect  this  motion. 

Where  the  cause  of  action  and  the  ground  of  arrest 
are  identical,  and  are  sufficiently  set  forth  in  the  com- 
plaint,  there  is  no  necessity  for  an  additional  or  sepa- 
rate affidavit,  to  authorize  an  order  for  an  arrest.  In 
this  case  the  cause  of  action  and  arrest  are  identical, 
and  the  statement  of  the  facts  in  the  complaint  is  suf- 
ficient for  either  purpose.  The  order  allowing  the  ar- 
rest of  the  defendant  may  be  made  when  it  appears  by 
affidavit  that  a  sufficient  cause  of  action  and  arrest  ex- 
ists. Oen.  Law8^  165.  Upon  the  same  principle  an 
execution  is  allowed  against  the  body,  without  affi- 
davit or  other  proof  than  the  record,  when  it  appears 
from  the  record  that  the  cause  of  action  on  account  of 
which  the  judgment  was  given  was  also  a  cause  of  ar- 
rest.    Qen.  Laws^  210.    The  statute  only  requires  that 
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the  &ct6  necessary  to  authorize  the  order  of  arrest 
shall  appear  by  affldatit.  If  the  complaint  shows* a 
cause  of  action  and  no  more, — as,  that  the  defendant  is 
indebted  to  the  plaintiff  for  money  loaned, — ^then  it 
would  be  necessary  to  show  by  affidavit^  in  addition  to 
the  complaint,  that  a  cause  of  arrest  also  exists, — ^as,  ^ 
that  the  defendant  obtained  the  loan  by  fraud. 

The  statute  should  not  be  so  construed  as  to  require 
the  plaintiff  to  do  a  useless  act  to  obtain  the  order.  A 
verified  complaint  is  in  this  respect  an  affidavit  It  is  a 
statement  of  &ct8,  verified  by  the  oath  of  the  party 
making  it  If  it  appears  from  such  a  complaint  that 
there  exists  against  the  defendant  both  a  cause  of  ac- 
tion and  arrest,  enough  is  shown  to  justify  the  order  of 
arrest. 

The  objection  that  no  undertaking  was  given  for  the 
writ  to  indemnify  the  defendant,  will  be  next  consid- 
ered. The  subject  of  arrest  and  imprisonment  in  civil 
actions  in  the  courts  of  the  United  States  is  regulated 
by  the  acts  of  Congress  of  February  28,  1839,  and  Jan- 
uary 14,  1841,  the  latter  being  declaratory  of  the 
former.  The  first  of  these  acts  substantially  provides 
that  no  person  shaU  be  imprisoned  for  debt  on  process 
issuing  out  of  the  courts  of  the  United  States  in  any 
State  where  by  the  laws  of  such  State  imprisonment  for 
debt  has  been  abolished,  and  that  where  imprisonment 
for  debt  was  allowed  upon  conditions  and  restrictions, 
it  should  be  allowed  in  like  manner  in  the  United 
States  courts.  This  act  was  not  prospective,  and  there- 
fore did  not  adopt  the  future  legislation  of  the  States. 
It  was  also  held  not  to  apply  to  actions  in  which  the 
United  States  were  plaintiff.  On  this  latter  account, 
the  act  of  January  14,  1841,  was  passed,  which  declared 
that  the  act  of  February  28,  1889,  should  be  construed 
to  abolish  imprisonment  for  debt  in  the  United  States 
courts  in  all  cases  where  by  the  laws  of  the  State  im- 
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piisonment  for  debt  has  been  or  sJioM  Tiereqfter  he  abcH- 
ished. 

The  act  is  prospective  in  its  tenns,  so  far  as  fature 
laws  of  the  States  abolishing  imprisonment  for  debt  are 
concerned.  Whether  Congress  has  the  power  to  adopt 
prospectively  State  legislation  on  any  given  subject,  I 
do  not  propose  to  discuss.  The  power  has  been  seri- 
ously questioned,  and  apparently  upon  good  grounds. 
2  Curt  C.  Ct.  and  the  authorities  there  cited.  But  the 
act  of  1841  is  silent  concerning  the  fature  laws  of  the 
States  imposing  restrictions  and  conditions  upon  the 
allowance  of  imprisonment  for  debt.  It  does  not  pur- 
port to  adopt  tiiem.  The  law  of  this  State  (Oregon) 
regulating  arrest  in  civU  actions,  requires  as  a  condition 
precedent  to  an  arrest,  that  the  plaintiff  shall  give  an 
undertaking  to  pay  the  defendant  ^ '  all  costs  that  may 
be  adjudged  to  him,  and  all  damages  which  he  may 
sustain  by  reason  of  the  arrest,  if  the  same  be  wrongfol 
or  without  sufficient  cause,  not  exceeding  the  sum  spec- 
ified in  the  undertaking."  Oen.  Laws^  1865-6.  This  is 
a  condition  or  restriction  imposed  upon  the  allowance 
of  an  order  of  arrest,  and  is  not  adopted  by  act  of  Con- 
gress. The  adoption  of  this  law  by  a  rule  of  court 
might  make  it  of  force  ds  a  rule  of  court  between  pri- 
vate suitors,  and  even  this  is  questionable.  But  the 
United  States  as  plaintiff  in  an  action  could  not  be 
bound  by  such  law,  unless  enacted  or  adopted  by  Con- 
gress. This  court  could  not  by  rule  require  the  United 
States  to  give  security  for  costs  or  damages.  The 
United  States  never  pays  costs  to  the  adverse  party, 
and  it  would  not  be  bound  by  any  undertaking  entered 
into  on  its  behalf  to  pay  any  one  unless  authorized  by 
act  of  Congress. 

The  objection  that  the  order  was  improperly  al- 
lowed, raises  the  question  whether  the  United  States 
is  entitled  to  arrest  a  defendant  in  an  action  for  a  pen- 
alty in  this  State.    The  constitution  of  this  State  {Bill 
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(f  JiightSj  clause  19),  enacts :  "There  shall  be  no  im- 
prisonment for  debt  except  in  case  of  fraud  or  abscond- 
ing debtors."     Gen.  Laws^  99. 

The  law  of  this  State  provides,  among  other  causes, 
that  the  defendant  may  be  arrested  on  a  civil  "action 
for  a  fine  or  penalty."     Oen.  Laws^  164. 

Counsel  for  defendant  maintains  that  this  act  of  the 
legislative  assembly  is  in  this  particular  repugnant  to 
the  constitution  of  the  State,  and  therefore  void.  No 
decision  of  the  supreme  court  is  cited  in  support  of  this 
position,  and  none  is  known  to  have  been  made. 

The  word  debt  is  of  very  general  use,  and  has  many 
shades  of  meaning.  Looking  to  the  origin  and  pro- 
gress of  the  change  in  public  opinion,  which  finally  led 
to  the  abolition  of  imprisonment  for  debt^  it  is  reason- 
able to  presume  that  this  provision  in  the  State  consti- 
tution was  intended  to  prevent  the  useless  and  often 
cruel  imprisonment  of  persons  who,  having  honestbt 
become  indebted  to  others,  are  unable  to  pay  as  they 
undertook  and  promised.  In  this  view  of  the  matter, 
the  clause  in  question  should  be  construed  as  if  it  read : 
"  There  shall  be  no  imprisonment  for  debt  arisiTig  upon 
contract  express  or  implied^  except,"  etc.  Such  is 
substantially  the  language  employed  in  the  legislative 
acts  of  most  of  the  States  abolishing  imprisonment  for 
debt ;  and  there  can  be  but  little  doubt  that  this  was 
the  end  which  the  framers  of  the  constitution  had  in 
view,  as  well  as  the  popular  understanding  of  the 
clause,  when  the  instrument  was  adopted  at  the  polls. 

General  or  abstract  declarations  in  bills  of  rights 
are  necessarily  brief  and  comprehensive  in  their  terms. 
When  applied  to  the  details  of  the  varied  aifairs  of  life, 
they  must  be  construed  with  reference  to  the  causes 
which  produced  them,  and  the  end  sought  to  be  ob- 
tained. A  person  who  wilKully  injures  another  in  per- 
son, property,  or  character,  is  liable  therefor  in  dam- 
ages.   In  some  sense  he  may  be  called  the  debtor  of  the 
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party  injured,  and  the  sum  due  for  the  injury  a  debt ; 
but  he  is  in  fact  a  wrong-doer,  a  trespasser,  and  does 
not  come  within  the  reason  of  the  rule  which  exempts 
an  honest  man  from  imprisonment  because  he  is  pecu- 
niarily unable  to  pay  what  he  has  promised.  For  in- 
stance, a  person  who  wrongfully  beats  his  neighbor, 
kills  his  ox,  or  girdles  his  fruit  trees,  ought  not  to  be  con- 
sidered in  the  same  category  as  an  unfortunate  debtor. 
He  ought  to  be  liable  to  arrest  in  an  action  for  damages 
by  the  party  injured-  To  deny  the  latter  this  remedy 
would  amount^  in  the  majority  of  such  cases,  to  a  de- 
nial of  justice,  and  a  deliberate  repudiation  and  disre- 
gard of  the  injunction  contained  in  clause  10  of  the 
BiU  of  Rights  :  **  Every  man  shaU  have  remedy  by  due 
course  of  law  for  injury  done  him  in  person,  property, 
or  reputation.'' 

It  may  be  admitted  that  a  penalty  given  by  statute 
m  technically  a  debt ;  it  does  not^  however,  arise  upon 
contract,  but  by  operation  of  law ;  it  is  imposed  as  a 
gtuisi  punishment  for  the  violation  of  law  or  the  ne- 
glect or  refusal  to  i)erform  some  duty  to  the  public  or 
individuals,  enjoined  by  law.  Penalties  are  imposed 
in  furtherance  of  some  public  policy,  and  as  a  means 
of  securing  obedience  to  law.  Persons  who  incur  them 
are  either  in  morals  or  law  wrong-doers,  and  not  simply 
unfortunate  debtors  unable  to  perform  their  pecuniary 
obligations.  I  do  not  think  the  constitutional  pro- 
vision prohibiting  imprisonment  for  debt  was  intended 
to  apply  to  or  include  such  cases.  From  these  prem- 
ises it  follows,  of  course,  that  the  act  of  the  assembly 
allowing  the  arrest  of  the  defendant  in  an  action  for  a 
penalty,  is  not  in  conflict  with  the  constitution,  and, 
therefore,  valid  and  binding. 

But  admitting,  for  the  sake  of  the  argument,  that 
these  penalties  are  a  *'  debt"  within  the  meaning  of  the 
clause  prohibiting  imprisonment  for  debt,  do  they  not 
come  within  the  exception  ''except  in  case  of  fraud "  1 
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The  Internal  Revenue  Act  required  the  defendant  to 
affix  a  certain  amonnt  of  stamps  upon  all  the  matches 
manu&ctnred  hj  him,  before  selling  the  same,  or  re- 
moving them  for  consumption  or  sale.  As  a  means  of 
enforcing  or  securing  the  payment  of  this  tax,  the 
act  also  imposed  a  penalty  of  fifty  dollars  upon  the  de- 
fendant for  every  omission  to  afftx  such  a  stamp.  The 
payment  of  this  tax  was  a  duty  imposed  upon  the  de- 
fendant by  law.  When  he  sold  these  sixteen  packages 
of  matches  without  affixing  the  stamps  to  them,  he 
acted  fraudulently.  He  thereby  cheated  and  defrauded 
the  United  States,  the  plaintiffs  in  this  action.  The 
penalty  was  incurred  by  a  fraudulent  act ;  and  even  if 
it  can  be  considered  a  "  debt"  within  the  meaning  of 
clause  10  of  the  Bill  of  Eights,  it  is  such  a  debt  as  falls 
exactly  within  the  exception  ;  being  to  all  intents  and 
purposes  a  case  of  fraud,  both  in  morals  and  law. 

Of  course,  in  this  respect,  there  can  be  no  distinc- 
tion between  cheating  or  defrauding  the  government  of 
the  United  States  and  an  individual. 

The  order  for  the  arrest  was  properly  allowed,  and 
the  motion  of  defendant  must  be  denied. 

Motion  denied. 
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District  Court ;  Western  District  qf  Michigan^  Octo- 
ber T.,  1867. 

Constitutionality  of  Bounty  and  Pension  Laws. 

— Claim  Agent's  Commission* 

Under  the  constitutional  authority ''  to  raise  and  support  armies'*  ((JimjA,^ 
Art.  L 1 8),  Congress  lias  power  to  bestow  bounties  and  penMons  U]>on 
those  who  may  engage  in  the  military  service  of  the  United  Stat^. 

This  power  embraces  and  authorizes  an  enactment  making  it  an  offense 
punishable  in  the  national  courts,  to  detain  from  a  military  pensioner 
any  portion  of  a  sum  collected  in  his  behalf,  as  his  ])en8ion. 

Sections  12  and  13  of  the  pension  act  of  July  4, 1864, 18  8ML  at  L. 
889,  limiting  the  fees  of  agents  and  attorneys  for  making  out  and 
causing  to  be  executed  the  papers  necessary  under  the  act,  and  pro- 
viding that  the  receiving  of  any  greater  compensation  than  that  pre- 
scribed shall  be  punishable  as  a  misdemeanor,  are,  therefore,  consti- 
tutionaL 

Demurrer  to  an  indictment. 

The  defendant,  James  H.  FaircMds,  was  indicted 
for  having  wrongfully  withheld  from  one  Penrose,  a 
pensioner  of  the  United  States,  a  portion  of  a  sum 
which  the  defendant,  acting  as  agent  for  Penrose,  had 
collected  from  the  pension  office,  as  being  a  pension  to 
which  Penrose  was  entitled. 

The  indictment  was  founded  upon  sections  12  and 
13  of  the  pension  act  of  July  4,  1864 ;  the  substance  of 
which  is  as  follows :  That  any  agent  or  attorney  who 
shall,  directly  or  indirectly,  demand  or  receive  any 
greater  compensation  for  services  under  the  act  than 
that  prescribed,  or  who  shall  contract  or  agree  to  prose- 
cute any  claim  for  a  pension,  bounty,  or  other  allowance 
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under  the  act  for  a  percentage  on  the  amount  of  the 
claim,  or  who  shall  wrongftilly  withhold  from  a  pen- 
sioner or  other  claimant  the  whole  or  any  part  of  the 
pension  or  claim  allowed  and  due,  shall  be  deemed 
guilty  of  a  high  misdemeanor,  punishable  by  fine  or 
imprisomnent. 

The  sum  withheld  was  claimed  and  retained  by 
defendant  as  his  commission  for  services  rendered  by 
him  to  the  pensioner.  The  defendant  demurred  to  the 
indictment  upon  the  ground  that  the  facts  alleged  did 
not  amoxmt  to  any  offense. 

A.  D.  Griswold^  District- Attorney,  and  E.  8.  Eg- 
glestouy  for  the  United  States. 

Lucius  Pattersony  for  the  defendant. 

WiTHEY,  J. — It  is  argued  that  Congress  has  no 
power,  under  the  Constitution,  to  define  as  an  offense 
that  which  is  charged  against  Fairchilds.  The  ques- 
tion is,  therefore,  one  of  the  constitutional  power 
of  Congress.  Sections  12  and  13  of  the  act  of  July  4, 
1864,  are  claimed  to  be  xmconstitutional. 

It  is  argued  by  the  learned  counsel  for  Fairchilds 
that  Fairchilds  was  the  agent  of  Penrose  and  not  of  the 
government,  and  the  District- Attorney  does  not  deny 
the  proposition.  From  this  it  is  claimed  that  the  trans- 
action was  purely  between  private  citizens  of  a  State, 
affected  them  only,  and*  in  nowise  the  United  States 
government,  nor  any  oflBicer  or  agent  of  the  United 
States ;  that  these  citizens  were  at  liberty  to  make  such 
bargain  as  they  pleased  in  reference  to  the  amount  of 
compensation  for  services  rendered  by  one  for  the  other,  i 
whether  that  service  related  to  pension  money  or  other- 
wise ;  and  that  no  law  passed  by  Congress  can,  in  any 
regard,  control  or  affect  the  parties  or  their  rights  or 
dealings  under  such  contract.    That  when  once  the 
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pension  office  paid  the  money  over  to  Fairchilds,  as  the 
agent  of  Penrose,  it  was  the  property  of  Penrose,  and 
he  alone  can  call  his  agent  to  account  for  the  same ; 
and  if  any  restriction  can  be  placed  npon  the  question 
of  compensation  of  the  agent,  or  any  penalty  be  imposed 
on  the  agent  for  retaining  or  wrongfully  withholding 
the  whole  or  any  portion  of  such  moneys,  only  State 
laws  can  impose  snch  restrictions  and  penalty.  That 
there  can  be  no  oflTense  by  a  citizen  which  both  sove- 
reignties can  punish ;  if  the  one  has  the  power,  the 
other  has  not.  That  the  State  may  exercise  the  power, 
and,  therefore,  the  national  government  cannot. 

It  must  be  conceded  that  the  line  between  the  State 
and  the  national  jurisdiction  is  not  always  clearly  de- 
lined,  and  great  care  is  demanded  of  the  courts  in 
passing  upon  a  question  like  that  involved  In  this  case. 
The  Congress  of  the  United  States  has,  by  the  passage 
of  the  act  in  question,  declared  that  the  power  exists 
under  the  Constitution  of  the  United  States  to  protect 
the  fund  for  the  claimant,  and  limit  the  compensation 
which  an  agent  or  attorney  shall  receive  for  services 
rendered  to  one  entitted  to  a  pension  in  procuring  the 
same.  To  warrant  the  courts  in  setting  aside  this  law 
as  unconstitutional,  the  case  must  be  so  clear  that  no 
reasonable  doubt  can  be  said  to  exist.  Fletcher  v. 
Peck,  6  Oranchj  128.  And  especially  is  this  so  when 
the  question  is  to  be  decided  by  a  court  of  limited  or 
inferior  jurisdiction. 

The  constitutionality  of  the  act  of  Congress  is,  how- 
ever, made  a  question,  and  there  is  no  reason  why  this 
court  should  not  consider  and  pass  upon  it.  In  con- 
struing the  extent  of  the  powers  conferred  by  the  Con- 
stitution upon  Congress,  we  are  to  look  at  the  language 
of  the  instrument  which  confers  those  powers  in  con- 
nection with  the  purposes  for  which  they  were  confer- 
red. What,  then,  are  the  constitutional  provisions 
under  which  it  is  claimed  Congress  could  pass  the  act 
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defining  the  offense  charged  in  this  case  i  The  words 
of  the  Constitution  are :  ^^  Congress  shall  have  power 
to  raise  and  Bupi>ort  armies,''  and  ^^to  make  all  laws 
which  shall  be  necessary  and  proi)er  for  carrying  into 
execution  the  foregoing  powers,  and  all  other  powers 
vested  by  the  Constitntion  in  the  government  of  the 
United  States.''    Art.  I.  §  8. 

The  supreme  court  of  the  United  States,  in  McCul- 
loch  V.  State  of  Maryland,  4  Wheat.  816,  hold  that 
'^although  among  the  enumerated  powers  of  govern- 
ment we  do  not  find  the  word  ^bank'  or  ^incorpora- 
tion,' we  find  the  great  powers  to  lay  and  collect 
taxes ;  to  borrow  money ;  to  regulate  commerce ;  to 
declare  and  conduct  war ;  and  to  raise  and  support 
armies  and  navies  ;"  and  that  '^  a  government^  intrusted 
with  such  ample  powers,  on  the  due  execution  of  which 
the  happiness  and  prosperity  of  the  nation  so  vitally 
depend,  must  also  be  intrusted  with  ample  means  for 
their  execution."  That  the  Constitution  of  the  United 
States  ^'does  not  profess  to  enumerate  the  means  by 
which  the  powers  it  confers  may  be  executed ;"  that 
'^the  government  which  has  a  right  to  do  an  act,  and 
has  imposed  upon  it  the  duty  of  performing  that  act., 
must,  according  to  the  dictates  of  reason,  be  allowed  to 
select  the  means." 

By  the  aid  of  the  profound  views  thus  expressed  by 
Chief  Justice  Masshall,  let  us  examiae  the  question 
before  us.  Congress  is  expressly  empowered  to  ^^  raise 
and  support  armies,"  and  we  shall  do  well  to  remem- 
ber that  Congress  is  to  be  allowed,  according  to  the 
ruling  I  have  read,  to  select  the  means  by  which  armies 
are  to  be  raised  and  supported.  In  selecting  the  means 
to  accomplish  these  things,  we  find  pay,  bounties,  and 
pensions  are  stipulated  and  promised  to  the  soldier. 
Through  these  means,  thousands  who  could  not  other* 
wise  afford  to  leave  all  and  enter  the  military  service, 
come  forward,  enlist,  and  do  battle  to  protect  and  defend 
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the  rights,  interests,  and  honor  of  the  nation.  By  the 
nse  of  these  means  the  government  is  enabled  readily 
to  raise  an  army  and  fill  its  ranks  from  time  to  time. 

Pensions  and  bounties  are  not  given  for  the  support 
of  the  army,  but  promised  by  way  of  inducement  and 
reward  for  the  citizen  becoming  a  soldier  and  faithfully 
serving  his  country.  There  is  no  express  power  given 
in  the  constitution  to  Congress  to  give  pensions  or 
bounties  to  the  soldier.  The  right  is  claimed,  how- 
ever, and  has  never  been  doubted  as  being  within  those 
incidental  or  implied  powers  flowing  from  the  ex- 
pressly granted  or  enumerated  power,  to  "raise  and 
support  armies.''  They  are  among  the  means  which  it 
selects  in  the  exercise  of  a  granted  power,  and  I  appre- 
hend Congress  is  the  sole  judge  as  to  what  means  are 
appropriate  and  to  be  selected  in  the  exercise  of  any 
of  its  enumerated  powers.  Most  of  the  penal  laws  of 
the  government  of  the  United  States  rest  upon  the  inci- 
dental or  implied  powers  of  Congress  to  punish  viola- 
tion of  its  laws.  It  was  well  argued  by  the  district-at- 
torney, that  under  the  power  to  regulate  commerce, 
Congress  has  passed  laws  regulating  vessels  engaged  in 
carrying  passengers,  in  prescribing  the  size  of  state- 
rooms and  otherwise,  as  well  as  in  requiring  vessels  to 
convey  disabled  American  seamen  found  in  a  foreign 
port  to  this  country.  And,  again,  laws  forbidding  the 
sale  of  bounty  certificates,  as  weU  as  many  other  stat- 
utes of  a  like  character,  none  of  which  have  been  held 
unconstitutional,  or  judicially  questioned,  so  fer  as  I 
know ;  and  yet  these  statutes  find  no  sanction  in  the 
Constitution  of  the  United  States  other  than  in  the  im- 
plied powers,  and  the  general  provision  "  to  make  all 
laws  which  shall  be  necessary  and  proper  for  carrying 
into  execution ''  the  powers  vested  in  the  government* 

If,  then.  Congress  may  promise  bounties  and  pen- 
sions to  the  nation's  soldiers,  may  it  not,  by  appro- 
priate penalties,  guard  those  rewards  against  him  who 
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would  divert  them  in  any  manner  away  from  the  bene- 
ficiary? If  the  soldier  may  lawfully  be  promised 
bounties  and  pensions,  and  if,  from  his  occupation  of 
arms  and  want  of  the  requisite  knowledge,  he  must 
employ  another  to  prepare  the  requisite  evidence  to  the 
pension  office  to  bring  him  within  the  law  and  secure 
the  promised  bounty  and  pension,  may  not  the  govern- 
ment say  to  such  employee :  This  money  we  pay  to 
you  for  one  of  our  soldiers,  and  you  must  pay  it  over 
to  him  intact ;  failing  in  which  you  make  yourself 
liable  to  fine  and  imprisonment  ?  True,  the  employee 
is  the  agent  of  the  soldier  in  all  that  he  does  for  him, 
but  he  must  deal  with  the  government  in  the  exercise 
of  that  agency  ;  and  in  taking  such  employment  to  se- 
cure for  the  discharged  soldier  his  bounty  or  pension, 
he  knows  the  restrictions  placed  by  Congress  upon  the 
compensation  he  can  receive,  and  the  prohibition 
against  his  retaining  any  portion  of  the  funds  from  the 
soldier.  These  provisions  may  be  regarded  as  the 
terms  and  conditions  upon  which  the  government  con- 
sents to  recognize  the  agency  of  the  person  employed 
by  the  soldier,  and  pays  the  money  over  to  such  agent. 
Congress  must  alone  be  the  sole  judge  of  what  is  both 
necessary  and  expedient  on  any  subject  withia  the 
range  of  its  powers  to  act. 

"  To  employ  the  means  necessary  to  an  end,  is  gen- 
erally understood  as  employing  any  means  calculated 
to  produce  the  end."  Congress  has  employed  a  means 
in  raising  and  supporting  armies,  in  addition  to  pay, 
clothing,  &c., — ^bounties  and  pensions ;  and  has  sought 
by  appropriate  penalties  to  guard  these  moneys 
through  aU  channels  from  the  nation's  treasury  into 
the  hands  of  the  pensioner. 

Said  the  supreme  courts  in  the  case  already  referred 
to :  "Let  the  end  be  legitimate ;  let  it  be  within  the 
scope  of  the  Constitution,  and  aU  means  which  are 
appropriate,  which  are  plainly  adapted  to  that  end, 


80  •  Westebn  Disteict  of  Michiqan. 

United  States  v.  Fairchilda 

which  are  not  prohibited,  but  consistent  with  the  letter 
and  spirit  of  the  Constitution,  are  constitutional." 

I  have  endeavored  to  show  not  only  that  the  end 
which  the  statute  under  consideration  seeks  is  legiti- 
mate and  within  the  scope  of  the  Constitution,  but  that 
the  means  employed  by  Congress  are  appropriate  and 
adapted  to  the  end  of  raising  and  supporting  armies, 
and  therefore  within  the  powers  of  Congress  under  the 
Constitution.  Without  entering  upon  a  discussion 
whether  the  State  may,  in  view  of  the  legislation  of 
Congress,  impose  a  penalty  upon  the  citizen  for  with- 
holding the  money  in  question,  and  alone  regulate  and 
control  contracts  between  citizens  of  the  State  in  refer- 
ence to  compensation  for  such  services  as  those  by 
Pairchilds  for  Penrose,  it  will  be  recollected  that  a  law 
of  Congress,  if  constitutional,  prohibits  and  supersedes 
all  State  legislation  on  the  same  subject  (1  Park.  Or. 
67) ;  that  while  the  State  law  might  control  in  reference 
to  these  questions,  in  the  absence  of  any  exercise  by 
Congress  of  its  constitutional  powers  on  the  subject, 
yet  so  far  as  Congress  does  constitutionaUy  act,  the 
State  laws  are  so  far  superseded,  and  the  citizen  cannot 
be  punished  by  both  sovereignties  for  the  same  ofifense. 

Sections  12  and  13  of  the  act  of  Congress  are  held  to 
be  constitutional.  The  demurrer  is  overruled,  with 
leave  to  the  defendant  to  plead  to  the  indictment 

Demurrer  overruled. 
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HAIGHT  T.   PITTSBmiGH,   FORT  WAYNE,  & 
CHICAGO  RAILROAD  COMPANY. 

District  Court;  Western  District  of  Pennsylvania^ 

1867. 

Income  Tax.— Cobporatb  Bonds. 

A  fltipiilatioii  in  a  mortgage  by  a  corporation,  requiring  payment  '^  with- 
out any  deduction,  &c.,  for  or  in  respect  of  any  taxes,  charges,  or  assess- 
ments whatsoever,^'  does  not  prevent  the  corporation  from  paying  the 
income  tax  chargeable  against  the  holder  of  the  mortgage  in  respect 
to  the  interest  accruing  to  him  from  time  to  time  upon  the  mort- 
gage, and  deducting  the  amount  paid  from  such  interest. 

Trial  by  the  court. 

This  action  was  brought  to  recover  arrears  of  in- 
terest npon  bonds  given  by  the  defendants  to  the 
plaintiff,  secured  by  a  mortgage  upon  land.  The  de- 
fendants claimed  to  deduct  from  the  interest  due  by 
the  tenor  of  the  bond,  the  amount  of  the  income  tax 
imposed  by  the  internal  revenue  law  upon  the  plaintiff, 
in  respect  of  such  interest,  and  which  had  been  paid  in 
behalf  of  plaintiff  by  defendants. 

E.  Knox^  for  the  plaintiff. 

E.  iMUoriey  for  the  defendants. 

McCandless,  J.— On  April  10, 1857,  Samuel  Haight 

and  wife  conveyed  to  the  Pittsburgh,  Fort  Wayne,  & 

Chicago  Railroad  Company  a  lot  of  ground  in  the  city 

of  Pittsburgh,  for  the  sum  of  one  hundred  and  five 
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thousand  dollars.  Five  thousand  dollars  were  paid  in 
hand  ;  and  for  the  residue  of  the  purchase  money  Mr. 
Haight  received  one  hundred  bonds  of  one  thousand 
dollars  each,  with  coupons  attached,  bearing  seven  per 
cent,  interest,  payable  semi-annually.  These  bonds 
are  secured  by  a  mortgage  on  the  premises,  containing, 
in  the  clause  of  defeasance,  the  usual  stipulation, 
' '  without  any  fraud  or  further  delay,  and  without  any 
deduction,  defalcation,  or  abatement  to  be  made  of 
anything  for  or  in  respect  of  any  taxes,  charges,  or  as- 
sessments whatsoever." 

By  the  internal  revenue  law  the  interest  on  these 
bonds  is  subject  to  a  tax  of  five  per  cent.  The  bonds 
have  nearly  twenty  years  yet  to  run,  and  the  mortgage 
upon  the  above-recited  clause  of  which  it  is  claimed 
the  defendants  have  incurred  the  liability  to  pay  this 
tax,  could  not  be  sued  for  foreclosure  until  a  year  and 
a  day  after  the  maturity  of  the  bonds.  As  the  mort- 
gage is  a  mere  security  for  the  payment  of  the  bonds, 
their  satisfaction  would  be  its  discharge. 

We  must,  then,  recur  to  the  coupons,  upon  which, 
properly,  this  suit  is  instituted.  What  are  they  but 
income,  the  annual  profit  on  money  safely  invested  I 
There  is  no  special  contract  to  pay  government  taxes 
upon  the  interest.  The  measure  of  the  defendants' 
liability  is  expressed  in  the  bonds  as  being  debt  and 
interest  only.  They  have  nothing  to  do  with  the  taxes 
which  the  government  may  impose  upon  the  plaintiff 
for  the  interest  payable  to  him. 

The  clause  in  the  mortgage  cannot  enlarge  the  duty 
which  the  mortgage  was  given  to  secure, — ^that  is,  the 
payment  of  the  debt  and  interest.  It  is  to  be  found  in 
all  mortgages,  and  if  the  doctrine  contended  for  by  the 
plaintiff  be  sound,  the  standard  by  which  the  impo- 
sition of  taxes  should  be  regulated  would  be  in  propor- 
tion to  a  man's  poverty  and  not  his  wealth ;  for  the 
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mortgagor  wotQd  be  bound  to  pay  not  only  Ms  own 
taxes,  but  those  of  the  mortgagee. 

It  was  admitted,  at  the  argument,  that  the  plaintiff, 
a  citizen  of  New  York,  paid  no  internal  revenue  tax  on 
these  bonds  at  the  place  of  his  residence.  The  facts, 
therefore,  do  not  present  a  case  of  double  taxation. 
The  tax  should  be  paid  somewhere,  and  it  was  to  meet 
investments  like  this  in  banks,  railroads,  insurance 
and  other  companies  that  section  122  of  the  act  of  1864 
was  passed.  Congress  enjoined  it  as  a  duty  upon  all 
such  corporations  to  deduct  and  withhold  from  all 
payments  on  account  of  any  interest  or  coupons  due 
and  payable,  the  tax  of  five  per  cent.  ;  and  provided 
that  the  payment  of  the  same  shall  discharge  the  com- 
panies from  that  amount  of  interest  or  coupon,  unless 
where  the  companies  have  contracted  otherwise ;  and 
it  was  properly  so  provided,  for  citizens  of  the  United 
States,  resident  both  at  home  and  abroad,  sometimes 
forget  the  institutions  in  which  their  capital  has  been 
invested. 

The  opinion  of  the  court  is  with  the  defendants; 
and  instead  of  two  thousand  and  ten  dollars,  judg- 
ment is  ordered  for  the  plaintiff  for  five  hundred  and 
forty  dollars,  admitted  to  be  due,  with  interest  from 
July  1,  1867. 

Judgment  accordingly. 
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Matter  of  ELIZABETH  TURNER 

Circuit  Courty  Fourth  Circuit ;  District  of  Maryland^ 

October  T.,  1867. 

Abolition  of  Slavery. — Illegal  Apprenticeship. 

An  indentnre  purporting  to  bind  a  child  of  negro  descent  apprentice, 
which  does  not  contain  important  provisions  for  the  security  and 
benefit  of  the  apprentice,  which  are  required  by  the  general  laws  of 
the  State  in  indentures  of  white  apprentices,  is  yoid ;  under  section 
1  of  the  civU  rights  bill  of  1866. 

The  ciyil  rights  bill  of  1866  is  constitutional,  and  applies  to  all  condi- 
tions prohibited  by  it,  whether  originating  in  transactions  before  or 
since  its  enactment 

Colored  persons,  equally  with  white  persons,  are  citizens  of  the  United 
States.  J8o  hdd^  of  one  who  was  formerly  held  as  a  slaye,  and  was 
emancipated  in  the  general  abolition  of  slavery  throughout  the 
State,  accomplished  by  a  new  State  constitution. 

Hearing  upon  a  writ  of  habeas  corpus. 

The  petition  in  this  case  was  preferred  in  behalf  of 
Elizabeth  Turner,  by  her  next  fiiend,  Charles  Henry 
Minoky.  It  alleged  that  Elizabeth  Turner  was  the 
daughter  of  Elizabeth  Minoky,  formerly  Elizabeth 
Turner ;  and  that  she  was  restrained  of  her  liberty,  and 
held  in  custody  by  Philemon  T.  Hambleton,  of  Saint 
Michael' s,  Talbot  county,  Maryland,  in  violation  of  the 
constitution  and  laws  of  the  United  States.  The  peti- 
tion further  showed  that  this  restraint  was  claimed  and 
exercised  by  virtue  of  certain  alleged  indentures  of  ap- 
prenticeship ;  but  alleged  that  these  indentures  were 
not  made  in  accordance  with  the  laws  of  the  State  of 
Maryland,  as  applicable  to  the  binding  of  white  chil- 
dren ;  and,  in  particular,  that  at  the  time  of  making  the 
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alleged  indentures  of  apprenticeship  the  mother  of  the 
petitioner  was  able,  ready,  and  willing  to  support  her ; 
that  the  petitioner  was  not  summoned  to  appear  before 
the  orphans'  court  of  Talbot  county  on  the  day  of 
making  the  said  alleged  indentures  of  apprenticeship ; 
and  that  Hambleton,  as  master,  was  not  bound  by  the. 
alleged  indentures  of  apprenticeship  to  give  the  peti- 
tioner any  education  in  reading,  writing,  and  arith- 
metic ;  all  of  which  requirements  are  made  necessary 
by  the  laws  of  the  State  of  Maryland  in  the  case  of  the 
binding  of  white  children. 

The  respondent,  Hambleton,  made  the  following  re- 
turn to  the  writ : 

"  In  obedience  to  the  command  of  the  within  writ, 
I  herewith  produce  the  body  of  Elizabeth  Turner, 
together  with  a  copy  of  the  indenture  of  apprentice- 
ship, showing  the  cause  of  her  capture  and  detention, 
and  respectfully  await  the  action  of  your  honor.'' 

The  indentures  of  apprenticeship  filed  by  the  re- 
spondent, provided  that  Elizabeth  Turner  shall  be 
taught  the  art  or  calling  of  a  house  servant ;  and  that 
the  master  shall  provide  said  apprentice  with  food, 
clothing,  lodging,  and  other  necessaries,  and  shall  pay 
to  Betsey  Turner,  her  mother,  ten  dollars  at  the  end  of 
her  sixteenth  year,  twelve  dollars  and  fifty  cents  at 
another  i)eriod,  and  fifteen  dollars  to  the  girl  at  the  end 
of  her  term  of  service,  on  the  18th  of  October,  1874,  she 
having  been  bom  October  18,  1866.  They  recited  that 
the  child  was  apprenticed  "by  the  consent  of  her 
mother,  present  in  court,"  on  November  3,  1864.  They 
provided  that  in  the  event  of  the  death  of  her  mother 
the  wages  should  be  paid  to  the  child. 

It  farther  appeared,  on  the  argument,  that  the  child  * 
and  her  mother  were  formerly  held  as  his  slaves  by  the 
•  respondent.    They  were  emancipated  by  the  new  con- 
stitution of  the  State,  which  took  effect  November  1, 
1864.    The  child  was  bound  apprentice  to  the  respon- 
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dent,  November  3,  1864,  two  days  after  she  became 
free ;  and  the  indentures  were  made  in  pursuance  of  a 
general  law  of  the  State  regulating  the  apprenticing  of 
children  previously  held  as  slaves,  and  differing  in 
many  provisions  from  the  law  governing  the  appren- 
ticing of  white  children. 

Mr.  StocJcbridgey  for  the  petitioner. 

The  respondent  appeared  on  the  hearing,  in  person, 
and  stated  that  he  desired  simply  to  submit  the  case  to 
the  judgment  of  the  court. 

The  chief  justice  said  that  the  questions  in  the  case 
were  so  grave  and  important  that  he  should  prefer  to 
be  advised  by  the  argument  of  counsel  on  the  part  of 
the  claimant  He  would  adjourn  the  court  until  next 
day  at  nine  o'clock,  in  order  to  give  the  claimant  or 
any  person  interested  in  the  decision  of  the  case  an  op- 
portunity to  appear.  If  no  person  appeared  he  would 
then  dispose  of  the  case. 

The  child  was  retained  in  the  custody  of  the  court 
until  the  next  day,  when  the  following  opinion  was 
filed: 

Chase,  Ch.  J. — The  petitioner  in  this  case  seeks  re- 
lief from  restraint  and  detention  by  Philemon  T.  Ham- 
bleton,  of  Talbot  county,  in  Maryland,  in  alleged  con- 
travention of  the  constitution  and  laws  of  the  United 
States.  The  &cts,  as  they  appear  from  the  return 
made  by  Mr.  Hambleton  to  the  writ,  and  by  his  verbal 
statement  made  in  court,  and  admitted  as  i^rt  of  the 
return,  are  substantially  as  follows : 

The  petitioner,  Elizabeth  Turner,  a  young  i)erson  of 
color,  and  her  mother,  were,  prior  to  the  adoption  of 
the  Maryland  Constitution  of  1864,  slaves  of  the  re- 
spondent.   That  constitution  went  into  operation  on 
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November  1,  1864,  and  prohibited  slavery.  Almost 
immediately  thereafter  many  of  the  freed  i)eople  of 
Talbot  county  were  collected  together  under  some  local 
authority,  the  nature  of  which  does  not  clearly  ap- 
{)ear,  and  the  younger  persons  were  bound  as  appren- 
tices, usually,  if  not  always,  to  their  late  masters. 
Among  others,  Elizabeth,  the  petitioner,  was  indent- 
ured to  Hambleton  by  an  indenture  dated  November  3, 
two  days  after  the  new  constitution  went  into  opera- 
tion. 

Ui)on  comparing  the  terms  of  this  indenture  (which 
ia  claimed  to  have  been  executed  under  the  laws  of 
Maryland  relating  to  negro  apprentices)  with  those  re- 
quire by  the  law  of  Maryland  in  the  indentures  for 
the  apprenticeship  of  white  persons,  the  variance  is 
manifest.  The  petitioner,  under  this  indenture,  is  not 
entitled  to  any  education  ;  a  white  apprentice  must  be 
taught  reading,  writing,  and  arithmetic.  The  peti- 
tioner is  liable  to  be  assigned  and  transferred  at  the 
will  of  the  master  to  any  person  in  the  same  county  ; 
the  white  apprentice  is  not  so  liable.  The  authority  of 
the  master  over  the  i)etitioner  is  described  in  the  law  as 
a  "property  and  interest ;"  no  such  description  is  ap- 
pUed  to  authority  over  a  white  apprentice.  It  is  un- 
necessary to  mention  other  particulars. 

Such  is  the  case.  I  regret  that  I  have  been  obliged 
to  consider  it  without  the  benefit  of  any  argument  in 
support  of  the  claim  of  the  respondent  to  the  writ.  But 
I  have  considered  it  with  care,  and  an  earnest  desire  to 
reach  right  conclusions. 

For  the  present,  I  shall  restrict  myself  to  a  brief 
statement  of  these  conclusions,  without  going  into  the 
grounds  of  them.     The  time  does  not  allow  more. 

The  following  propositions,  then,  seem  to  me  to  be 
Boiind  law,  and  they  decide  the  case : 

1.  The  first  clause  of  the  thirteenth  amendment  to 
the  Constitution  of  the  United  States  interdicts  slavery 
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and  involuntary  servitude,  except  as  a  punishment  for 
crime,  and  establishes  freedom  as  the  constitutional 
right  of  all  x)ersons  in  the  United  States. 

2.  The  alleged  apprenticeship  in  the  present  case  is 
involuntary  servitude,  within  the  meaning  of  these 
words  in  the  amendment. 

8.  If  this  were  otherwise,  the  indenture  set  fori;h  in 
the  return  does  not  contain  important  provisions  for 
the  security  and  benefit  of  the  apprentice  which  are  re- 
quired by  the  laws  of  Maryland  in  indenture  of  white 
apprentices,  and  is,  therefore,  in  contravention  of  that 
clause  of  the  first  section  of  the  civil  rights  law  enacted 
by  Congress  on  April  9, 1866,  which  assures  to  all  citi- 
zens without  regard  to  race  or  color,  "full  and  equal 
benefit  of  all  laws  and  proceedings  for  the  security  of 
persona  and  property  as  is  enjoyed  by  white  citizens." 

4.  This  law  having  been  enacted  under  the  second 
clause  of  the  thirteenth  amendment,  in  enforcement  of 
the  first  clause  of  the  same  amendment,  is  constitu- 
tional, and  applies  to  all  conditions  prohibited  by  it, 
whether  originating  in  transactions  before  or  since  its 
enactment. 

6.  Colored  persons  equally  with  white  persons  are 
citizens  of  the  United  States. 

The  petitioner,  therefore,  must  be  discharged  from 
restraint  by  the  respondent. 

The  chief  justice  passed  the  following  order : 
Ordered  by  the  Courts  this  16th  day  of  October,  A.  D. 
1867,  that  Elizabeth  Turner  be  discharged  from  the 
custody  of  Philemon  T.  Hambleton,  upon  the  ground 
that  the  detention  and  restraint  complained  of  is  in 
violation  of  the  constitution  and  laws  of  the  United 
States  ;  and  it  is  farther  ordered  that  the  costs  of  this 
proceeding  be  paid  by  the  petitioner. 
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Circuit  Courts  Sixth  Circuit;  Northem  District  qf- 

OMOy  September  T.,  1866. 

Infringement  o:f  Patent.  —  Peeliminaby  Ljcjtjnc- 

TION. 

Upon  a  bin  to  restrain  an  infHngemcnt  of  a  patent,  if  it  is  shoTm  that 
defeadants  have  formerly  been  engaged  in  infringing,  the  mere  fiict 
that  fflnce  the  commencement  of  the  suit  they  have  ceased  to  do  so, 
and  do  not  threaten  to  renew  their  sales,  is  not  an  answer  to  an 
application  for  a  preliminary  injmiction  to  restrain  the  continuance 
or  renewal  of  snch  infringement. 

Motion  for  a  preliminary  injunction. 
Samnel  S.  FisTier^  for  the  motion. 
Mr.  Andrews^  opposed. 

WiTHET,  J. — Complainants  are,  by  assignment  from 
A.  B.  Wilson,  owners  of  the  right  secured  to  the  latter 
by  reissued  letters  j)atent,  numbered  346,  for  improve- 
ment in  the  feed  motion  of  sewing  machines.  They 
all^e  in  their  bUl,  that  defendants  infringe  their  rights 
by  vending  for  use  the  "New  England  Sewing  Ma- 
chine,'' and  apply  to  the  court,  by  motion,  for  a  tempo- 
rary injunction  to  restrain  defendants  from  selling  the 
infringing  machine.  The  defendants  have  answered, 
and  affidavits  are  presented  by  both  parties. 

The  &ct  is  conclusively  established,  that  the  New 
England  sewing  machine  does  use  the  feed  motion  cov- 
ered by  the  Wilson  patent.  Defendants  admit  that 
such  machiues  were  kept  in  their  sales  room  in  the  city 
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of  Cleveland ;  and,  that,  as  salesmen  or  agents  for  the 
owners,  they  exhibited,  sold,  and  delivered  them  to 
customers  of  such  owners,  from  time  to  time,  prior  and 
subsequent  to  the  time  of  commencement  of  this  suit ; 
but  that  they  had  no  interest  whatever  in  the  machines 
so  sold. 

Sales  made  under  such  circumstances  render  the  per- 
sons selling  infringers.  This  is  conceded  on  the  argu- 
ment by  defendants'  counsel ;  and  see  Boyd  v.  McAl- 
pin,  3  McLean^  427 ;  Boyce  7).  Dorr,  Id,  682  ;  Buck  v. 
Cobb,  9  Law  Hep.  682. 

The  principal  objection  urged  against  this  motion  is, 
that  there  is  now  no  continuing  iTiQury ;  as,  by  their 
answer  and  proofs,  defendants  show,  that,  soon  after 
the  bill  was  filed  and  served,  all  the  New  England  sew- 
ing machines  in  their  rooms  were  removed  by  the 
owners,  Clark  &  Barker,  since  which  they  have  sold 
none ;  that  they  do  not  propose  or  desire  to  again 
engage  in  such  sale,  and  that  they  have  abandoned  the 
injury  complained  of.  It  is  claimed  that  the  court 
wiU  not  do  what  there  is  no  occasion  for  doing ;  and 
that,  acting  upon  the  case  as  it  appears  on  the  hearing 
of  the  motion,  there  is  no  occasion  for  the  exercise  of 
the  restraining  power  of  the  court. 

Let  us  look  at  the  case  as  it  is  presented.  The  bill 
alleges  the  injury  to  complainants'  rights  as  existing  at 
the  time  suit  was  commenced,  and  for  some  time  pre- 
vious thereto  ;  that  defendants  asserted  their  intention 
and  right  to  continue  it,  and  that  notice  had  been 
served  upon  defendants  prior  to  suit,  directing  them  to 
desist  from  further  sales  of  the  infringing  machine. 
Under  these  circumstances,  complainants  found  it  ne- 
cessary to  bring  suit  and  apply  to  the  court  for  protec- 
tion to  their  rights.  The  defendants  meet  this  applica- 
tion by  denying  in  their  answer  that  the  New  England 
machine  does  infringe  the  Wilson  patent,  thereby 
asserting  a  right  to  continue  the  sale  of  such  machines ; 
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but  say  that  soon  after  the  bill  was  filed  and  served  in 
ibis  canse,  dark  &  Barker,  owners  of  the  New  England 
sewing  machine,  removed  all  those  machines  firom  de- 
fendants^ rooms;  that  defendants  have  none  of  them 
now  in  their  possession,  and  disclaim  any  purpose 
or  desire  to  again  engage  in  selling  them. 

No  compensation  has  been  made  or  offered  to  com- 
plainants for  the  injury  sustained;  it  is  within  the 
power  of  defendants  to  renew  the  injury,  and  under 
their  claim  of  right,  it  is  not  impossible  that  they  will 
change  their  minds  hereafter,  if  no  injunction  is 
granted.  Certainly  there  would  be  nothing  to  prevent, 
and  complainants,  in  that  event,  would  be  obliged  to 
renew  their  motion  at  any  time  before  final  hearing. 

And  certainly,  if  the  abstract  proposition,  of  no 
continuing  injury  at  tbe  time  of  hearing,  is  a  valid  ob- 
jection against  tiiis  motion,  it  is  not  easy  to  see  why  a 
like  disclaimer  by  defendants  on  a  second  motion,  and 
renewed  abandonment  of  sales,  would  not  be  a  second 
time  BuccessfoL 

Where  the  injury  is  not  only  past,  but  cannot,  from 
the  nature  of  the  case,  be  renewed  or  continued,  no  in- 
junction would  be  granted,  for  the  well  recognized 
principle  should  in  such  case  prevail,  that  past  in- 
juries are  not  in  themselves  ground  for  injunction ; 
and  because  the  restraining  power  of  a  court  of  equity 
can  only  be  invoked,  not  to  remedy  injuries  already 
done,  but  to  prevent  injury. 

Perhaps  as  safe  a  criterion  of  what  is  to  be  appre- 
hended from  defendants  as  can  be  obtained,  is  to  look 
at  that  which  they  have  done,  and  in  their  answer  jus- 
tify the  right  to  do,  rather  than  to  look  to  the  fact  of 
their  having  discontinued  the  alleged  injury,  and  their 
declaration  of  want  of  intention  of  renewing  the  same. 
The  court  is  not  prepared  to  say  that  no  occasion  for 
the  exercise  of  its  restraining  power  is  shown  in  this 
case,  when  it  is  apparent  that  there  was  such  occasion 
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when  fhe  suit  was  commenced ;  that  it  has  but  re- 
cently ced^aed  ;  that  it  may,  if  defendants  feel  disx>osed, 
be  renewed  at  any  time,  and  that  the  complainants 
claim  that  they  apprehend  a  continuance  of  the  wrong. 

In  Wood  worth  v.  Stone,  3  Story  0.  Ct.  762,  cited  by 
complainants,  Stort,  J.,  says :  "A  bill  for  an  injunc- 
tion will  lie  if  the  patent  right  is  admitted,  or  has  been 
established,  without  any  established  breach,  upon  the 
ground  of  apprehended  intention  on  the  part  of  a  de- 
fendant to  violate  the  plaintiff's  right.'*  The  opinion 
of  the  court  in  Sickles  v.  Mitchell,  3  Blatchf.  668,  does 
not  sustain  the  head  note  of  the  case.  One  of  the  two 
steamers  owned  by  defendant,  and  using  the  plain- 
tiff's patented  invention,  had  been  burned,  but  the 
other  was  still  employed  in  navigation,  and  inMnged 
upon  plaintiff's  rights  by  employing  his  patent ; 
hence  there  was,  at  the  time  of  hearing,  a  continuing 
injury.  Complainants'  counsel  cited  this  case  as  an 
authority  to  the  point,  that  it  is  not  a  sufficient  answer 
to  this  motion  that  the  infringement  has  been  discon- 
tinued, and  is  not  intended  to  be  resumed,  no  compen- 
sation for  the  unlawful  use  having  been  made.  While 
the  head  note  of  that  case  goes  thus  far,  the  opinion  of 
the  court  does  not ;  as  will  be  seen  from  an  examina- 
tion of  the  case. 

Nevertheless,  upon  principle,  it  seems  to  the  court 
that  the  right  of  protection,  which  existed  when  this 
cause  was  commenced,  ought  not  to  be  defeated  by 
anything  which  has  thus  far  been  asserted  on  behalf 
of  defendants,  particularly  as  no  injury  can  possibly 
result  to  defendants,  while  the  allowance  of  the  motion 
will  ensure  protection  to  complainants. 

The  nature  and  purposes  of  an  injunction,  and  the 
general  principles  governing  courts  of  equity  in  grant- 
ing it,  are,  in  the  abstract,  as  stated  and  claimed  by 
defendants'  counsel ;  but  every  case  presented  to  a 
court  for  the  exercise  of  its  restraining  power,  must 
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necessarily  depend  to  a  great  extent  upon  the  peculiar 
clrcnmstances  of  the  individual  case,  and  the  judge 
must  so  apply  principles  as  to  accomplish  the  ends  of 
justice  and  the  purposes  of  jurisdiction. 

Injunction  granted. 


UNITED  STATES  v.  FIFTY-SIX  BARBELS  OF 

WHISKEY. 

District  Court;  District  of  Kerducky^  July  71,  1866. 

Internal  Eevenub  Law. — ^Fobfeitfres. 

A  lonajide  porcbaser-of  personal  property,  which  has  been  forfeited  to 
the  goyemment  by  preyious  acts  of  the  former  owner,  is  not  pro- 
tected against  the  title  of  the  goYcrnment.  The  right  of  the  goyem- 
ment founded  on  the  forfeiture  must  preyail  oyer  any  title  acquired 
by  purchase  subsequent  to  the  forfeiture. 

Ihe  general  rule  in  respect  to  the  time  when  a  forfeiture  takes  effect,  is, 
that  when  a  statute  denounces  a  forfeiture  of  property  as  the  punish- 
ment of  a  yiolation  of  law,  if  the  denunciation  is  expressed  in  direct 
terms  and  not  in  the  altematiyc,  the  forfeiture  takes  place  at  the 
time  when  the  offense  is  committed,  and  operates  at  that  time  as  a 
statutory  transfer  of  the  right  of  property  io  the  goyemment. 

Ko  distinction  exists,  in  this  respect,  between  the  operation  of  a 
statute  which  declares  that,  for  a  specified  offense,  the  property  des- 
ignated shall  "be  forfeited^  and  one  which  declares  that  the  offender 
ihaU  forfeit  the  property. 

^ere  one  who  £as  purchased  property, — such  as  spirits, — ^which  had 
been  preyiously  forfeited  to  the  goyemment,  has  mixed  it  (although 
in  good  faith)  with  other  property  free  from  forfeiture,  so  that  it  can 
no  longer  be  identified,  the  courts,  in  enforcing  the  forfeiture,  can 
not  make  any  diyision  of  the  aggregate  between  the  claimant  and 
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the  goTemment.  All  the  foiftited  property  most  be  delivered  to 
the  govemment ;  and  if  this,  by  reason  of  the  admixture,  necessi- 
tates the  delivery  of  the  other,  the  claimant  most  bear  the  I06& 

Trial  of  an  infonnation. 

This  was  an  infonnation  filed  against  fifly-six  bar- 
rels of  whiskey,  and  certain  stills  and  other  vessels,  for 
a  violation  of  section  68  of  the  Internal  Revenue  Act 
of  1864. 

The  information  contained  two  counts. 

The  first  count  alleged,  in  substance,  that  one  Wil- 
liam E.  Reed  was  the  owner  of  the  stills  and  other  ves- 
sels in  question,  and  used  the  same  in  the  distillation 
of  spirits  continuously  from  September,  1866,  until  the 
seizure,  and  that  he  had  used  said  stills  and  vessels  in 
the  distillation  of  the  fifty-six  barrels  of  whiskey 
seized ;  but  he  did  not,  from  day  to  day,  make,  or 
cause  to  be  made,  in  a  book  kept  for  that  purpose,  a 
true  and  exact  entry  of  the  number  of  gallons  so  dis- 
tilled, or  of  the  number  sold  or  removed  for  consump- 
tion or  sale. 

The  second  count  alleged  that  Reed  did  not  render 
to  the  assessor,  or  to  the  assistant  assessor,  on  the  1st, 
11th,  and  21st  days  of  each  and  every  month,  or  within 
five  days  thereafter,  or  on  the  first  day  of  each  month, 
an  account  in  duplicate,  taken  from  his  books,  of  the 
number  of  gallons  of  spirits  distilled,  or  the  number 
sold  or  removed  for  consumption  or  sale. 

Twenty-two  of  the  barrels  seized  were  claimed  by 
William  H.  Walker  &  Co.,  three  were  claimed  by 
Gheens  &  Co.,  and  the  remaining  thirty-one,  together 
with  the  stills  and  other  vessels,  not  having  been 
claimed  by  any  one,  were  condemned  by  default. 

The  claimants  filed  separate  answers,  but  the  de- 
fense of  each  was  substantially  the  same.  Both  denied 
every  substantial  allegation  contained  in  the  informa- 
tion, and  both  alleged  that  they  purchased  the  whis- 
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key  claimed  by  them  respectively  before  the  seizure, 
bona  fide,  and  that  they  paid  for  the  same  a  fall  and 
&ip  consideration,  without  any  knowledge  or  sus- 
picion of  the  alleged  forfeiture,  or  cause  of  forfeiture. 
They  also  both  alleged,  substantially,  that  the  whiskey 
was,  at  the  time  of  the  purchase,  regularly  and  legally 
branded  by  plaintiffs'  inspector. 

The  case  was,  by  agreement  of  parties,  submitted  to 
the  court  upon  the  law  and  &cts,  a  jury  being  waived. 

B.  H.  Bristaw^  District- Attorney,  for  the  govern- 
ment. 

John  W.  BarVy  and  Martin  Bijur^  for  the  claim- 
ants. 

Ballard,  J. — I  shall  neither  state  nor  discuss  the 
fiusts  proven.  My  conclusion  in  respect  to  these  is, 
that  every  substantial  allegation  of  the  information  is 
true,  and  that  no  part  of  the  matter  set  up  in  the  an- 
swers, in  support  of  the  claims,  is  sustained  by  the  evi- 
dence, except:  1.  That  the  barrels  of  whiskey  pur- 
chased by  the  claimants  had  been  regularly  branded 
by  the  United  States  inspector  prior  to  the  purchase. 
2.  That  the  claimants  are  Jxma  fide  purchasers,  with- 
out any  notice  of,  or  cause  to  suspect,  the  alleged  for- 
feiture. 

These  facts  present  the  following  questions  for  my 
decision,  to  wit :  First  Does  the  information  set  forth 
a  good  cause  of  forfeiture  %  Second.  Have  the  claim- 
ants supported  their  claims  ? — ^that  is,  do  the  facts  al- 
leged and  proven  by  them  constitute  any  reason  why 
the  forfeiture  should  not  be  enforced  \ 

Sections  57  and  68  of  the  Internal  Revenue  Act  fur- 
nisli  a  complete  answer  to  the  first  question. 

Section  57  makes  it  the  duty  of  "  every  person  who 
shall  be  the  owner  of  any  still,  boiler,  or  other  vessel 
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used  ...  for  the  pnrpos^of  distilling  spiritaons 
liquors  .  .  .  and  of  every  person  who  shall  use 
any  still,  boiler,  or  other  vessel  as  aforesaid,  either  as 
owner,  agent,  or  otherwise,  from  day  to  day,  to  make  a 
tme  and  exact  entry,  or  cause  to  be  entered  in  a  book 
kept  for  that  purpose,  the  number  of  gallons  of  spirits 
distiUed  .  .  .  and  also  the  number  sold  or  removed 
for  consumption  or  sale." 

The  first  count,  we  have  seen,  alleges  a  n^lect  of 
the  duty  here  enjoined. 

This  section  also  provides,  that  every  such  perqpn, 
if  he  distill  one  hundred  and  fifty  barrels  of  spirits  per 
yeaT;  or  more,  shall  render  the  assessor,  or  assistant 
assessor,  on  the  1st,  11th,  and  21st  days  of  each  and 
every  month  in  each  year,  or  within  five  days  there- 
after,  an  account  in  duplicate,  taken  from  his  books, 
of  the  number  of  gallons  of  spirits  distilled,  and  also 
the  number  of  gallons  sold  or  removed  for  consump- 
tion or  sale,  and  that  he  shall  pay  the  taxes  on  such 
spirits  at  the  time  of  rendering  the  duplicate  account 
thereof.  If  he  distill  less  than  one  hundred  and  fifty 
barrels  per  year,  he  may  make  his  returns  and  pay 
duties  on  the  first  day  of  every  month. 

The  second  count  of  the  information  avers  a  ne- 
glect of  this  duty. 

Section  68  provides  "That  the  owner,  agent^  or  su- 
perintendent of  any  .  .  .  still,  boiler,  or  other 
vessels  used  in  the  distillation  of  spirits,  on  which  a 
duty  is  payable,  who  shall  neglect  or  refuse  to  make 
true  and  exact  entry  of  the  same,  or  to  do,  or  cause  to 
be  done,  any  of  the  things  by  law  required  to  be  done 
as  Aforesaid,  shall  forfeit,  for  every  such  neglect  or  re- 
fusal, all  the  .  .  spirits  made  by  or  for  him  .  .  . 
and  the  stills,  boilers,  and  other  vessels  used  in  dis- 
tillation, together  with  the  sum  of  five  hundred  dol- 
lars     which  said  spirits,  with  the  vessels 

containing  the  same,  with  all  the  vessels  used  in  mak- 
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ing  tiie  same,  may  be  seized  by  any  collector  or  deputy 
collector  of  internal  duties,  and  held  by  Tiim  until  a  de- 
cision shall  be  had  thereon,  according  to  law.  .  .  . 
And  the  proceeding  to  enforce  said  forfeiture  of  said 
property  shall  be  in  the  nature  of  a  proceeding  in 

It  is  manifest  that  the  information  does,  in  apt  form 
and  in  apt  language,  set  forth  neglects  of  duty  for 
which  a  forfeiture  is  denounced  by  the  express  terms 
of  this  section.  This  is  conceded  by  the  learned  coun- 
sel <rf  the  claimants.  They  admit  that  the  property 
seized  must  be  condemned  as  forfeited  if  the  facts  es- 
tablished by  the  claimants  are  not  sufficient  to  show 
that,  as  to  the  property  claimed  by  them,  there  never 
was  any  forfeiture. 

In  respect  to  the  first  fact  established  by  the  claim- 
ants, that  is,  that  the  barrels  were  regularly  branded 
by  the  United  States  inspector  before  they  purchased,  it 
is  clear  that  it  famishes  no  answer  to  any  thing  alleged 
in  the  information.  Besides  the  duties  which  are  en- 
joined by  section  67,  the  neglect  of  which  is  alleged  in 
tiie  information,  section  59  requires,  ''That  all  spirits 
distilled  as  aforesaid  by  any  person  licensed  as  afore- 
said shall,  before  the  same  are  used  or  removed  for  any 
purpose,  be  inspected,  gauged,  and  proved  by  some 
inspector  appointed  for  the  performance  of  such  du- 
ties." K  the  information  had  alleged  a  removal  of  the 
spirits  distilled  before  inspection,  the  fact  that  the  bar- 
rels were  branded  before  removal  would  have  been  ma- 
terial. It^  however,  not  only  furnishes  no  answer  to 
the  charges  set  out  in  the  information,  that  no  entry 
was  made  from  day  to  day,  in  a  book  kept  for  tha^ 
purpose,  of  the  number  of  gallons  of  spirits  distilled, 
or  tiie  number  removed  for  consumption  or  sale,  and 
that  no  return  was  made  to  the  assessor,  such  as  is  re- 
quired  by  law,  but  it  has  not  the  slightest  relation 

to  either  of  them.    This  is  conceded  by  the  claimants. 
7 
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They  do  not  rely  on  this  fact  as  precluding  a  con- 
demnation.  They  treat  it  simply  as  one  of  the  &cts 
which  show  that  the  claimants  acted  in  good  faith  and 
are  Jxywa,  fide  purchasers ;  and,  as  I  have  already 
announced  that  I  am  satisfied,  upon  the  whole  case, 
that  the  claimants  are  such  purchasers,  it  is  wholly 
immaterial  for  me  to  state  what  influence  I  have  given 
to  this  single  feust  in  arriving  at  the  more  general  con- 
clusion of  the  good  fEiith  of  the  claimants.  K  the  bar- 
rels had  not  been  branded  by  an  inspector  this  would 
have  been  a  most  material  fa^t,  if  an  effort  had  been 
made  to  show  bad  faith ;  but  no  such  effort  has  been 
made.  That  the  claimants  were  innocent  purchasers  is 
established,  and  is  not,  in  fact,  contested  by  the  United 
States,  and,  therefore,  the  fact  of  the  barrels  being 
branded  is  entitled  to  no  consideration  whatever. 

This  brings  me  to  the  consideration  of  the  main 
question  in  the  case :  Does  the  fact  that  the  claimants 
purchased  the  whiskey  claimed  by  them  honafide^  and 
without  any  knowledge  or  suspicion  of  the  alleged 
cause  of  forfeiture,  preclude  a  judgment  of  condemna- 
tion (  This  is  a  very  important  question,  whether  it  be 
considered  in  reference  to  the  citizen  or  to  the  govern- 
ment It  has  been  argued  before  me  with  great  ability, 
and  I  have  bestowed  upon  it  much  reflection. 

The  general  law  of  property  is,  that  the  true  owner 
may  recover  it  of  any  one  who  has  it  in  possession,  no 
matter  whether  the  possessor  be  a  bona  fide  purchaser 
or  not  The  law  which  protects  h(ma  fide  holders  of 
bills  of  exchange  and  other  negotiable  paper  has  no  rela 
tion  to  property  generally.  Every  purchaser  of  mer- 
chandise or  other  property  risks,  in  a  certain  sense,  the 
title  of  his  vendor,  and,  if  it  turns  out  that  his  vendor 
has  no  title  and  the  property  be  recovered  of  him,  he 
has  no  remedy  except  on  the  warranty  of  the  vendor. 
It  follows  that,'  if  when  Walker  &  Co.  and  Gheens  & 
Co.  purchased  the  whiskey  claimed  by  them  their  ven* 
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dor  had  no  title — ^that  is,  if  it  had  already  been  forfeited 
to  the  United  States,  the  fact  that  they  are  Ixmafide 
purchasers  cannot  avail  them.  Their  good  fidth  can- 
not oust  the  claim  of  the  true  owner.  They  are  exactly 
in  the  condition  of  every  1>ona  fide  purchaser  of  prop- 
erty whose  title  fails  and  who  is  therefore  obliged  to 
surrender  it  to  the  owner.  They  must  look  to  the  war- 
ranty of  their  vendor. 

liideed,  I  have  difficulty  in  perceiving  that  the  bona 
fides  of  the  purchase  is  at  all  material,  or  that  it  has 
any  relation  to  the  grounds  of  forfeiture  alleged  in  the 
information.  If  the  forfeiture  took  place  prior  to  their 
purchase,  it  is  undisputed  and  indisputable  that  the 
right  of  property  was  immediately  transferred  to  the 
United  States,  and  that  the  right  of  the  latter  must  pre- 
vail over  that  of  the  purchaser,  notwithstanding  the 
purchase  was  made  in  good  faith. 

The  right  of  the  United  States  in  such  case  depends 
not  at  all  on  the  conduct  of  the  purchaser,  but  upon 
their  own  sui)erior  title,  resulting  from  a  forfeiture 
which  took  place  prior  to  any  inception  of  right  in  the 
purchaser. 

If  there  was  no  forfeiture  prior  to  the  acquisition  of 
right  by  the  claimants,  whether  the  right  was  acquired 
by  purchase  for  a  valuable  consideration  or  by  gift,  I 
am  at  a  loss  to  conceive  how  there  was  any  forfeiture 
at  aU.  I  cannot  see  how  property,  whether  acquired 
by  gift  or  purchase,  can  be  condemned  as  forfeited  for 
the  oflfense  of  its  former  owner,  which  was  not  already 
forfeited  at  the  time  of  the  gift  or  purchase.  If  the 
acquisition  be  by  pretended  gift  or  pretended  purchase, 
in  such  sense  that  the  titie  is  not  changed,  but  really 
remains  in  the  first  owner,  tlien,  of  course,  his  offense 
committed  after  the  pretended  gift  or  sale  may  work  a 
forfeiture.  But  neither  the  Internal  Revenue  Act  nor 
any  other  act  of  Congress  forfeits  property  for  the  crime 
dT  a  person  which  does  not  belong  to  him,  or  is  not 
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managed  by  him  at  the  time  of  the  forfeiture.  Prop- 
erty is  sometimes  forfeited  in  consequence  of  the  act 
of  some  person  who  manages  or  controls  it  other  than 
the  owner ;  but  the  forfeiture  does  not  extend  to  prop- 
erty previously  managed  or  controlled,  and  which, 
before  being  contaminated  with  the  offense,  is  sold  or 
otherwise  parted  with  in  good  faith. 

The  question  then  comes  to  this :  When  does  the 
forfeiture  denounced  by  section  68  take  place  ?  Does  it 
take  place  at  the  time  the  offense  is  committed,  or  at 
some  subsequent  time  ? 

The  decisions  are  uniform,  both  in  England  and  the 
United  States,  that  when  a  statute  denounces  a  forfeit- 
ure of  property  as  the  penalty  for  the  commission 
of  crime,  if  the  denunciation  is  in  direct  t«rms,  and  not 
in  the  alternative,  the  forfeiture  takes  place  at  the  time 
the  offense  is  committed,  and  operates  as  a  statutory 
transfer  of  the  right  of  property  to  the  government 
Roberts  v.  Witherhead,  12  Modern  Rep.  92 ;  SaUceld^ 
223  ;  Wilkins  t.  Despard,  6  Term  R.  112  ;  United  States 
t.  Nineteen  hundred  and  sixty  bags  of  Coffee,  8 
Cranch,  398 ;  The  Mars,  Id.  417 ;  Gelston  v.  Hoyt,  3 
Wheat  311;  Wood  v.  United  States,  16  Pet.  362; 
Caldwell  v.  United  States,  8  How.  381. 

The  case  of  United  States  v.  Nineteen  hundred 
and  sixty  bags  of  Coffee  arose  under  section  5  of  the 
Non-Intercourse  Act  of  March,  1809,  2  Stat,  at  L.  629, 
which  provides,  "That  whenever  any  aiUcle  .  .  . 
the  importation  of  which  is  prohibited  by  this  act,  shall 
after  May  20,  be  imported  into  the  United  States  .  . 
or  be  put  on  board  of  any  ship  or  vessel,  boat,  raft,  or 
carriage,  with  intention  of  importing  the  same  into  the 
United  States  ...  all  such  articles,  as  well  as  all  other 
articles  on  board  of  the  same  ship  or  vessel,  boat,  raft, 
or  carriage  belonging  to  the  owner  of  such  prohibited 
articles,  shall  be  forfeited,  and  the  owner  shaD,  more- 
over, forfeit  and  pay  treble  the  value  of  such  articles,'* 


District  of  Kentucky.  101 

United  States  v.  Fifty-six  barrels  of  Whiskey. 

The  claimants  made  precisely  the  same  plea  which 
Walker  &  Co.  and  Gheens  &  Co.  make  in  this  case ; 
that  is,  they  alleged  that  they  were  bona  fide  purchasers 
for  a  valuable  consideration.  The  case  was  most  ably 
and  elaborately  argued ;  but  the  supreme  court  over- 
ruled the  plea,  and  held  that  by  the  terms  of  the  statute, 
the  forfeiture  took  place  upon  the  commission  of  the 
offense,  and  the  purchaser  was  not  protected.  It  will 
be  perceived  that  this  statute  does  not  fix  the  time  at 
which  the  forfeiture  is  to  take  place  in  more  explicit 
terms  than  does  the  statute  under  which  the  present 
case  arises.  The  one  declares  that  whenever  any  arti- 
cle shall  be  imported  it  shall  be  forfeited,  and  that  the 
owner  shall  forfeit  other  property ;  and  the  other 
declares  that  the  owner,  agent,  or  superintendent,  &c. 
.  .  .  who  shall  neglect  to  make  true  and  exact  entry 
and  report,  or  to  do  any  of  the  things  required  by  law, 
shall  forfeit,  &c.  If  the  forfeiture  under  the  act  of  1809 
takes  place  at  the  time  of  the  commission  of  the  offense, 
so  as  to  override  the  title  of  all  subsequent  purchasers, 
and  this,  we  have  seen,  the  supreme  court  have  ex- 
pressly decided,  I  can  conceive  of  no  argument  which 
would  not  refer  the  forfeiture  under  the  act  of  1864  to 
the  same  time,  or  which  would  not  invest  the  forfeiture 
with  the  same  consequences. 

The  case  of  Gelston  v.  Hoyt,  3  Wheat.  311,  involved 
a  construction  of  the  Neutrality  Act  of  1794,  1  Stat  at 
L.  383,  the  third  section  of  which  declares  a  forfeiture 
of  vessels  fitted  otlt  and  armed  to  be  employed  in  the 
service  of  a  foreign  State  in  committing  hostilities 
against  the  citizens,  subjects,  or  property  of  another 
foreign  State  with  whom  the  United  States  are  at  peace. 
The  court  say  'Hhe  forfeiture  must  be  deemed  to  attach 
at  the  moment  of  the  commission  of  the  offense,  and 
consequently  from  that  moment  the  title  of  the  plaintiff 
would  be  completely  divested,  so  that  he  cotdd  main- 
tain no  action  for  the  subsequent  seizure.    This  is  the 
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doctrine  of  the  English  courts,  and  it  has  been  recog- 
nized and  enforced  in  this  court  upon  very  solemn 
argument." 

The  case  of  Caldwell  v.  United  States  involved,  in 
part,  the  construction  of  sections  66  and  68  of  the  Col- 
lection Act  of  1799, 1  Stai.  at  L.  677,  the  latter  of  which 
declares  a  foifeiture  in  the  alternative,  that  is,  of  the 
goods  or  their  value,  and  the  former  declares  it  without 
any  alternative. 

The  inferior  court  had  instructed  the  jury,  "  that  if 
the  goods  were  fraudulently  entered,  it  is  no  matter  in 
whose  possession  they  were  when  seized,  or  whether  the 
United  States  had  made  an  election  between  the  penal- 
ties, and  that  the  forfeiture  took  place  when  the  fraud, 
if  any,  was  committed,  and  the  seller  of  the  goods 
could  convey  no  title  of  the  goods  to  the  purchaser." 
The  supreme  court  say:  *'This  instruction  is  partly 
right  and  partly  wrong — bright  in  respect  to  section  68, 
as  the  penalty  is  a  forfeiture  of  the  goods  without  an 
alternative  of  their  value ;  wrong,  as  the  instruction  ap- 
plies to  section  66,  the  forfeiture  under  it  being  ^  either 
the  goods  or  their  value.' 

"  In  the  flrstj  the  forfeiture  is  the  statutory  transfer 
of  right  to  the  goods  at  the  time  the  offense  is  com- 
mitted. If  this  was  not  so,  the  transgressor,  against 
whom,  of  course,  the  penalty  is  directed,  would  often 
escape -punishment,  and  triumph  in  the  cleverness  of 
his  contrivance  by  which  he  has  violated  the  law.  The 
title  of  the  United  States  to  the  goods  forfeited  is  not 
consummated  until  after  judicial  condemnation,  but 
the  right  to  them  relates  backwards  to  the  time  the  of- 
fense was  committed,  so  as  to  avoid  all  intermediate 
sales  of  them  between  the  commission  of  the  offense 
and  the  condemnation. 

"  So  this  court  said  in  the  case  of  United  States  7>. 
I^ineteen  hundred  and  sixty  bags  of  Coffee,  8  Cranch^ 
898.    It  was  said  again  in  the  case  of  United  States  v. 


District  op  Kentttckt.  103 

United  States  «.  Fifty-dx  banelB  of  Whiskey. 

The  Mars,  Id.  417;  declared  again,  four  years  after- 
wards, in  Gelston  Ji.  Hoyt,  3  Wheat.  311,  in  these 
words :  ^  The  forfeiture  must  be  deemed  to  attach  at 
the  moment  the  offense  is  committed,  so  as  to  avoid  all 
sales  afterwards.' '' 

There  is,  we  have  seen,  no  altematire  in  section  68 
of  the  Internal  Eevenue  Act  of  1864.  The  forfeiture  of 
the  spirits,  stills,  boUers,  and  other  vessels  used  in  dis- 
tillation, is  by  it  directly  declared.  Its  construction  is, 
therefore,  fixed  by  the  decisions  to  which  I  have  re- 
ferred, almost  as  certainly  and  conclusively  as  if  its 
provisions  had  been  the  direct  subject  of  adjudication. 
The  conclusion  to  my  mind,  then,  is  irresistible,  that 
the  forfeiture  denounced  by  this  section,  to  use  the  lan- 
guage of  the  supreme  court,  ^^  takes  place  at  the  time 
of  the  commission  of  the  offense,  so  as  to  avoid  all  sales 
afterwards.' ' 

It  is  just  to  the  learned  counsel  of  the  claimants  to 
say,  that  they  concede  this  would  be  the  correct  con- 
struction of  the  section  if  it  had,  in  so  many  words,  de^ 
clared  that  the  spirits,  &c.,  should  be  forfeited.  They 
say  that  the  statute  does  not  declare  that  the  spirits, 
&c.,  shall  be  forfeited,  but  that  the  owner,  agent,  or  su- 
I)erintendent  shall  forfeit  them,  and  that  this  difference 
of  language  requires  a  difference  of  construction. 

•Their  aigument  is  extremely  refined,  and  is  diJBicult 
to  state.  If  I  understood  them,  thejf  contend  that 
there  is  a  difference  between  the  construction  of  a 
statute  which  denounces  a  forfeiture  of  specific  prop- 
erty as  the  penalty  of  an  offense,  and  one  which  de- 
clajes  that  the  offender  shall  forfeit  it.  In  the  first  case 
they  concede  that  the  forfeiture  takes  place  at  the  time 
of  the  commission  of  the  offense,  whilst  in  the  latter 
they  insist  it  does  not  take  place  until  seizure,  convic- 
tion, or  judgment  No  adjudged  case  or  other  au- 
thority has  been  cited  in  support  of  this  distinction, 
and  I  am  unable  to  conceive  any  good  reason  for  up- 
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holding  it.  What  ground  is  there  for  referring  the 
forfeiture  to  the  time  of  seizure?  There  must  have 
been  a  previous  forfeiture  to  authorize  a  seizure.  The 
seizure  is  the  consequence  of  the  forfeiture,  not  the 
cause.  Nor  do  I  see  any  reason  for  referring  the  for- 
feiture to  the  time  of  conviction  or  judgment  The 
conviction  and  the  judgment  are  simply  the  consum- 
mation of  the  proceeding  that  the  law  requires  to  be  in- 
stituted to  ascertain  the  fact  or  forfeiture  of  which  the 
seizure  is  the  beginning. 

If  the  statute  made  the  forfeiture  the  consequence 
of  the  personal  conviction  of  the  offender,  in  which 
case  there  is  no  seizure,  or  if  it  even  required  a  jper- 
sonal  trial  and  conviction  to  precede  judgment  of  for- 
feiture, there  might  be  some  force  in  the  argument  of 
the  learned  counsel  founded  on  forfeitures  at  common 
law  in  cases  of  treason  and  felony.  Z  admit  that,  at 
common  law,  there  was  no  forfeiture  of  the  goods  and 
chattels  of  a  felon  until  he  was  convicted ;  but  under 
tiiat  law,  no  penalty  whatever  could  be  inflicted  for  the 
crime  of  felony  except  in  cases  of  suicide,  flight,  and 
perhaps  a  few  other  analogous  cases,  until  after  the 
personal  conviction  of  the  offender,  and  in  the  excepted 
cases  the  forfeiture  related  to  the  time  of  the  offense. 
When  the  felon  was  convicted,  death  was  the  penalty, 
.  and  judgment  of  death  followed.  A  forfeiture  of  goods 
and  chattels  y^s  a  consequence  of  the  conviction,  and 
a  forfeiture  of  real  estate  a  consequence  of  the  judg- 
ment ;  but  forfeiture  was  no  part  of  the  judgment. 
Here,  however,  we  are  not  trying  the  offender  at  all,  or 
if  at  all,  only  incidentally.  He  is  not  personally  be- 
fore the  court,  and  cannot  in  this  proceeding  be  con- 
victed. The  statutes  under  which  we  are  proceeding 
do  not  make  the  forfeiture  the  consequence  of  his  con- 
viction, but  of  his  offense,  which  offense  it  authorizes 
to  be  inquired  into  by  a  seizure*  of,  and  a  proceeding 
against,  the  property  itself.    Having  ascertained  that 
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offenses  were  committed^  I  cannot  in  this  proceeding 
render  any  judgment  against  the  offender ;  I  can  only 
render  a  judgment  of  condemnation  of  property,  which 
judgment  is  merely  the  judicial  ascertainment  of  the 
fBLct  that  the  property  was  previously  forfeited. 

When  a  statute  declares  that  an  offender  shall  for- 
feit property  as  the  penalty  of  his  offense,  and  au- 
thorizes a  proceeding  in  rem  to  ascertain  the  forfeiture, 
I  am  satisfied  that  the  forfeiture  takes  place  at  the  time 
of  the  commission  of  the  offense  just  as  certainly  as  it 
does  when  the  statute  directs,  not  that  the  offender 
shall  forfeit,  but  that  the  property  itself  shall  be  for- 
feited. There  is  a  difference  between  common  law  and 
statutory  forfeitures.  Common  law  forfeitures,  except 
in  cases  of  deodand,  suicide,  flight,  and  perhaps  a  few 
others,  were  the  consequence  of  conviction,  or  of  judg- 
ment against  the  felon,  and  followed  his  personal  trial ; 
but  statutory  forfeitures  are  usually  enforced  by  pro- 
ceeding against  the  thing,  and  relate  to  the  time  of  the 
commission  of  the  offense.  This  distinction  is  recog- 
nized by  the  supreme  court  in  the  case  of  United  States 
«.  Grundy,  3  Cranchj  337,  and  other  cases.  They  say, 
"  When  the  forfeiture  is  given  by  statute,  the  rules  of 
the  common  law  may  be  dispensed  with,  and  the  thing 
forfeited  may  either  vest  immediately  or  on  the  per- 
formance of  some  partictdar  act,  as  shall  be  the  will  of 
the  legislature.''  When  there  is  no  altfemative  in  the 
statute,  when  it  directly  declares  a  forfeiture,  and  no 
time  subsequent  to  the  committing  of  the  crime  is 
named  at  which  the  forfeiture  is  to  take  effect,  the 
settled  rule,  we  have  seen,  is,  that  it  relates  to  the  time 
ot  the  commission  of  the  offense. 

Whether  the  statute  declares  a  forfeiture  of  property 
as  the  consequence  of  crime,  or  that  the  person  who 
committed  the  crime  shall  forfeit  it,  the  effect  is  the 
same.  In  either  case  the  immediate  loss  falls  on  the 
owner.    Whether  the  forfeiture  is  in  consequence  of  his 
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own  unlawful  act^  or  of  the  nnlawfal  act  of  some  other 
person,  respecting  the  thing  forfeited,  the  loss  is  still 
his,  and  his  only.  It  is  he  who  in  fSEtct  forfeits  or  loses, 
no  matter  in  what  language  the  forfeiture  is  declared. 
By  the  terms  of  the  statute  we  are  now  considering,  the 
agent  or  superintendent  who  uses  stills,  boilers,  or 
other  vessels  in  the  distillation  of  spirits,  and  who 
neglects  to  do  the  things  enjoined  by  law,  fbrfeits  as 
well  as  the  owner.  But  the  agent  is  not  owner,  and 
literally  he  cannot  forfeit  what  he  does  not  own.  He 
may  cause  its  forfeiture  by  his  unlawful  act,  but  he 
cannot  lose  what  is  not  his.  Therefore,  when  the 
statute  declares  that  the  agent  or  superintendent  shall 
forfeit  the  stills,  boilers,  and  other  vessels,  it  must  be 
understood  to  mean  that  these  articles  shall  be  forfeited 
in  consequence  of  his  neglect  of  duty.  And  if  this  be 
its  meaning,  even  the  learned  cotinsel  of  the  claimants 
would  concede,  that  the  consequence  and  effect  of  the 
forfeiture  are  that  the  title  to  the  thing  forfeited  passes 
instantiy  upon  the  commission  of  the  offense. 

I  observe  that  the  learned  judge  of  the  Eastern  Bis* 
trict  of  Missouri  treats  section  68  as  if  it  read,  that  the 
owner  of  the  spirits  shall  forfeit  them.  And  on  this 
reasoning  he  seems  to  have  founded  his  conclusion  that 
the  owner  does  not  forfeit  what  he  sells  before  seizure. 
He  says :  **That  as  *the  owner,'  &c.,  shall  forfdt,  and 
not  the  purchaser,  the  owner  can  forfeit  only  what  be- 
longs to  him.''  It  may  be  conceded  that  the  owner  can 
forfeit  only  what  belongs  to  him,  but  I  do  not  see  that 
this  helps  the  argument ;  for  if  the  forfeiture  takes 
place,  as  I  have  shown  it  does,  at  the  time  the  offense 
is  committed,  it  is  not  necessary  to  claim  that  he  forfeits 
more  than  what  then  belongs  to  him.  If  he  forfeits 
that,  the  titie  of  the  United  States  immediately  takes 
effect  and  prevails  over  that  of  all  pxirchasers.  United 
States  V.  Three  hundred  and  ninety-six  Bairels,  3  Int. 
Hev.  Bee.  123. 


DiSTSiCT  OP  KEirrucKY.  107 

United  States  «.  Fiftyndz  bwrek  of  Whiskey. 

An  attentiye  examination  of  the  section,  liowever, 
will  show  that,  by  its  terms,  it  is  not  the  owner  of  the 
spirits,  but  the  owner,  agent,  or  superintendent  of  the 
stills,  boilers,  or  other  vessels  in  the  distillation  of 
spirits,  who  forfeits.  It  is  the  neglect  to  perform  a 
prescribed  duty  by  any  one  who  uses  stills,  boil- 
ers, or  other  vessels  in  the  distillation  of  spirits, 
whether  as  owner,  or  simply  as  agent  or  super- 
intendent, which  produces  the  forfeiture  ;  and  what  are 
forfeited  are  the  stills,  ^oilers,  and  other  vessels  and 
spirits  made  by  or  for  him.  If  the  agent  forfeits  only 
what  "belongs  to  him,"  he  forfeits  nothing,  for  the 
stills,  boilers,  and  other  vessels  and  spirits  do  not  be- 
long to  him.  They  belong  to  the  principal.  But  the 
statute  says  the  agent  who  neglects,  &c.,  shall  forfeit 
these  things,  and  there  are  no  means  of  escaping  a  pro- 
vision so  express.  The  statute,  then,  must  mean  that 
these  things  shall  be  forfeited  for  the  agenf  s  neglect,  or 
as  to  him  it  is  inoperative,  and  has  no  meaning  at  all. 
And  if  they  are  forfeited  for  his  neglect,  surely  the  for- 
feiture takes  effect  the  moment  of  neglect.  There  is  no 
other  period  to  which  it  can  possibly  be  referred. 

I  have  great  respect  for  the  opinions  of  the  learned 
judge  who  decided  the  case  of  United  States  tJ.  Three 
hundred  and  ninety-six  Barrels,  above  referred  to.  I 
have  not  ventured  to  differ  from  him  until  after  the 
fullest  consideration  and  the  clearest  conviction  I 
cannot  but  think  his  decision  is  based 'on  a  misreading 
of  the  statute,  as  weU  as  on  a  misconception  of  ad- 
judged cases.  The  conclusion  to  which  I  have  arrived 
is,  I  think,  sustained  by  a  recent  unreported  opinion 
of  the  learned  judge  of  the  Southern  District  of  Ohio, 
in  the  case  of  United  States  tJ.  Sixteen  hogsheads  of  To-. 
bacco,  and  by  the  uniform  decisions  of  the  supreme 
court  of  the  United  States ;  and  I  have  not  a  doubt  of 
its  correctness. 

I  need  not  say  that  I  have  arrived  at  my  conclusion 
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reluctantly.  I  have  examined  every  provision  of  the 
statute  ;  I  have  attentively  considered  section  180,  and 
every  section  which  declares  a  forfeiture,  and  I  think 
that  the  provisions  of  each  and  all  of  them  confirm  the 
construction  of  section  68  which  is  here  adopted.  It 
would  be  a  much  more  pleasing  task  for  me  to  order  a 
restoration  of  the  property  seized  to  the  innocent  claim- 
ants than  to  adjudge  its  condemnation,  if  I  could  do  so 
consistently  with  my  sense  of  duty.  I  have  been  lite- 
rally forced  to  a  decision  in  sjj^te  of  my  personal  incli- 
nation by  a  current  of  authorities  which  is  irresistible. 

Judgment  of  condemnation  must  be  entered. 

The  counsel  of  Walker  &  Co.,  however,  ask  that  the 
judgment  be  limited  to  nineteen  of  the  barrels  claimed 
by  them,  and  that  the  other  three  seized  in  their  posses- 
sion be  restored.  This  motion  is  based  on  the  following 
state  of  facts : — 

The  twenty-two  barrels  of  spirits  claimed  by  Walker 
&  Co.  are  part  of  a  lot  of  thirty-seven  barrels  purchased 
at  the  same  time.  Only  thirty-two  of  the  barrels  were 
distilled  by  WiQiam  E.  Reed,  mentioned  in  the  inform- 
ation. Five  were  distilled  by  some  one  else  ;  and  as  to 
them,  there  is  neither  proof  nor  allegation  that  there 
was  any  violation  of  law.  If  these  five  barrels  remained 
and  could  be  identified  as  among  those  seized,  they 
would  be  restored,  of  course.  But  Walker  &  Co.  mixed 
the  whole  thirty-seven  barrels  together  in  the  process 
of  reifying,  and,  after  rebarreling  and  selling  a  portion 
of  the  compound,  the  twenty-two  barrels  seized  remain, 
so  that  it  is  now  impossible  to  identify  any  of  the  spirits 
which  were  not  distilled  by  William  E.  Reed.  It  is 
possible,  and  perhaps  probable,  that  five  thirty-seventh 
parts  of  the  twenty-two  barrels,  or  about  three  barrels 
in  quantity,  were  not  distilled  by  him.  But  it  cannot 
be  alleged,  with  absolute  certainty,  that  any  part  of  the 
five  barrels  remain.    All  that  can  be  said  is,  that  it  is 
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probable.    And  if  any  part  of  them  remain,  it  is,  of 
course,  impossible  to  separate  that  part  from  the  rest. 

If,  then,  I  restore  to  Walker  &  Co.  three  barrels, 
those  barrels  will  contain  some  whiskey  which  has 
been  forfeited,  and  therefore  belongs  to  the  United 
States.  I  have  no  right  thus  to  dispose  of  the  property 
of  the  United  States.  I  have  no  right  to  make  an  equi- 
table division  between  them  and  the  claimants.  I  am 
obliged  to  give  to  the  United  States  all  the  spirits  which 
are  shown  to  be  theirs.  If  the  claimants,  by  mixing 
their  own  whiskey  with  that  of  the  United  States,  have 
rendered  it  impossible  to  identify  theirs,  they  mnst  suf- 
fer the  consequences  of  their  own  act.  They  made  the 
mixture,  it  is  true,  in  perfectly  good  faith,  in  the  regu- 
lar exercise  of  their  trade  and  business,  and  believing 
that  the  whole  of  the  whiskey  belonged  to  them ;  still, 
by  their  act  they  have  put  it  out  of  their  power  to  give 
to  the  United  States  only  what  belongs  to  them.  They 
are  obliged,  by  force  of  a  well  known  rule  of  law,  to 
surrender  to  the  plaintiflfs  aU  that  belongs  to  them ; 
although  in  so  doing  they  may  be  obliged  to  give  up 
some  that  belongs  to  themselves. 

iJ  one  intermixes  his  goods  with  those  of  another, 
without  his  knowledge  or  consent,  so  that  they  cannot 
be  identified,  the  law  does  not  aUow  him  any  remedy  ; 
but  gives  the  entire  property,  without  any  account,  to 
him  whose  original  dominion  or  property  is  invaded. 
2  Blacks.  Com.  405. 

The  order  of  condemnation  must,  therefore,  include 
the  whole  of  the  thirty-two  barrels.  Nor  does  this  de- 
cision work  in  this  case  any  real  hardship.  The  United 
States  are  actually  entitled  to  thirty-two  barrels  of  the 
whiskey  purchased  by  Walker  &  Co.  They  claim  in 
this  suit  only  twenty-one,  leaving  with  Walker  &  Co. 
ten,  or  the  proceeds  of  ten,  which  are  not  claimed,  and 
may  never  be  claimed. 

In  concluding  this  opinion,  I  adopt  what  the  su- 
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preme  court  of  the  United  States  said  in  announcing 
their  decision  in  a  similar  case : — ^'  It  is  true  that  cases 
of  hardship  and  even  absurdity  may  be  supposed  to 
grow  out  of  this  decision  ;  but,  on  tiie  other  hand,  if, 
by  a  sale,  it  is  put  in  the  power  of  an  offender  to  purge  a 
forfeiture,  a  state  of  things  not  less  absurd  will  certainly 
result  from  it.  When  hardships  shall  arise,  provision 
is  made  by  law  for  affording  relief  under  authority 
much  more  competent  to  decide  on  such  cases  than  this 
court  ever  can  be.^^ 

^^  In  the  eternal  struggle  that  exists  between  the  ava- 
rice,  enterprise,  and  combination  of  individuals  on  the 
one  hand,  and  the  power  charged  with  the  administra- 
tion of  the  law  on  the  other,  severe  laws  are  rendered 
necessary  to  enable  the  executive  to  carry  into  effect 
the  measures  of  policy  adopted  by  the  legislature.*' 


Decree  accordingly. 


UNITED  STATES  v.  HARRIS. 
District  Court;  District  ^ Kentucky^  March  jT.,  1866. 
Powers  of  the  PREsro^E^T. — Remission  of  Pob- 

FEITUEES. 

After  a  judgment  in  proceedings  for  a  ^e,  penalty,  or  forfeiture  has 
been  rendered,  by  which  a  moiety  thereof  has  become  vested  in  an 
informer  or  other  indiyidaal,  it  is  not  within  the  power  of  the  presi- 
dent by  a  pardon  to  remit  or  release  the  moiety  thus  accruing  to  the 
individuaL  His  power  is  limited  to  a  remission  of  the  share  of  the 
goTexnment  only.    ^6^  held,  where  the  conTiction  took  place  before 
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the  enactment  of  flection  9  of  the  Internal  Beyenne  Act  of  July  13, 
1860, 14  BtaL  'at  L.  146. 
R  Mems,  that  hefore  judgment,  where  the  prosecution  is  wholly  in  the* 
name  of  the  United  States,  the  president  has  complete  power  oyer 
the  whole  case. 

Motion  for  payment  out  of  funds  in  conrt. 
ThoTfMS  B.  FarleigJiy  for  the  motion. 


B.  H.  BristoWy  District- Attorney,  for  the  govern- 
ment. 

BaIiLAKD,  J.— On  March  15, 1866,  J.  G.  Harris  was 
convicted  of  having  in  his  possession  merchandise  sub- 
ject to  duty  for  the  purpose  of  selling  the  same  with 
the  design  of  avoiding  the  payment  of  duties  imposed 
thereon,  and  also  of  the  offense  of  selling  cigars,  not 
being  the  manufacturer  thereof  upon  which  the  duties 
imposed  by  law  had  not  been  paid,  with  the  knowledge 
thereof. 

On  the  same  day,  the  court  rendered  judgment 
against  the  convict,  that  he  pay  a  fine  to  the  United 
States  of  five  hundred  doUars  on  account  of  the  first 
offense,  and  one  hundred  dollars  for  the  second  offense, 
in  all  six  hundred  dollars. 

On  the  motion  of  the  district-attorney,  the  convict 
was  not  committed  to  prison  until  the  fine  should  be 
paid,  but  a  capias  was  awarded  against  him. 

On  the  next  day,  March  16,  John  M.  Hewitt  was, 
by  the  judgment  of  the  courf,  ascertained  to  be  the  first 
informer  of  the  matters  whereby  the  fine  imposed  on 
account  of  the  first  offense  was  incurred,  and  tiie  judg- 
ment rendered  on  the  day  previous  was  so  far  modified 
tiiat  one  moiety  of  said  fine,  to  wit,  two  hundred  and 
fifty  dollars,  was  adjudged  to  be  for  the  use  of  said 
Hewitt,  and  the  remainder  for  the  use  of  the  United 
States. 
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On  April  15,  the  president  of  the  United  States,  by 
.his  deed  of  pardon,  which  recites  that  the  said  Harris 
had  been  * '  sentenced  to  pay  a  fine  of  six  hundred  dol- 
lars," remitted  to  him  the  payment  of  two- thirds  of  the 
same. 

The  marshal,  who  at  this*  time  had  in  his  hands  said 
capias^  assuming  that  the  pardon  was  folly  effective  to 
discharge,  according  to  its  tenor,  the  defendant  from 
the  payment  of  four  hundred  doUars  of  said  fine,  and 
that  the  defendant  had  a  right,  under  the  laws  of  the 
State  of  Kentucky,  which  have  been  adopted  by  the 
United  States,  to  replevy  the  judgment,  allowed  the 
defendant  to  give  his  bond,  with  Walter  C.  Whittaker 
and  others,  sureties,  dated  May  14,  whereby  the  parties 
undertook  to  pay,  three  months  after  date,  two  hun- 
dred and  fifty-three  dollars,  with  interest  from  date. 
This  sum  is  just  equal  to  one-third  of  the  fine  and  the 
costs  of  prosecution.  This  bond  was  subsequently 
satisfied  by  the  pajmient  into  court,  on  December  17, 
of  two  hundred  and  sixty-one  dollars  and  forty  cents. 

And  now  E.  M.  Moseby,  the  assignee  of  the  in- 
former, has  moved  the  court  that  the  whole  sum  ad- 
judged to  the  informer  by  the  judgment  of  March  16, 
1866,  be  paid  to  him  out  of  the  fund  in  court,  with 
interest  from  May  14,  the  date  of  the  replevin  bond. 

This  motion  assumes  for  its  basis  that  the  president 
had  no  right  to  remit  any  portion  of  the  fine  previously 
adjudged  to  the  informer,  and  that  the  informer  is 
therefore  entitled  to  his  whole  share,  just  as  if  no 
remission  had  taken  place. 

The  question  presented  by  this  motion  is  an  exceed- 
ingly interesting  and  important  one.  It  involves  a 
consideration  of  the  power  of  the  president,  under  the 
constitution  of  the  United  States,  to  remit  fines,  and,  so 
far  as  I  am  informed,  it  has  never  been  determined  by 
either  the  supreme  court  or  by  any  circuit  court  of  the 
United  States.    I  would,  therefore,  gladly  avoid  its 
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decision  if  I  could ;  but  every  view  which  I  take  of  the 
motion  submitted  only  confirms  me  in  the  conviction 
that  the  question  suggested  is  directly  involved,  and 
that  its  determination  can  in  no  way  be  shunned.  But 
whilst  I  approach  its  consideration  with  unfeigned 
diffidence,  folly  impressed  with  the  responsibility  which 
Bveiy  judge  must  feel  when  he  is  obliged  to  determine 
any  matter  concerning  the  limit  which  the  constitution 
has  imposed  on  any  department  of  the  government,  I 
have  no  disposition  to  shrink  from  the  performance  of  a 
duty  which  I  conceive  is  clearly  enjoined  on  me.  With- 
out, therefore,  any  further  apology,  I  proceed  to  an- 
nounce the  conclusion  to  which  I  have  arrived,  and  to 
assign  some  of  the  reasons  on  which  it  is  founded. 

By  section  41  of  the  act  of  June  30,  1864,  commonly 
called  the  internal  revenue  act^  under  which  this  con- 
viction was  had,  it  is  provided  that  ^^aU  fines,  x)enal- 
ties,  and  forfeitures  which  may  be  incurred  or  imposed 
by  virtue  of  this  act,  shall  be  sued  for  and  recovered  in 
the  name  of  the  United  States,  in  any  proper  form 
of  action,  or  by  any  appropriate  form  of  proceeding : 
....  and  when  not  otherwise  or  differently  pro- 
vided for,  one  moiety  thereof  shaU  be  to  the  use  of  the 
United  States,  and  the  other  moiety  to  the  use  of  the 
person,  to  be  ascertained  by  the  judgment  of  the  courts 
who  shall  first  inform  of  the  cause,  matter,  or  thing 
whereby  any  such  fine,  penalty,  or  forfeiture  was  incur- 
red." A  similar  provision  is  also  to  be  found  in  sec- 
tion 179. 

It  has  already  been  stated  that  by  judgment  of  this 
court,  rendered  March  16,  1866,  John  M.  Hewitt  was 
ascertained  to  be  the  person  who  first  informed  of  the 
matter,  whereby  the  fine  of  five  hundred  dollars  was 
incurred,  and  that  one  moiety  thereof  was  then  ad- 
judged to  him.  Did  this  judgment  so  vest  this  moiety 
in  him  that  it  could  not  be,  or  rather  was  not,  divested 

or  impaired  by  the  pardon  of  the  president  ?  This  is  the 
8 
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question  wMch  I  now  proceed  to  consider.  By  sec- 
tion n.  of  article  XL  of  the  Constitution  of  the  United 
States,  it  is  declared  that  ''the  president  .  .  . 
shall  have  power  to  grant  reprieves  and  pardons  for  of- 
fenses against  the  United  States,  except  in  cases  of  im- 
peachment." This  language  is  less  explicit  than  that 
employed  in  the  constitution  of  Kentucky,  and  in  the 
constitutions  of  other  States,  to  confer  a  like  power  on 
the  governor.  In  this,  and  in  other  States,  the  gov- 
ernor is  expressly  empowered  to  remit  fines  and  for- 
feitures, as  well  as  to  grant  reprieves  and  x>ardons. 
But,  although  this  difference  of  language  might  have 
led  to  a  difference  of  construction  in  respect  to  the  ex- 
tent of  the  power  intended  to  be  conferred,  and  might 
have  resulted  in  denying  to  the  president  the  power  of 
remitting  either  fines  or  forfeitures,  such,  in  fact,  has 
not  been  its  effect,  for  it  may  be  considered  as  settied 
that  the  power  of  pardon  in  the  president  embraces  all 
offenses  against  the  United  States,  except  cases  of  im- 
peachment, and  includes  the  power  of  remitting  fines, 
penalties,  and  forfeitures.  2  Story  Const.  §  1504 ;  United 
States  V.  Lancaster,  4  Wash.  C.  Ct.  66  ;  United  States  v. 
Wilson,  7  Pet.  161 ;  JExp.  W«Us,  18  ffow.  307. 

Conceding,  however,  that  the  power  of  pardon  in- 
cludes the  right  to  remit  fines  and  penalties,  stiU,  to 
understand  the  extent  to  which  it  may  be  exercised  by 
the  president,  we  must  look  to  the  extent  of  this  pre- 
rogative rightfully  belonging  to  the  executive  of  that 
nation  whose  language  we  speak,  and  whose  principles 
of  jurisprudence  the  people  of  the  United  States 
brought  with  them  as  colonists,  and  established  here. 
If  the  terms  "pardon,"  ^^haJbeas  corpus^^^  bill  of  at- 
tainder," ^^  ex  post  facto^'^^  and  other  terms  used  in  the 
constitution,  had  a  well  known  meaning  in  that  lan- 
guage, and  in  that  system  of  jurisprudence,  the  con- 
clusion is  irresistible  that  the  convention  which  framed 
the  constitution  had  reference  to  that  meaning  when  it 
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employed  them,  and  that  the  people  accepted  them  in 
that  sense  when  they  ratified  the  work  of  the  conven- 
tion. But  this  proposition,  impregnable  as  it  seems  to 
be  in  the  light  of  mere  abstract  reasoning,  is  donbly 
fortified  by  judicial  decisions.  Calder  v.  Bell,  3  DaZl. 
390 ;  Watson  v.  Mercer,  8  Pei.  110  ;  Carpenter  v.  Penn- 
sylvania, 17  Bow.  463  ;  United  States  v.  Wilsoil,  7  Pet. 
160.  Indeed,  the  supreme  court,  in  the  last  case  cited, 
speaking  in  reference  to  the  very  matter  we  have  now 
before  us, — ^that  is,  the  extent  of  the  power  of  the  presi- 
dent to  grant  pardons, — says:  *'As  this  power  has 
been  exercised  from  time  immemorial  by  the  executive 
of  that  nation  whose  language  is  our  language,  and  to 
whose  judicial  institutions  ours  bear  a  close  resem- 
blance, we  adopt  these  principles  respecting  the  opera- 
tion and  effect  of  a  pardon.  ^^ 

It  follows  from  this  reasoning,  and  from  these  au- 
thorities, that  if  the  king  of  England  cannot,  under  his 
prerogative  of  pardon,  remit,  after  judgment,  the  share 
of  a  fine  given  by  law  to  an  informer,  it  is  not  within 
tiie  power  of  the  president  to  do  it  under  the  constitu- 
tion of  the  United  States.  Indeed,  it  would  seem  ab- 
surd to  suppose  that  either  the  framers  of  the  constitu- 
tion, or  the  people  who  ratified  it,  intended  to  confer 
on  the  president  a  power,  in  this  respect,  larger  than 
that  possessed  by  the  sovereign  of  Great  Britain. 

Now  I  find  that  the  English  authorities  are  uniform 
to  the  effect  that  the  king  cannot  make  pardon  to  the 
injury  or  loss  of  others  ;  that  he  cannot,  by  his  act  of 
grace,  give  away  that  which  belongs  to  another ;  that 
he  cannot  divest  a  vested  interest ;  in  short,  that,  after 
an  action  popular,  brought  tarn  pro  domino  rege  quam 
pro  se  ipso  according  to  any  statute,  he  may  discharge 
his  own  share  as  well  after  as  before  judgment,  but 
that,  after  judgment,  he  cannot  remit  the  part  of  the 
informer,  because,  in  the  language  of  the  law,  this 
shaxe  of  the  informer  is,  by  the  judgment^  vested  in 
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him.  3  Coke  Inst  ch.  105,  236«238 ;  2  HawUns  PI.  qf 
the  Crovm^  ch.  37,  553 ;  11  Ooke^  65,  d,  66,  a  (Foster's 
Case) ;  Yin.  Abr.  tit.  Prerogative,  n,  a,  7 ;  5  Comyn 
Dig.  tit  Pardons,  245,  citing  Strange^  1272 ;  Parker ^ 
289 ;  Crocker,  9,  199. 

The  authorities  in  the  United  States  are  to  the  same 
eflfect,  though,  as  I  have  already  said,  the  precise  ques- 
tion here  presented  has  never  been  decided.  United 
States  V.  Lancaster,  4  Wash.  C.  Ct.  M;  State  v.  Simp- 
son, 1  Bailey,  378 ;  State  v.  Williams,  1  ^otf  &  McO. 
26 ;  Matter  of  Floumey,  1  Kelley,  606  ;  State  7).  Parley, 
8  Blackf.  2W  ;  State  v.  McO.  Blenis,  21  Mo.  272 ;  JSxp. 
McDonald,  2  Wliart  440 ;  Duncan  ^.  Commonwealth, 
4  Serg.  &  R.  451 ;  Playford  n.  Commonwealth,  4  Barr. 
144 ;  The  Hallen  and  Cargo,  1  Mas.  431.  In  some  of 
these  cases  it  is  expressly  stated  that  by  the  common 
law  of  England,  the  king,  in  the  exercise  of  his  prerog- 
ative of  pardon,  cannot  remit  either  the  share  or  jBne 
awarded  to  an  informer  by  the  judgment  of  a  court, 
or  the  costs  of  prosecution  when  they  are  adjudged  to 
the  officers  of  the  conrt>  and  it  is  held  that  this  limit 
also  attaches  to  the  power  of  pardon  conferred  on  the 
governors  of  States  by  their  several  constitutions. 

Following  the  mandate  of  these  authorities,  my 
conclusion  is,  that  a  proper  interpretation  of  the  consti- 
tution limits  the  power  of  pardon  confided  to  the  presi- 
dent, after  a  judgment  ordering  a  portion  of  a  fine  to  be 
paid  to  a  private  citizen,  to  a  remission  of  the  share  of 
the  government  only,  and  that  it  is  inoperative  to  di- 
vest an  interest  vested  by  such  judgment  in  the  citizen. 
What  the  president  may  do  before  judgment,  it  is,  per- 
haps, not  proper  for  me,  in  this  case,  to  say ;  but  when 
the  prosecution  is  wholly  in  the  name  of  the  United 
States,  I  see  nothing  in  the  foregoing  authorities  which 
would  deny  him  complete  power  over  the  whole  case  ; 
for  although  the  cases  of  Jones  v.  Shore,  1  Wheat.  670, 
and  Van  Ness  i).  Buell,  4  Id.  74,  suggest  that  the  in- 
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former  has  a  right  which  attaches  on  seizure,  or  at  least 
on  the  institation  of  a  prosecution,  they  admit  that  this 
right  is  only  inchoate,  and  is  not  consummated  or 
Tested  until  judgment 

I  have  not  overlooked  the  decision  of  the  supreme 
court  in  the  case  of  United  States  v.  Morris,  10  Wheat.  \ 
2i6j  in  which  it  is  held  that  the  secretary  of  the  treas- 
ury, under  the  power  conferred  on  him  by  the  act  of 
1797,  to  remit  fines,  penalties  and  forfeitures,  may  re- 
mit, after  judgment,  the  share  of  the  informer,  as  well 
as  tiie  share  of  the  United  States.  But  it  will  be  seen 
by  reference  to  the  opinion  of  the  court,  that  they  re- 
gard this  power,  conferred  by  act  of  Congress  on  the 
secretary,  as  materially  distinguishable  from  the  power 
of  pardon  conferred  on  the  president  by  the  constitu- 
tion. The  secretary,  by  the  terms  of  the  act,  can  remit 
only  where  the  penalty  "shall  have  been  incurred 
without  willful  negligence  or  any  intention  of  fraud ;" 
and  is,  therefore,  authorized  to  administer  a  sort  of 
equitable  relief, — ^that  is,  to  relieve  where,  in  justice 
and  equity,  no  penalty  should  be  paid.  But  the  power 
of  ibe  president  proceeds  on  no  such  principle.  He 
may  {)ardon  whom  he  will,  and  wholly  without  respect 
to  the  moral  guilt  or  innocence  of  the  legal  offender. 
Moreover,  the  court  rest  their  decision  on  the  ground 
that  the  statute  expressly  confers  on  the  secretary  the 
power  claimed  ;  and  recognizing  the  maxim  ci^fus  est 
donate  ^us  est  disponerey  they  consider  that' there  can 
be  no  question  that  Congress,  which  gives  the  right  to 
the  informer,  may,  in  its  discretion,  provide  upon  what 
conditions  it  may  be  enjoyed  or  taken  away. 

Nor  have  I  overlooked  the  provisions  of  section  9  of  . 

the  amended  Internal  Revenue .  Act  of  1866,  14  Stat. 

J  otL.  146,  which  assert  that  *^it  is  hereby  declared  to 

\  be  the  true  intent  and  meaning  of  the  present  and  all 

previous  provisions  of  internal  revenue  acts  granting 

shares  to  informers,  that  n9  right  accrues  to  or  is  vested 
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in  any  informer  in  any  case  until  the  fine,  -penalijj  or 
forfeiture  in  such  case  is  fixed  by  judgment  or  compro- 
mise, and  the  amount  or  proceeds  shall  have  been  paid, 
when  the  informer  shall  become  entitled  to  his  legal 
share  of  the  sum  adjudged  or  agreed  upon  and  re- 
ceived.'* 

Whatever  may  be  the  effect  of  these  provisions  in 
cases  arising  under  this  act,  it  is  manifest  they  cannot 
affect  rights  vested  previous  to  their  adoption  under 
the  law  as  it  then  existed.  K  more  was  meant  by  these 
provisions  than  to  change  existing  laws ;  if  they  were 
intended  to  famish  to  the  courts  a  rule  for  the  interpre- 
tation of  previous  statutes,  I  cannot  admit  their  binding 
force  to  this  extent.  It  is  the  province  of  Congress  to 
make  laws,  not  interpret  them.  Their  interpretation, 
when  made,  is  confided  by  the  constitution  to  the 
judiciary. 

Nor  has  the  decision  of  the  court  of  appeals  of  this 
State,  in  the  case  of  Rout  7).  Feemster,  7  /.  J.  Marsh. 
132,  escaped  my  attention.  That  decision  has  been 
understood  by  some  to  hold  that  the  governor  may  re- 
mit the  share  of  the  citizen  in  a  fine.  It  will,  however, 
be  seen  that  the  case  goes  only  to  this  extent,  that  the 
governor  may  remit  the  whole  fine,  including  the  por- 
tion given  by  law  to  the  commonwealth' s  attorney,  be- 
cause by  the  terms  of  the  statute  he  is  entitled  to 
nothing  until  the  fine  is  collected.  But  if  the  decisions 
of  the  courts  in  this  State  are  to  control  my  decision  in 
this  case,  it  may  be  well  to  refer  to  the  case  of  Prazier 
T.  Commonwealth,  12  B.  Monroe^  369,  in  which  it  is 
held  that  when  the  governor  remits  less  than  half  of 
the  fine,  or  more  than  half,  the  part  not  remitted,  to  the 
extent  of  not  more  than  half,  should  be  paid  to  the 
attorney  of  the  commonwealth.  This  is  an  express 
authority  for  giving  the  whole  of  the  fine  collected  in 
this  case  to  the  informer. 

It  is  due  to  the  president  J»  say  that  it  is  very  appa- 
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lent^  from  the  terms  of  the  pardon  granted  by  him,  he 
vrss  not  aware  that  any  portion  of  the  fine  adjudged 
against  the  convict  had  been  ordered  to  be  paid  to  an 
iDibrmer.  K  he  was  fnmished  with  a  copy  of  the  judg- 
ment at  all,  it  must  have  been  a  copy  of  that  rendered 
March  16,  which,  as  we  have  seen,  adjudged  the  whole 
fine  to  the  United  States.  If  he  had  seen  the  judgment 
as  it  was  modified  by  the  order  of  the  next  day,  which 
adjudged  two  hundred  and  fifty  dollars  to  be  for  the 
nse  of  John  M.  Hewitt,  informer,  it  is  not  probable  that 
he  would  have  attempted  to  impair  his  right ;  for  I  find, 
by  consulting  the  opinions  of  the  attorney-general  of 
the  United  States,  that  the  power  of  the  president  to 
remit  the  share  of  an  informer  after  judgment  has  never 
been  expressly  affirmed,  but,  on  the  contrary,  fre- 
quently doubted,  and  often  denied. 

Let  judgment  be  entered : 

That  out  of  the  money  in  the  registry  of  the  .court, 
in  this  case,  there  be  paid  to  the  assignee  of  the 
informer  two  hundred  and  fifty-eight  dollars  and  eighty- 
seven  cents,  which  is  the  amount  of  the  sum  heretofore 
adjudged  to  the  informer,  with  interest  from  the  date 
of  the  replevin  bond,  May  14,  until  the  day  the  money 
was  paid  into  the  registry  of  the  court 
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UNITED  STATES  v.  McGINNIS. 
District  Cowrjt ;  District  qfNem  Jersey^  March  T.y  1868. 

JOLNDEB    Of     InBICTMEKT.  —  VIOLATION    OF    REVE- 
NUE lAw. 

Where  two  persons  composing  a  partnership  make  and  sign,  in  their 
partnership  name,  a  false  return  to  the  assessor  of  internal  revenue, 
they  may  be  jointly  indicted  therefor. 

Manufactorers  of  tobacco  are  not  exempt  ^m  indictment  for  violation 
of  the  internal  revenue  laws.  The  government  is  not  confined  to 
proceedings  in  rem,  but  may  prosecute  the  individuals  concerned, 
personally. 

Motion  to  quasli  an  indictment. 

William  JReed,  for  the  motion. 

A.  Q.  Keasbepy  District- Attorney,  in  opposition. 

Field,  J. — ^This  is  an  indictment  against  Silas  J. 
McGinnis  and  George  Monntjoy,  manufacturers  of  to- 
bacco, for  making  a  false  and  fraudulent  return  under 
the  Internal  Berenue  Act.  The  motion  is  to  quash  the 
indictment.  There  are  two  classes  of  objections  taken. 
The  former  apply  only  to  the  first  count ;  the  latter  go 
to  the  whole  indictment.  I  will  consider  tiie  latter  first ; 
for  if  these  are  sufficient,  the  motion  must  be  overruled, 
although  the  first  count  may  be  defective. 

It  is  objected,  in  the  first  place,  that  the  defendants 
are  imyro-perlj  joined  in  the  same  indictment.  The 
general  rule  is,  that  where  two  or  more  join  in  the  com- 
mission of  an  ofi^ense,  they  may  be  indicted  either 
jointly  or  separately.    The  rule  is  admitted.    But  it  is 
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said,  there  is  an  exception  to  it  in  the  case  of  perjury^ 
and  that  tlus,  although  not  a  case  of  x)er]Ti]y,  is  yet 
analogous  to  it ;  or,  to  use  the  language  of  counsel,  it  is 
"next  of  kin,"  But  x)©rjuiy  is  no  exception  to  the 
rale.  It  is  rather  an  illustration  of  it  The  rule  is, 
when  the  offense  is  joint  there  may  be  a  joint  indict- 
ment. But  in  perjury,  from  the  very  nature  of  the 
case,  the  offense  cannot  be  a  joint  one.  Nor  is  this 
peculiar  to  i)erjury.  It  applies  as  well  to  other  offenses ; 
sach  as  the  speaking  of  seditious  and  blasphemous 
words,  or  the  publication  by  two  booksellers  of  the 
same  libeL  In  all  these  case,  the  offense  is,  from  its 
very  nature,  several  and  not  joint.  But  when  two 
joined  in  singing  a  libelous  song,  it  was  held  by  Lord 
Mansfield,  that  they  might  be  jointly  indicted.  King 
«.  Benfield  and  Saunders,  2  Burr.  983.  So  if  two 
booksellers,  who  are  partners,  publish  a  libel,  they  may 
be  joined  in  the  same  indictment.  Archb.  Or. 
Plead.  69. 

Here  the  defendants  are  partners  in  the  business  of 
manufacturing  tobacco,  and  they  are  indicted  for  mak- 
ing a  false  return  to  the  assessor.  The  return  is  made 
and  signed  by  them  in  their  partnership  name.  It  is 
their  joint  act ;  and  if  the  return  is  false  they  have  com- 
mitted a  joint  offense,  and  may,  therefore,  be  jointly 
indicted.  I  do  not  see  how  they  could  be  indicted  in 
any  other  way.  It  could  hardly  be  said  that  the  false 
return  was  the  act  of  McGinnis  alone,  or  the  act  of 
MounQoy  alone.  It  was  the  joint  act  of  the  firm  of 
HcGinnis  &  Mountjoy.  There  is  nothing,  I  think,  in 
this  objection. 

The  other  objection  goes,  not  only  to  the  substance 
of  the  indictment,  but  it  strikes  at  the  foundation  of 
the  whole  prosecution.  The  criminal  provisions  of  the 
Internal  Bevenue  Act,  it  is  said,  do  not  apply  to  the 
manufacturers  of  tobacco.  They  may  be  proceeded 
against  in  rem^  but  not  by  way  of  indictment 
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I  confess  I  was  somewliat  startled  by  this  propo- 
sition. It  was  an  entirely  new  idea.  And  I  said  to 
myself,  while  counsel  was  urging  it  so  earnestly^  can 
this  be  so  ?  Is  it  possible  that  Congress,  after  all  the 
pains  they  have  bestowed  upon  this  act,  and  the  re- 
peated revisions  to  which  they  have  subjected  it,  should 
have  made  this  serious  omission  t  K  the  business  had 
been  one  from  which  little  or  no  revenue  was  expected, 
we  could  better  understand  how  Congress  might  have 
overlooked  it  But  it  is  a  business  from  which  a  larger 
amount  of  revenue  is  derived  than  from  almost  any 
other  single  source.  It  is  a  business,  too,  in  which  the 
temptations  to  fraud,  and  the  fitcflities  for  committing 
it,  are  greater,  perhaps,  than  in  any  other,  owing  to 
the  fact  that  the  duties  are  so  high,  and  the  articles  so 
easily  concealed.  It  might  have  been  supposed,  there- 
fore, that  when  the  criminal  provisions  of  the  act  were 
framed.  Congress  would  have  had  in  view,  in  an  es- 
pecial manner,  the  manufacturers  of  tobacco.  And 
yet,  we  are  told,  they  are  the  very  manufacturers  to 
whom  these  criminal  provisions  do  not  apply.  You 
may  seize  their  tobacco,  if  they  happen  to  have  any  on 
hand,  when  their  frauds  are  discovered,  but  they  are 
not  liable  to  indictment. 

Let  us  see  if  thid  be  so.  Section  15  of  the  Internal 
Revenue  Act,  13  Stat  at  L.  227,  provides  "that  if  any 
person  shall  deliver  or  disclose  to  any  assessor  or  as- 
sistant assessor  appointed  in  pursuance  of  law,  any 
false  or  fraudulent  list,  return,  account,  or  statement, 
with  intent  to  defeat  or  evade  the  valuation,  enumera- 
tion, or  assessment  intended  to  be  made,"  he  shall,  on 
conviction,  be  fined  in  any  sum  not  exceeding  one 
thousand  dollars,  or  be  imprisoned  for  not  exceeding 
one  year,  or  both,  at  the  discretion  of  the  court.  And 
by  section  82,  the  word  ^^  per  son  ^^  is  made  to  include 
*^  partnerships,  firms,  associations,  and  corporations." 
Id.  258. 
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Section  15  would  seem  to  be  as  comprehensive  as 
language  could  make  it,  and  to  embrace  within  its 
scope  every  possible  case  of  a  false  or  fraudulent  re- 
turn. But  still,  it  is  said,  it  does  not  apply  to  the 
manufactureiB  of  tobacco.  Why  i  The  argument,  if  I 
understand  it,  rests  entirely  upon  an  expression  which 
occurs  in  section  11.  By  that  section  it  is  provided, 
"  that  it  shall  be  the  duly  of  any  person,  partnership, 
firm,  association,  or  corporation  made  liable  to  any 
duty,  license,  stamp,  or  tax  imposed  by  law,  when  riot 
otAertDue  provided  for^  on  or  before  the  first  Monday  of 
May  in  each  year,  and  in  other  cases  before  the  day  of 
levy,  to  make  a  list  or  return,  verified  by  oath  or  af< 
finnation,  to  the  assistant  assessor  of  the  district  where 
located,  of  the  amount  of  annual  income,  the  articles  or 
objects  chaiged  with  a  special  duty  or  tax,  the  quantity 
of  goods,  wares,  and  merchandise  made  or  sold,  and 
charged  with  a  specific  or  ad  valorem  duty  or  tax," 
ftc.  13  Stat,  at  L.  225.  This  section  simply  requires 
yearly  returns  of  incomes  and  articles  subject  to  taxa- 
tion. Yearly  returns  were  thought  to  be  sufilcient  in 
ordinary  cases.  But  there  were  associations,  and 
there  were  manufacturers,  from  which,  it  was  believed, 
more  frequent  returns  ought  to  be  required,  and  these 
were  to  be  provided  for  in  subsequent  sections.  Among 
these  were  the  manufacturers  of  tobacco.  Hence  the 
introduction  of  the  words  ^^wJien  not  otfierwise  pro- 
vided  for?'*  These  words  do  show  that  section  11  was 
not  intended  to  apply  to  the  manufacturers  of  tobacco. 
But  how  do  they  show  that  the  provisions  of  section  15 
are  not  applicable  to  them  ?  What  possible  bearing  or 
effect  can  they  have  upon  the  latter  section  %  The  case, 
then,  stands  thus :  By  section  11,  yearly  returns  are* 
required,  unless  in  cases  otherwise  provided  for.  The 
case  of  manufecturers  of  tobacco  is  otherwise  provided 
for  in  section  90.  Monthly  returns  are  there  required 
of  them.  But  by  section  15,  * '  any  false  or  fraudulent  re- 
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turn"  is  an  offense,  to  be  punished  by  indictment 
Why  does  not  this  apply  equally  to  the  yearly  returns 
required  by  section  11,  and  tlie  monthly  returns  re- 
quired by  section  90,  from  the  manu&cturers  of  to- 
bacco? Can  any  possible  reason  be  assigned  why 
yearly  returns,  if  false,  should  be  the  subject  of  an  in- 
dictment, and  not  monthly  returns  t 

Such  would  be  a  Mr,  and,  I  think,  a  necessary  con- 
struction of  the  act,  even  if  section  90  did  no  more  than 
provide  for  monthly  returns  by  the  manufacturers  of 
tobacco.  But,  as  if  to  remove  all  doubt  upon  this  sub- 
ject, and  make  assurance  doubly  sure,  there  is  a  clause 
inserted  in  section  90,  which  seems  to  render  all  farther 
reasoning  unnecessary.  After  providing  that  manufsLC- 
turers  of  tobacco  shall  make  returns  or  statements  to 
the  assessor  on  or  before  the  tenth  day  of  each  month, 
and  that  in  case  the  duties  are  not  paid  within  five 
days  after  demand  thereof^  distraint  may  be  made  for 
the  amount  thereof,  with  ten  per  cent,  additional,  we 
find  these  significant  words :  "  Subject  to  all  the  pro- 
visions of  law  relating  to  licenses,  returnSy  assessments, 
payment  of  taxes,  liens,  fines,  penalties^  and  forfeit- 
ures, not  inconsistent  herewith,  in  the  case  of  other 
manufacturers."*    13  8tai.  at  L.  474. 

The  clause  was  not,  perhaps,  necessary,  and  might 
be  deemed  superfluous.  And  yet,  it  seems  to  have 
been  inserted  out  of  abundant  caution,  and  as  if  to 
guard  against  just  such  an  objection  as  that  which  has 
been  taken.  It  is  in  effect  saying,  that  although 
monthly  returns,  and  returns  of  a  peculiar  natui*e,  are 
required  of  the  manufacturers  of  tobacco,  they  shall, 

*  In  the  amendment  of  section  90,  by  the  act  of  July  13, 1860, 14 
Stat,  at  L.  124, 125,  the  words  quoted  in  the  opinion  above  are  omit- 
ted, and  the  following  clause  inserted :  "  And  all  the  provisions  of  law 
relating  to  manufacturers  generally,  so  fer  as  applicable  and  not  incon- 
sistent herewith,  shall  be  held  to  apply  to  the  manufacture  of  tobaooo, 
finuf^  and  cigars.^' 
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nevertheless,  be  subject  to  all  the  provisions  of  the  act 
relative  to  false  returns,  and  the  penalties  consequent 
thereon,  as  in  the  case  of  other  manufacturers. 

It  was  intiinated  that  by  the  word  '*  penalties"  in 
this  clause,  was  meant  pecuniary  penalties,  and  not 
liability  to  indictment.  But  there  are  no  pecuniary 
penalties  provided  for  the  making  of  fiilse  returns, 
otherwise  than  by  indictment.  Unless,  then,  manufac- 
turers of  tobacco  can  be  proceeded  against  by  way  of 
indictment  for  making  &lse  and  fraudulent  returns, 
they  are  liable  to  no  penalty  whatever.  Such,  cer- 
tainly, could  not  have  been  the  intention  of  the  act. 

I  am  of  the  opinion,  therefore,  that  the  criminal 
provisions  of  the  Internal  Revenue  Act  do  apply  to  the 
manufacturers  of  tobacco.  If  I  am  right  in  this  con- 
clusion, the  motion  to  quash  must  be  denied,  without 
considering  the  objections  which  have  been  taken  to  the 
first  count  of  the  indictment. 

It  was  stated  by  the  learned  counsel  who  argued 
this  case  upon  the  part  of  the  defendants,  that  in  the 
State  of  Pennsylvania  there  had  been  no  criminal  pros- 
ecutions under  the  Internal  Revenue  Act.  They  had 
been  satisfied  there  with  proceedings  in  rem.  But  in 
this  State,  such  proceedings  have  been  found  in  many 
cases  to  famish  a  very  inadequate  remedy.  There 
have  been,  therefore,  a  number  of  criminal  prosecutions 
in  this  court.  !!ind  there  have  been  convictions,  too. 
And  it  is  come  to  be  generally  understood,  that  where 
individuals  or  associations  are  guilty  of  making  false 
and  fraudulent  returns,  they  expose  themselves,  not 
only  to  seizure  and  forfeiture  of  their  property,  but  to 
fine  and  imprisonment.  To  this  may  be  owing,  in  part, 
the  remarkable  fact,  that  whUe  New  Jersey  is  but  the 
sixteenth  State  in  tih.e  Union,  in  point  of  population, 
there  are  but  five  that  contribute  so  large  an  amount  as 
she  does  to  the  internal  revenue  of  the  government.  It 
is  to  the  vigilance  and  fidelity  of  our  revenue  officers, 
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and  the  effective  manner  in  which  the  provisions  of  the 
act  are  carried  out,  that  I  believe  this  result  is  in  some 
measure  to  be  ascribed. 

The  motion  to  quash  is  denied. 


THE  BEN  FLINT. 

District  Court;  District  of  Wisconsin^   January  71, 

1867. 

Merchant  Seamen. — Right  to  be  Cured. 

A  seaman  who  has  received  an  injory  or  contracted  a  disease  while  in 
the  service  of  the  ship,  is  entitled  to  be  cured  or  cared  for  at  the  ex- 
pense of  the  ship.  This  right  is  an  ingredient  in  the  compensation 
to  be  paid  to  the  seaman  under  the  contract  of  shipment ;  and  is 
enforced  by  an  award  of  additional  wages. 

The  general  rule  that  a  seaman  is  entitled  to  be  cured  at  the  expense 
of  the  ship,  is  applicable  to  seamen  employed  on  the  lakes  and  navi- 
gable rivers  within  the  United  States. 

The  claim  of  a  seaman  to  be  cured  at  the  expense  of  the  ship  is  not  for- 
feited because  the  hurt  or  sickness  may  have  boen  incurred  through 
his  negligence,  unless  something  more  is  shown  than  mere  ordinary 
carelessness,  consistent  with  good  faith  in  the  prompt  discharge 
of  duty  in  obedience  to  orders.  To  forfeit  the  claim,  the  disability 
or  sickness  of  the  seaman  must  be  owing  to  vicious  or  unjustifiable 
conduct;  such  as  gross  negligence  operating  in  the  nature  of  a  fraud 
upon  the  owners, — ^willful  disobedience  to  orders, — persistent  neglect 
of  duty. 

It  seems,  that  where  the  sickness  or  disability  of  the  seaman  is  caused 
or  aggravated  by  the  neglect  or  misconduct  of  any  of  the  officers  of 
the  ship,  an  allowance  may  be  made  to  the  seaman  lor  the  expenses 
of  his  care,  beyond  the  termination  of  the  voyage. 

But  in  the  absence  of  misconduct  or  neglect  on  the  part  of  some  officeff 
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the  obligation  of  the  yeasel  to  provide  for  a  disabled  or  sick  seaman 
is  onlj  co-extensiye  with  the  obligation  of  the  seaman  to  the  yessel. 
It  tenninates,  in  ordinary  cases,  when  the  shipping  contract  is 
diflsolyed. 

Hearing  upon  a  libel  in  admiralty.  \ 

This  was  a  libel  in  the  nature  of  a  libel  for  wages, 
£led  by  Stephen  Morgan  against  the  schooner  Ben 
Hint,  to  recover  for  expenses  of  curing  the  libelant  of 
an  injury  received  while  in  the  service  of  the  vessel. 

It  apx)eared  by  the  proofs  that  the  schooner  was  em- 
ployed in  transporting  lumber  from  ports  on  Lake 
Michigan,  in  the  State  of  Michigan,  to  the  x)ort  of  Chi- 
cago, in  the  State  of  Illinois.  The  libelant  was  em- 
ployed as  a  seaman  on  board  her  during  the  summer 
of  1866 ;  contracting  "before  departure  on  each  voyage 
at  the  rate  of  wages  then  current.  In  the  month  of  Sep- 
tember he  shipped  on  board,  at  Chicago,  as  seaman  for 
the  round  trip  to  Manistee.  She  carried  lumber,  in 
the  hold,  and  on  deck  in  the  usual  manner  of  stowing 
lumber  on  deck,  leaving  a  passage  way  to  and  from 
either  side  forward  of  the  mala  mast  and  cabia.  The 
lumber  near  the  main  mast  being  stowed  about  four  and 
a  half  feet  above  deck,  the  main  boom  was  brought  up 
to  an  elevation  above  the  lumber  of  about  eighteen 
inches,  and  supported  by  blocks  placed  on  the  saddle 
and  resting  against  the  main  mast.  It  was  known 
to  aU  on  board  that  these  blocks  were  not  fastened 
to  the  main  mast,  and  that  the  boom  was  so  ele- 
vated solely  for  the  purpose  of  managing  the  vessel. 
The  vessel  being  about  to  enter  the  harbor  at  Chicago 
on  her  return  trip,  the  wind  blowing  fresh,  an  order 
was  given  by  the  officer  in  command  to  take  in  the  main- 
sail, which  extended  over  the  starboard  side.  When 
the  order  was  given,  the  libelant  and  two  other  seamen, 
who  were  standing  on  the  larboard  side  of  the  vessel 
forward,  immediately  proceeded  to  that  duty.    One  of 
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the  seamen,  about  three  feet  from  the  mam  mast, 
crawled  through  the  space  between  the  lumber  and  the 
boom  ;  and  libelant  following,  was  hurt  by  the  boom 
dropping  across  his  back.  The  third  seaman  proceeded 
^  along  the  passage  way.  The  wind  blowing  fresh,  no 
doubt,  caused  the  boom  to  drop,  although  it  was 
secured  in  the  usual  way  from  shifting.  The  vessel 
moored  at  her  dock  in  Chicago,  when  the  officers 
desired  libelant  to  go  to  the  marine  hospital  in  that 
city ;  but  he  preferring  to  leave  for  his  home  in  Mil- 
waukee, they  paid  him  his  full  wages,  and  for  one 
day  extra,  and  assisted  hun  to  the  cars  for  Milwaukee. 

The  hurt  rendered  libellant  unfit  for  duty  for  sev- 
eral days,  requiring  medicine  and  medical  advice, 
nursing  and  attendance  in  Milwaukee ;  to  recover  for 
which  this  libel  is  brought. 

Libellant  was  not  an  experienced  seaman  on  board 
a  sailing  vessel,  but  was  obedient  and  dutiful. 

Stark  &  Mullen^  for  libelant 

Emmons  &  YandyJce^  for  claimant  and  respondent. 

MiLLEE,  J. — ^It  is  contended  that  the  officers  of  the 
vessel  had  neglected  their  duty  in  not  fastening  to  the 
main  mast  the  blocks  upon  which  the  boom  rested. 
This,  I  think,  is  not  tenable.  The  blocks  were  placed 
against  the  main  mast  in  the  usual  manner,  known  to 
aU  on  board,  merely  for  the  temporary  support  of  the 
boom.  The  object  of  the  elevation  of  the  boom,  and 
the  existence  of  the  passage  way,  were  equally  well 
known.  K  no  passage  way  had  existed,  or  if  libelant 
had  been  required  or  ordered  to  pass  under  the  boom, 
— ^in  either  case  the  vessel  would  be  in  fault  in  not  se- 
curing the  blocks  or  the  boom  from  dropping.  I  do 
not  think  the  vessel  was  in  fisiult  in  this  respect. 

It  is  not  necessary  to  prove  by  authorities  that  a 
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seaman,  having  receired  an  injury  or  taken  sick  whilst 
in  the  service  of  the  ship,  without  his  fault,  is  to  be 
cured,  or  rather  cared  for,  at  the  expense  of  the  ship. 
This  rule  is  very  ancient,  and  is  universally  recognized. 
Sound  policy  in  fe,vor  of  commerce,  to  induce  seamen 
to  ship  for  long  voyages,  and  to  perform  laborious  and 
hazardous  duties  on  board,  and  also  intrinsic  equity 
sanction  the  rulo.  The  rule  is  beneficial  to  the  owner, 
while  he  may  deem  it  onerous.  It  encourages  seamen 
to  ship  on  lower  wages,  diminishes  temptation  to  plun- 
der, and  encourages  them  in  the  discharge  of  duty ; 
and  the  master  wUL  be  watchfol  of  their  health,  and 
careful  of  their  exposure  to  disease  and  accidents.  The 
right  to  claim  for  such  expenses,  or  such  duty  on  the 
part  of  the  ship  or  vessel,  in  contemplation  of  law,  is  a 
part  of  the  contract  for  wages,  and  a  material  ingre- 
dient in  the  compensation  for  the  labor  and  services  of 
the  seaman.  And  in  the  admiralty  a  remedy  may  be 
applied  on  the  principle  of  additional  wages ;  and  in 
case  of  neglect  or  injuries  of  the  seaman  on  the  part  of 
the  ship's  officers,  it  may  be  extended  beyond  the  time 
of  shipment  or  the  return  of  the  vessel  to  her  home 
port.  The  services  of  a  seaman  are  maritime,  and  what- 
ever enters  into  the  compensation  for  such  services,  and 
is  reducible  to  money,  is  in  equity  decreed  as  a  just  re- 
muneration for  such  services. 

This  ancient  and  now  universal  marine  rule,  is  as 
applicable  to  seamen  or  mariners  on  the  lakes,  and  on 
rivers  flowing  into  the  ocean,  as  on  the  high  seas. 
Seamen  or  mariners  on  board  boats  or  vessels  employed 
in  navigable  fresh  waters  within  the  admiralty  jurisdic- 
tion of  the  United  States  are  merchant  seamen,  and  are 
entitled  to  aU  rights,  and  subject  to  all  duties  as  such. 
But  upon  the  equitable  principle  of  the  marine  law,  the 
same  consideration  under  the  rule  may  not  be  extended 
indiscriminately  to  all  classes  of  seamen.    Humanity, 

and  the  interests  of  commerce,  demand  a  liberal  exten- 
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sion  of  the  rale  towards  seamen  on  vessels  employed  in 
foreign  trade.  But  the  same  liberality  need  not  be  ex- 
tended to  a  seaman  shipping  for  a  voyage  for  a  few 
days  on  the  lakes, — ^particxQarly  when  additional  wages 
are  demanded  at  the  commencement  of  each  voyage. 
It  appeared  that  libelant  demanded  increased  wages 
before  shipping  for  each  voyage,  as  the  season  advanced. 
And  he  knew  that  a  marine  hospital  existed  in  Chicago, 
where  seamen  are  cared  for  after  being  discharged  from 
service,  and  where  the  officers  of  the  vessel  wished  him 
to  go.  It  is  tme  that  libelant  was  not  obliged  to  enter 
the  marine  hospital  as  a  patient. 

Claimant's  advocate  contends  that  libelant  was  in 
fiEinlt  for  passing  over  the  lumber  and  under  the  boom, 
and  cannot  therefore  sustain  his  libel.  To  entitle  a 
sailor  to  sustain  a  libel  for  care  and  attendance,  required 
in  case  of  sickness  or  x)ersonal  injury  while  in  the  ser- 
vice of  the  vessel,  the  disability  must  have  occurred 
without  his  fault  Libelant  testifies  that  he  took 
the  course  over  the  lumber  to  save  time ;  but  he  had 
better  have  said  that  he  thoughtlessly  followed  the  lead 
of  a  reckless  brother  sailor.  Sailors  are  wards  of  the 
admiraliy,  and  are  rather  excused  than  condemned  for 
accidental  mistakes  while  in  the  &ithfal  and  obedient 
discharge  of  duty.  Even  after  punishment  for  willful 
disobedience,  if  they  return  to  duty,  their  foil  wages  in 
many  cases  are  allowed.  A  strict  rule  of  forfeiture 
should  not  be  applied  to  a  sailor.  What  may  be  negli- 
gence or  £Eiult  in  persons  employed  in  service  on  land, 
may  not  be  in  sailors  employed  on  board  of  vessels. 
Ordinary  negligence,  consistent  with  entire  good  faith, 
as  in  tMs  instance,  should  not  prejudice  a  sailor's  just 
rights.  The  marine  law  rather  overlooks  ordinary  neg- 
ligence, but  punishes  those  gross  faults  and  vices  which 
affect  or  prejudice  the  ship's  sendee  or  discipline.  The 
accident  occurred  to  libelant  while  in  the  prompt  dis- 
charge of  duty,  in  obedience  to  a  proper  command. 
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The  dropping  of  the  boom  was  unforeseen,  and  not 
caused  by  him.  Under  such  circnmstances,  I  do  not 
think  that  libelant  was  in  fanlt  To  forfeit  a  claim  for 
care  or  attendance  under  the  rule,  the  disability  or 
^ckness  of  the  seaman  must  be  owing  to  vicious  or 
unjustifiable  conduct^  such  as  gross  negligence  ope- 
rating in  the  nature  of  a  fraud  upon  the  owners,  willful 
disobedience  to  orders,  and  persistent  neglect  of  duty. 
Walton  V.  The  Neptune,  1  Pet.  Adm.  142 ;  Reed  v. 
Canfield,  1  JSumn.  196  ;  Johnson  v.  Huekins,  1  Sprague^ 
V7 ;  Pierce  v.  The  Enterprise,  Oilp.  436  ;  The  Nimrod, 
WarCj  1. 

The  following  cases  will  explain  the  principle  upon 
which  relief  has  been  allowed  sick  and  disabled  sea- 
men :  In  Hamden  v.  Grordon,  2  Mas.  641,  the  rule  is 
elaborately  discussed,  and  the  court  came  to  the  con- 
clusion that  the  expense  of  curing  a  sick  seaman  in  the 
course  of  the  voyage  is  a  charge  on  the  ship,  and  in 
this  charge  are  included  not  only  medicines  and  medi- 
cal advice,  but  nursing,  diet,  and  lodging,  if  the  sea- 
man be  carried  ashore;  that  the  court  of  admiralty 
has  jurisdiction  to  enforce  the  payment  of  these  ex- 
penses, by  a  libel,  for  they  are  in  the  nature  of  addi- 
tional wages  during  sickness ;  and  that  no  stipulation 
contrary  to  the  maritime  law  to  the  injury  of  seamen 
will  be  allowed  to  stand,  unless  an  adequate  additional 
compensation  is  given  to  them.  In  the  case  of  The 
George,  1  Swam.  151,  the  mate  took  sick  during  a 
foreign  voyage,  and  was  put  on  shore,  where  expenses 
were  incurred  for  medicines,  medical  advice,  and 
attendance.  It  was  adjudged  that  the  ship  owner  should 
be  held  liable.  In  the  case  of  The  Nimrod,  Ware^  1,  a 
suit  for  mariner^  s  wages,  no  deduction  was  allowed  for 
expenses  attending  the  sickness  of  a  seaman  during  the 
voyage,  exceeding  the  balance  of  his  wages.  And  in 
Freeman  %.  Baker,  1  Blatchf.  &  H.  372,  it  is  decided, 
that  a  promise  of  a  seaman,  sick  in  a  foreign  port 
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during  the  voyage,  to  pay  bills  for  his  medicine,  &c., 
is  void,  and  does  not  release  the  ship  of  liability.  See, 
also,  The  William  Harris,  Ware^  373 ;  Brundet  Ds 
Tober,  1  Sprague^  243 ;  Ringold  t).  Crocker,  Abb.  Adm. 
344 ;  The  Atlantic,  Id.  452 ;  Walton  v.  The  Neptune, 
1  Pet.  Adm.  142,  note. 

The  following  cases  extend  the  benefit  of  the  rule 
beyond  the  time  of  service  of  the  seaman,  as  limited  by 
the  shipping  articles  ;  but  it  wiU  be  observed  that  mis- 
conduct on  the  part  of  the  officers  of  the  vessel  formed 
an  essential  ingredient  in  each  case : 

In  Reed  v.  Canfield,  1  Sumn.  189,  the  ship  Albion 
having  been  employed  in  a  whaling  voyage  on  the 
Pacific,  came  to  anchor  in  the  harbor  of  New  Bedford, 
her  home  port.  The  master  soon  after  landed,  and 
gave  permission  to  one  of  the  mates  also  to  go  on  shore. 
Both  of  the  mates  expressed  a  desire  to  avail  them- 
selves of  this  permission,  on  the  return  of  the  boat  from 
landing  the  master.  They  both  concluded  to  go  on 
shore,  taking  with  them  a  boat's  crew.  The  ship  being 
left  without  officers  to  enforce  discipline,  the  boat's 
crew,  including  libelant,  remained  on  shore  after  land- 
ing the  mates,  until  a  storm  ensued,  which  rendered  the 
passage  of  the  boat  from  shore  to  the  vessel  tedious ; 
and  libelant's  feet  were  so  frozen  that  they  had  to  be 
amputated.  The  disability  to  libelant  would  not  have 
happened  but  for  the  unwarrantable  departure  of  the 
officers  from  their  duty. 

In  Brown  v.  Overton,  1  Spragice,  462,  libelant,  a 
seaman  on  board  the  ship  Madison,  in  a  voyage  from 
Calcutta  to  Boston,  while  reefing  a  top  sail,  was  thrown 
from  the  yard  by  the  sudden  motion  of  the  sail  and  vio- 
lence of  the  wind,  and  broke  both  of  his  legs.  The 
master,  with  the  aid  of  a  passenger  and  one  of  the 
crew,  set  the  bones,  and  secured  them  in  bandages  and 
splints  as  well  as  they  could.  Libelant  was  placed  in  a 
hammock,  and  continued  lying  in  it  until  four  days 
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after  the  arrival  of  the  ship  at  Boston,  without  proper 
attention,  when  he  was  removed  to  a  hospital.  He  was 
decreed  indemnity  for  all  he  had  suffered  from  the 
omission  of  the  master  to  go  into  Saint  Helena,  the 
nearest  port  after  the  accident,  for  surgical  aid,  and  the 
master's  culpable  neglect  of  him  during  the  voyage  and 
after  arriving  at  Boston,  including  expenses  incurred 
after  leaving  the  ship. 

In  the  case  of  Croucher  v.  Oakman,  3  AUen^  186,  at 
]aw,  the  plaintiff  was  allowed  to  recover  for  damages 
from  the  unlawful  act  of  the  master  in  wounding  and 
then  discharging  him  in  a  foreign  port,  while  employed 
in  the  prosecution  of  a  voyage.  The  plaintiff  was  allowed 
for  necessary  (expenses  at  the  foreign  port,  and  for  his 
return,  months  after  the  time  mentioned  in  the  shipping 
articles. 

And  in  Mosely  v.  Scott,  14  Am.  Law  Beg,  599,  at 
law,  plaintiff  shipped  on  board  a  steamboat  as  cabin- 
boy,  for  a  trip  to  Nashville  and  back  to  Cincinnati. 
During  the  voyage  he  became  sick  with  small-pox  to 
such  a  degree  that  he  was  not  able  to  attend  to  his 
duty,  and  was  compelled  to  take  to  his  bed  on  board, 
where  he  remained  until  the  return  of  the  boat.  The 
master  and  officers  of  the  boat  during  his  confinement 
on  board  neglected  to  furnish  him  with  sufficient  medi- 
cine, medical  advice,  attendance,  nursing,  and  diet  ne- 
cessary for  his  comfort  and  cure.  By  reason  of  such 
neglect,  plaintiff*  s  feet  were  so  frozen  that  they  had  to 
be  amputated,  which  confined  him  in  a  hospital  several 
months.  A  demurrer  to  the  petition,  according  to  the 
practice  in  the  State  of  Ohio,  was  overruled.  See  also 
Nevitt  V.  Clarke,  Olc.  316,  where  the  ship  in  a  foreign 
voyage  was  sold  to  foreigners  without  arrangements 
beii\g  made  for  the  return  of  a  sick  seaman. 

These  are  all  the  American  cases  that  I  have  had  ac- 
cess to.  In  the  first  class,  misconduct  or  neglect  of  the 
officers  of  the  vessel  was  not  material.    In  the  second 
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class,  their  misconduct  and  neglect  towards  the  seaman 
became  an  important  item  for  the  consideration  .of  the 
court..  Upon  every  principle  of  humanity  and  equity, 
owners  of  vessels  should  be  held  liable,  in  amount 
measured  by  the  actual  loss  to  the  seaman,  for  his  sick- 
ness or  disability  caused  or  aggravated  by  the  miscon- 
duct or  neglect  of  their  officers. 

Prom  this  review  of  American  cases  I  have  arrived 
at  the  conclusion  that,  in  the  absence  of  misconduct  or 
neglect  on  the  part  of  the  officers,  the  obligation  of  the 
vessel  to  provide  for  a  disabled  or  sick  seaman,  should 
only  be  co-extensive  in  duration  to  that  of  the  seaman 
to  the  vesseL  The  privileges  and  liabilities  of  the  par- 
ties are,  in  contemplation  of  law,  measured  by  the 
shipping  articles.  Interests  of  commerce  do  not  require 
that  the  privileges  and  duties  of  ship  owners  and  sea- 
men should  be  extended  beyond  the  reason,  nature,  and 
terms  of  the  shipping  contract,  unless  for  fault,  miscon- 
duct, or  neglect  on  the  part  of  officers  of  vessels  towards 
their  seamen  ;  or  x)erhaps,  when  the  removal  of  a  sick 
or  disabled  seaman  from  the  vessel,  or  a  change  of 
treatment  then  being  practiced  might  prejudice  his 
recovery  within  a  reasonable  time.     Humanity  and 

libelant  received  the  hurt  complained  of  without  fault 
on  the  part  of  the  officers  of  the  vessel  while  coming 
into  the  port  of  discharge  ;  and  after  his  discharge  and 
receipt  of  his  wages,  he  traveled  by  land  about  ninety 
miles  to  the  city  of  Milwaukee.  He  cannot  recover 
against  the  vessel  for  expenses  incurred  by  him  in  this 
city,  and  his  libel  must  be  dismissed. 

Decree  accordingly. 
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UNITED  STATES  v.  NELSON. 

District  Court;  Western  District  qf  MieJdgan^  October 

T.y  1867. 

COUNTEBFEITIKG.— SELLINa  SpUBIOUS  NoTES. 

Under  a  statute  which  punishes  one  who  shall  '^  ntter  ^  or  '^  pass  "  spa- 
nous  notes,  knowing  them  to  be  such,  with  intent  to  defraud,  and 
which  does  not  in  tenns  require  that  they  be  uttered  as  true  or  gen- 
uine (Act  of  June  80, 1864, 18  8tat,  at  L.  221,  {  10),  a  defendant  may 
be  conyicted  of  utUrmg  or  passing,  upon  proof  that  he  kM  and  de- 
lirered  the  notes  as  spurious  notes  to  another  person  with  intent  that 
they  should  be  passed  upon  the  public  as  genuine. 

The  words  "  uttering^  and  "  passing,'*  used  of  notes,  do  not  necessarily 
import  that  they  are  transferred  as  genuine ;  the  terms  include  any 
deliyery  of  a  note  to  another  for  yalue,  with  intent  that  it  shaU  be 
put  into  diculatioii  as  mosey. 

The  fiu^  that  other  provisions  of  statute  exist  which  expressly  provide 
a  punishment  for  idling  spurious  notes,  does  not  prevent  convicting 
a  de&ndant  under  an  indictment  for  passing^  uttering^  arid  publishing 
such  notes,  upon  proof  that  he  sold  them  as  spurious,  with  intent 
that  the  purchaser  should  cause  them  to  be  put  in  circulation 
as  genuine. 

Motion  for  a  new  trial  upon  an  indictment. 

John  T.  Holmes  and  L.  Patterson^  for  the  motion. 

A.  D.  Oriswoldj  District- Attorney,  and  E.  8.  Eggles- 
ton,  for  the  government 

WiTHEY,  J. — ^The  respondent,  Theodore  Nelson, 
was  indicted  in  May  last,  and  tried  at  the  present  Octo- 
ber term  on  a  charge  of  passing,  utteringy  and  puA- 
lisAing  a  counterfeit  United  States  fractional  note  with 
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intent  to  defraud  the  United  States.  The  trial  con- 
sumed ten  days,  and  resulted  in  a  verdict  of  guilty. 

At  the  coming  in  of  the  verdict,  a  motion  was  made 
for  a  new  trial,  on  the  ground  of  evidence  improperly 
admitted. 

The  proof  was,  that  a  person  employed  by  the  gov- 
ernment oflSicials,  as  a  detective  for  the  purpose,  applied 
to  ISTelson  for  counterfeit  money,  to  be,  by  the  detective, 
put  in  circulation. 

Negotiations  were  had  between  them,  and  resulted 
in  Nelson  selling  to  Mitchell,  the  detective,  four  hun- 
dred and  ten  dollars  of  spurious  United  States  notes, 
for  which  he  received  in  good  money  and  a  promissory 
note,  one  hundred  and  thirty-three  dollars. 

When  the  testimony  was  oflFered  objection  was 
made,  that  on  a  charge  for  passing^  proof  of  selling 
was  not  admissible.  The  objection  was  overruled,  and 
the  testimony  admitted.  It  is  this  ruling  that  forms 
the  basis  of  the  motion  for  a  new  trial. 

It  is  urged  by  leslmed  counsel  in  behalf  of  the 
respondent,  that  it  is  no  offense,  under  the  act  of  June 
30,  1864,  to  vtter^  pass,  and  publish  counterfeit  notes 
as  and /or  spurious  ;  that  the  offense  chaiged  is  com- 
mitted only  when  the  notes  are  passed,  uttered,  or  pub- 
lished as  true;  that  the  words  pass,  utter,  publisTt, 
import  "  a^  true  ;  "  that  to  pass  is  to  pvi  into  cireidor 
tion,  as  WoRCESTEB  defines  *'pass,"  and  therefore  to 
dispose  of  false  notes  as  and/or  spurious  is  not  pass- 
ing, — i.  e.,  is  not  putting  them  into  circulation. 

It  is  said  that  Congress  has  by  another  statute,  viz : 
the  act  of  February  6,  1867,  created  the  offense  of 
selling,  under  which  Nelson  might  and  should  have 
been  indicted ;  hence  selling  spurious  notes  is  a  dis- 
tinct offense  for  which  there  can  be  no  conviction  under 
a  charge  of  having  passed,  uttered,  and  published ; 
that  the  charge  should  have  been  for  selling. 

It  is  true,  that  it  has  been  held  that  uttering  is 
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a  declaiatioii  that  the  note  is  good^  and  that  to  offer  it 
as  genuine  is  an  uttering — ^that  to  constitute  an  uttering 
there  must  be  an  intent  to  pass  the  note  as  good.  United 
States  V.  Mitchell,  1  Bald/u).  367,  and  cases  there  cited. 

But  what  is  the  statute  under  which  the  indictment 
is  found,  and  what  its  meaning  t  The  act  of  June  30,  ^ 
1864,  defines  the  offense  to  be,  ''to  utter,  pass,  publish, 
or  sell  counterfeit  United  States  notes,  knowing 
them  to  be  such,  with  intent  to  deceive  or  defraud." 
There  is  an  omission  of  the  words  ^'as  true  or  gen- 
uine," or  any  equivalent  words. 

Whatever  reason  may  have  existed  in  the  mind 
of  the  pleader  who  drafted  the  indictment  for  omitting 
to  charge  the  respondent  with  having  sold  the  notes,  is 
not  important  to  know.  The  single  question  which  I 
iind  it  necessary  to  determine  is,  whether,  under  the 
fitatate  last  referred  to,  any  delivery  of  a  spurious  note 
to  another  for  value,  for  the  object  or  purpose  of 
being  passed  or  put  into  circulation  as  and  for  money, 
is  a  passing  within  the  meaning  of  the  act  of  Congress. 

Mr.  Justice  Baldwin,  in  the  case  referred  to,  says : 
"The  note  is  uttered  when  it  is  delivered  for  the  pur- 
pose of  being  passed.  When  put  off  it  is  passed." 
In  the  case  of  State  v.  Wilkins,  17  Vt  151,  the  indict- 
ment chained  the  defendent  with  having  **  uttered, 
passed,  and  given  in  payment  one  certain  false,  forged, 
and  counterfeited  bank  note,  with  intent  to  defraud ;" 
and  the  supreme  court  say :  *'It  is  objected  to  this  in- 
dictment that  it  is  not  alleged  that  the  bill  was  passed 
as  a  true  bill."  The  court  also  remark,  the  statute  15 
Qeo.  2,  provided  "that  if  a  person  should  utter  or  ten- 
der in  payment  any  fialse  or  counterfeit  money,  know- 
ing the  same  to  be  false  or  counterfeit,  he  should  on 
conviction  be  subject  to  certain  penalties."  Under 
this  statute,  in  the  case  of  King  v.  Pranks,  2  Leach  Cr. 
L.  644,  the  indictment  charged  the  respondent  simply 
with  uttering  a  piece  of  false  and  counterfeit  money. 
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and  it  was  held  that  the  offense  was  complete,  even 
though  it  was  uttered  as  base  coin.  In  that  case  the 
indictment  did  not  state  the  uttering  to  have  been  in 
payment  as  and  for  a  piece  of  good  money ^  and  if  it 
had,  the  evidence  in  the  case  would  have  rebutted  the 
charge."  The  court  further  on  say,  neither  in  the 
statute  of  1818,  nor  in  the  Revised  Statutes  of  Vermont, 
is  it  made  a  part  of  the  description  of  the  offense  that 
the  counterfeit  bill  should  have  been  uttered,  passed, 
or  given  in  payment  as  and  for  a  true  biU ;  and  the 
court  held  the  indictment  good. 

Again,  in  the  case  of  Hopkins  v.  Commonwealth, 
•8  Meto.  460,  when  the  statutory  offense  was  having  in 
possession  any  counterfeit  bank  bills,  with  intent  to 
paaSj  knowing  the  same  to  be  counterfeit^  and  the 
indictment  charged  in  the  language  of  the  statute,  the 
supreme  court  of  Massachusetts  say  the  omission  of  the 
words  '^aa  true^^^  strengthens  the  conclusion  that  the 
legislature  intended  to  prohibit  the  passing  of  counter- 
feit bills  aa  money ^  or  to  he  uaed  or  passed  as  Ttumey^ 
by  any  person  at  any  rate  of  discount^  or  ofhervrise^ 
whether  as  between  him  and  the  immediate  receiver 
they  were  passed  as  true  or  not 

And  further  on  in  the  case,  the  court  say :  ^^The 
word  '  pass,'  as  used  in  the  statute,  and  generally  as 
applied  to  bank  notes,  is  technical,  and  means  to  de- 
liver them  as  money,  or  as  a  known  and  conventional 
substitute  for  money.'*  And  therefore  to  sustain  such 
indictment, — i.  e.^  an  indictment  for  passing, — '4t  must 
be  proved  that  the  party  who  is  charged,  passed  the 
counterfeit  bill  to  another  for  some  valuable  considera- 
tion, or  otherwise  as  for  money ^  or  as  to  be  used  for 
money ^  with  the  guilty  purpose  of  defrauding  the  com- 
munity." 

I  find  no  case  in  conflict  with  those  I  have  referred 
to  ;  hence  the  conclusion  at  which  I  arrived  when  the 
question  arose  on  the  trial  is  not  shaken  but  confirmed. 
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The  Congress  of  the  United  States  has  defined  it  an 
oflTense  to  utter,  x>^8S,  publish,  or  sell  a  coxmterfeit 
United  States  note,  with  intent  to  deceive  or  defraud, 
omitting  the  words  ^^M  true^^^  or  anj  equivalent 
words.  The  manner  of  passing,  or  the  terms  upon 
which  the  notes  are  put  off  or  disposed  of,  are  not  ma- 
terial, so  long  as  the  delivery  or  putting  off  of  the  false 
notes  be  as  and  for  money,  in  lieu  of  money,  or  to  be 
used  as  and  for  money,  with  intent  to  deceive  or 
defraud. 

And  whether  the  receiver  knew  the  notes  were  false 
or  not ;  whether  he  took  them  at  what  their  £ace  pur- 
ported, or  for  one-half,  or  one-third,  or  any  other  valine, 
if  the  purpose  was  to  put  fhem  into  circulation  as 
money  J  it  is  not  only  passing,  but  as  the  tendency 
would  be  to  defraud  the  government,  it  must  be  held  to 
be  passing  with  intent  to  defraud  the  United  States.  A 
sale  and  delivery  for  circulation  of  forged  notes  is  a 
felonious  passing  within  the  act  of  Congress. 

Pass,  utter,  publish,  and  sell,  are  in  some  respects 
convertible  terms,  and,  in  a  given  case,  pass  may 
include  utter,  publish,  and  sell. 

So  fSEu*  as  the  act  of  February  6,  1867,  is  repugnant 
to,  or  inconsistent  with,  the  act  of  June  80,  1864,  it 
should  be  held  to  repeal  the  latter ;  but  I  am  not 
inclined  to  take  the  view  that  there  is  any  repugnancy. 
I  think  a  given  case  may  be  presented  under  either 
statute,  and  this  case  is  one  of  them.  In  the  one  case, 
under  the  act  of  June  30,  1864,  the  indictment  must 
charge  the  passing  to  have  been  with  intent  to  deceive 
or  defraud ;  to  prosecute  for  the  same  act  of  passing 
under  the  statute  of  February  6, 1867,  the  indictment 
must  charge  the  passing  to  have  been  with  intent  thatt 
the  false  note  will  be  passed  as  true. 

In  conclusion,  I  would  remark,  that  I  have,  by  let- 
ter, referred  the  questions  arising  under  this  motion  to 
my  learned  brother,  Justice  Swayke,  who  writes  me  he 
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has  examined  the  authorities,  and  is  satisfied  that  I  de- 
cided aright.  Sustained  by  the  high  authority  of  this 
learned  justice  of  the  supreme  court;  of  the  United 
States,  I  am  doubly  assured  that  the  judgment  which  I 
pronounce  is  no  denial  of  legal  rights  to  the  respondent 
The  motion  for  a  new  trial  is  denied. 


Matteb  of  PARRAND. 

District  Court;  District  qf  Kentucky^  December  T.j 

1867. 

Habeas  Cobpxjs.— Jurisdiction  of  State  Tribunals. 

Where  it  appears  by  the  return  to  a  writ  of  kdbeoB  eorpuSy  isaned  hj  a 
State  tribunal,  that  the  respondent  holds  the  petitioner  under 
authority,  or  color  of  authority  from  the  United  States,  the  State 
tribunal  or  officer  has  no  jurisdiction  to  proceed  further,  but  must 
discharge  the  writ. 

The  question  whether  such  authority  is  valid  cannot  be  examined  in  a 
State  court ;  but  is  within  the  exclusive  jurisdiction  of  the  tribunals 
of  the  United  States. 

A  commander  in  the  army  of  the  United  States  made  return  to  a  writ 
of  habeas  eorpui  issued  by  a  State  court,  showing  that  he  held  the 
petitioner  as  a  recruit  in  the  army,  and  pursuant  to  laws  of  the 
United  States  regulating  enlistments.  The  State  court  examined  the 
validity  of  the  enlistment,  determined  it  to  be  invalid,  and  directed 
the  recruit  to  be  discharged.  The  officer  refused  to  discharge  him^ 
and  the  State  court  committed  the  officer  for  contempt  Edd^  by 
the  district  court  on  a  habeas  corpus  sued  out  by  the  commander,  that 
the  State  court  exceeded  its  jurisdiction  in  examining  the  validity 
of  the  enlistment ;  that  it  had  no  power  to  proceed  beyond  ascer- 
taining that  the  officer  held  the  recruit  by  color  of  authority  from 
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/  the  United  States ;  and  that  the  ofS,cer,  in  detaining  the  recmit  not- 

irithstanding  the  order  of  discharge  by  the  State  court,  acted  in 
pursuance  of  a  law  of  the  United  States,  and  being  imprisoned  there- 
for by  the  State  court  was  himself  entitled  to  be  discharged  by  yir- 
tue  of  the  act  of  March  2, 1883. 

Hearing  upon  a  writ  of  habeas  corpus. 

B.  H.  BristoWy  District- Attorney,  and  T.  H.  HaUam^ 
for  petitioner. 

John  F.  MsJce^  for  respondent. 

Ballabd,  J. — On  December  9  the  relator,  Charies 
R  Farrand,  presented  to  this  court  a  petition  showing 
that  he  was  held  in  confinement  by  Thomas  Fowler, 
Marshal  of  the  city  of  Newport,  ''for  an  act  done  or 
omitted  to  be  done  in  pursuance  of  a  law  of  the  United 
States,"  and  praying  for  a  writ  of  habeas  corpus.  The 
j)etition,  on  its  face,  presenting  a  case  which  cleariy 
entitled  the  relator  to  relief  under  the  provisions  of  sec- 
tion 7  of  the  act  of  Congress  of  March  2,  1833,  and  x)er- 
haps  also  under  the  act  of  February  6,  1867,  the  writ 
was  issued,  directed  to  the  Marshal  of  Newport. 

In  obedience  to  this  writ  the  marshal  produced  in 
court  the  body  of  the  relator,  and  made  his  return 
showing  that  he  holds  him  by  virtue  of  an  order  made 
by  the  mayor's  court  of  Newi)ort,  in  a  regular  proceed- 
ing before  it.  The  marshal  makes  part  of  his  return 
the  proceedings  had  before  the  mayor' s  court,  and  has 
exhibited  certified  copies  of  them. 

From  these  proceedings  it  appears  that  on  Novem- 
ber 7,  1867,  on  the  petition  of  Jane  Johnson,  represent- 
ing herself  as  the  mother  of  Archibald  Johnson,  a  writ 
ot  habeas  corpus  was  issued  by  the  mayor's  court  of 
Newport,  directed  to  the  commander  of  Newport  Bar- 
racks, commanding  that  officer  to  bring  before  it  Arch- 
ibald  Johnson,    illegally  detained,  as   was   alleged. 
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together  with  the  cause  of  his  capture  and  detention. 
Thia  writ  being  served  on  the  relator,  who  was  in  tem- 
porary command  of  the  barracks,  he  in  due  time  made 
his  return  in  substance  as  follows : 

"I  have  the  honor  to  make  return  to  the  within 
writ  of  Tiabeas  corpus  that  the  within  named  man  is  a 
duly  enlisted  soldier  in  the  army  of  the  United  States 
at  Newport  Barracks. 

*'  I  also  deny  the  jurisdiction  of  the  mayor's  court 
or  any  State  court  of  the  State  of  Kentucky,  and  recog- 
nize only  the  jurisdiction  of  the  United  States  courts  in 
cases  of  this  kind. 

"  I  do  not  intend  any  disrespect  in  the  above  return 
to  the  court  of  his  honor  Mayor  Buchanan,  but  must 
respectfully  decline  obeying  the  writ  through  a  sense 
ofduty.*' 

The  relator  also  exhibited  with  his  return  a  copy  of 
the  enlistment  of  the  soldier,  which  shows  that  he  was 
duly  and  regularly  enlisted  as  a  soldier  in  the  army  of 
the  United  States,  April  22, 1867 ;  that  the  oath  required 
by  law  was  administered  to  the  recruit  by  an  officer 
authorized  to  administer  such  oath ;  that  the  recruit 
was  regularly  examined  by  the  surgeon  appointed  for 
that  purpose  ;  and  that  he  made  his  declaration,  to  the 
truth  of  *UDhich  he  swore,  in  which  he,  among  other 
things,  states  that  ^^lam  twenty-one  years  and  nine 
months  of  age." 

Notwithstanding  this  return  and  exhibit,  the  may- 
or' s  court  proceeded  with  the  case,  and  made  an  order 
to  the  eflFect,  "it  appearing  upon  prox)er  proof  that 
said  Archibald  Johnson  was  enlisted  when  he  was 
under  age  of  seventeen  years,  without  the  consent  of 
his  mother,  and  that  he  has  no  guardian,  he  is  dis- 
charged." 

But  the  relator  refused  to  obey  this  order,  and  con- 
tinued to  hold  the  recruit  in  the  United  StSetes  service 
by  virtue  of  his  enlistment    For  this  refusal  the  may- 
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or' 6  coTirt  proceeded  agamst  him  by  process  of  con- 
tempt, and  it  is  nnder  this  process  that  he  is  now  in 
confinement. 

I  have  not  set  forth  all  the  proceedings  which  took 
place  in  the  mayor's  conrt,  but  have  stated  all  that  are 
material. 

The  relator  filed  a  paper  in  the  nature  of  a  trsrerse 
to  the  return  of  the  marshal,  in  which  he  reiterates  all 
the  Ikcts  set  forth  in  his  return  made  to  the  wilt  issued 
fix>m  the  mayor's. court,  and  alleges  that,  though  he  is 
in  confinement  for  an  alleged  contempt  of  an  order  of 
said  court,  he  is  really  confined  for  detaining  a  soldier 
duly  enlisted  in  the  service  of  the  United  States,  and 
for  omitting  to  discharge  him,  as  he  was  boxmd  to  do 
under  the  laws  of  the  United  States.  He  claims  that 
he  is  in  confinement  for  an  act  done  or  omitted  to  be 
done  in  pursuance  of  a  law  of  the  United  States. 

Section  7  of  the  act  of  Congress  of  March  2,  1883,  4 
Stat,  at  L.  634,  provides,  "  That  either  of  the  justices 
of  the  supreme  courts  or  a  judge  of  any  district  court 
of  the  United  States,  in  addition  to  the  authority 
already  conferred  by  law,  shall  have  power  to  grant 
writs  of  habeas  corpus  in  aU  cases  of  a  prisoner  ...  in 
confinement  when  he  ...  .  shall  be  committed  or  con- 
fined ....  by  any  authority  or  law,  for  any  act  done 
or  omitted  to  be  done  in  pursuance  of  a  law  of  the 
United  States." 

It  is  wholly  immaterial  whether  the  act  of  the  rela- 
tor is  to  be  regarded  as  an  act  of  commission  in  that  he 
detained  the  recruit,  or  as  an  act  of  omission  in  that  he 
refused  to  discharge  him  ;  for  whether  it  is  the  one  or 
the  other  it  is  equally  within  the  terms  of  the  act  of 
Congress,  if  it  was  "  done  in  pursuance  of  a  law  of  the 
United  States." 

The  question  then  arises,  had  the  relator  a  right, 
under  the  laws  of  the  United  States,  to  retain  the  re- 
cruit and  refuse  to  discharge  him  \  —  and  this  presents 
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the  farther  question,  had  the  mayor's  court  any  juris- 
diction to  discharge  him  1 

That  the  relator  had  the  right  and  was  required  to 
detain  the  recruit  as  a  regularly  enlisted  soldier  in  the 
army  of  the  United  States,  unless  the  order  of  discharge 
made  by  the  mayor's  court  annulled  his  right,  is  not 
questioned  and  is  unquestionable,  I  proceed,  there- 
fore, at  once  to  consider  the  question  of  the  jurisdiction 
of  the  mayor's  court,  as  the  only  question  presented  in 
the  case  ;  for  it  is  hardly  necessary  to  state  that  if  the 
mayor's  court,  notwithstanding  the  return  made  to  it 
showing  that  the  soldier  was  held  under  the  authority 
of  the  United  States,  had  the  jurisdiction  to  discharge 
him,  then  the  relator  is  lawfully  in  confinement,  and 
cannot  be  relieved  by  this  court ;  but  if  that  court  had 
no  such  jurisdiction,  then  its  order  to  discharge  is  void, 
not  binding  on  the  relator,  and  he  is  in  confinement 
for  detaining  the  soldier,  as  he  was  required  to  do  by 
law,— that  is,  "for  an  act  done  in  pursuance  of  a  law 
ofthe  United  States." 

The  question  thus  presented  is  one  of  vast  import- 
ance, and  I  have  endeavored  to  bestow  upon  it  that  de- 
liberation which  its  importance  demands.  It  involves 
much  more  than  the  question  whether  the  recruit, 
Johnson,  shall  remain  in  the  army  of  the  United  States 
until  his  term  of  enlistment  expires,  or  shall  be  at  once 
discharged.  It  involves  much  more  than  the  question 
whether  the  mayor's  court  of  Newport  has  jurisdiction 
by  habeas  corpus  to  discharge  a  minor  regularly  en- 
larly  enlisted  in  the  army.  It  involves  the  farther 
question  whether  any  State  court  has  jurisdiction,  un- 
der such  writ,  to  discharge  the  prisoner,  when  it  is 
shown  to  it  that  he  is  held  under  authority  of  the 
United  States  ;  for  if  any  State  court  has  such  right,  I 
see  not  why  it  is  not  possessed  by  the  mayor?  s  court. 

From  the  beginning  of  the  government  down  to  the 
decision  of  the  supreme  court  of  the  United  States  in 
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1858,  in  the  cases  of  Ableman  v.  Booth,  and  United 
States  V.  Booth,  21  Sow.  506,  I  suppose  the  very  de- 
cided preponderance  of  anthority  in  the  State  courts 
sustains  the  jurisdiction  of  those  courts  to  discharge 
upon  habeas  corpus  prisoners  who,  in  their  judgment, 
are  illegally  held,  though  held  under  the  authority  of 
the  United  States.  The  cases  will  be  found  collated  in 
Hurd  on  Habeas  Corpus^  164-202.  The  jurisdiction, 
it  is  true,  had  been  frequently  disclaimed  by  able  State 
judges  ;  as  by  Chief  Justice  Lansing  in  1799,  In  re 
Husted,  1  Johns.  Cas.  136 ;  by  Chief  Justice  Nichol- 
son in  1809,  In  re  Roberts,  2  HalVs  Law  J.  192 ;  and 
by  Chief  Justice  Kent  in  1812,  In  re  Ferguson,  9 
Johns.  239.  But,  as  I  have  said,  down  to  the  decision 
in  the  case  of  Ableman  v.  Booth,  the  preponderance  of 
State  decisions  was  the  other  way,  though  since  that 
decision  the  weight  of  authority  even  in  the  State  courts 
is  against  the  jurisdiction.  State  Z).  Zulich  (1862),  29 
N.  J.  L.  (5  Dutch.)  409  ;  In  re  Spangler  (1863),  in  the 
supreme  court  of  Michigan,  2  Am.  Law  Reg.  N.  S. 
508  ;  Matter  of  Hopson  (1863),  40  Barb.  43-59  ;  In  re 
Jordan  (1863),  2  Am.  Law  Beg.  N,  S.  749.  I  have  seen 
other  decisions  of  State  courts  cited  as  supporting  this 
view,  but  as  they  have  not  been  accessible  to  me,  I  will 
simply  enumerate  them,  that  they  may  be  consulted 
by  those  who  shall  have  opportunity.  State  v.  Jane- 
way — opinion  by  E.  Dayton  Ogden,  J.,  of  the  supreme 
court  of  New  Jersey,  reported  in  Newark  Daily  Adver- 
tiseTj  December  15,  1862 ;  In  re  Bully,  in  New  York 
court  of  common  pleas — opinion  by  Daly,  J.,  reported 
in  Ifew  TotTc  Tribune  and  Herald  of  March  19,  1867 ; 
In  re  O'Connor,  in  New  York  supreme  court — opinion 
by  Inoraham,  J.,  reported  in  New  York  T^ibune^  De- 
cember 27,  1866.  And  see  2  Abb.  Nat.  Dig.  609,  note. 
The  decisions  and  opinions  in  the  district  and  cir- 
cuit courts  of  the  United  States,  both  before  and  since 

the  decision  in  Ableman  v.  Booth,  have  denied  the 

10 


146  DisTEicT  OF  Kentucky. 

Matter  of  Fairand. 

State  jurisdiction.  In  re  Kuler  (1843),  1  Hempst  806 ; 
Morris  v.  Newton  (1860),  5  McLean,  99-101 ;  In  re 
Veremaitre  (1851),  U.  S.  District  Court,  Southern  Dis- 
trict of  New  York,  and  cited  as  reported  m  9  N.  T. 
Leg.  Obs. ;  Charge  to  the  grand  jury  by  Nelson,  J. 
(1861),  1  Blatchf.,  Appendix;  In  re  Sifford  (1867),  U. 
S.  District  Court  for  Southern  District  of  Ohio,  6  Am. 
Law  Beg.  669 ;  In  re  McDonald  (1861),  District  Court 
for  Missouri,  9  Id.oai ;  ConJc.  Tr.  4  ed.,  683^85. 

The  current  of  opinions  in  the  courts  of  the  United 
States  is,  so  £ar  as  I  know,  absolutely  unbroken,  except 
by  a  single  opinion  recently  rendered  by  the  learned 
district  judge  for  the  northern  district  of  New  York,  in 
the  matter  of  William  Reynolds  on  habeas  corpus,  and 
published  in  the  Bvffalo  Daily  Courier  of  July  27, 
1867.  I  have  examined  this  opinion  with  great  care, 
and  while  I  assent,  though  not  without  some  hesitation, 
to  the  decision  made,  I  cannot  but  regard  much  that  is 
said  as  not  properly  belonging  to  the  case  before  the 
court  The  prisoner,  Reynolds,  being  in  custody  un- 
der color  of  authority  of  the  United  States,  the  learned 
judge  sitting  as  a  judge  of  the  United  States  had  un- 
questionable jurisdiction  under  the  express  terms  of 
section  14  of  the  Judiciary  Act  of  1789,  to  inquire  by 
habeas  corpus  into  the  cause  of  his  detention,  and  to 
discharge  him  if  he  found  the  detention  illegal ;  and 
when  he  decided  that  the  previous  refusal  of  a  State 
judge  to  discharge  the  prisoner,  no  matter  whether  the 
State  judge  had  jurisdiction  or  not,  was  no  bar  to  his 
inquiry,  I  cannot  see  that  anything  he  says  respecting 
the  jurisdiction  of  State  courts  to  discharge  upon 
habeas  corpus  persons  held  under  color  of  authority  of 
the  United  States,  necessarily  or  properly  belongs  to 
the  case.  Moreover,  this  opinion  is  not  only  adverse  to 
the  current  of  opinions  in  the  circuit  and  district  courts 
of  the  United  States,  but  is,  I  think,  opposed  to  the 
opinion  of  the  supreme  court  of  the  United  States. 
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I  might  fortify  my  decision  by  copious  extracts 
fiom  tlie  opinions  of  Federal  and  State  judges,  but  the 
opinion  of  the  supreme  court  is  so  conclusive,  and  I  shall 
be  obliged  to  quote  from  it  so  extensively,  that  I  can 
not^  without  extending  this  opinion  to  an  inordinate 
length,  make  any  farther  reference  to  them  than  has 
already  been  made.  I  proceed,  therefore,  at  once  to 
the  opinioii  of  ike  supreme  coiJt,  rendered  in  cases  of 
Ableman  v.  Booth,  and  United  States  v.  Booth. 

In  the  first  case  it  appears  that  Booth  was  arrested 
by  the  United  States  marshal  upon  a  warrant  issued  by 
a  commissioner  under  the  Fugitive  Slave  Act,  charging 
him  with  the  offense  of  aiding  and  abetting  the  escape 
of  a  fugitive  slave,  and  that  he  was  committed  to 
prison.  While  thus  held,  a  justice  of  the  supreme 
court  of  Wisconsin  issued  a  writ  of  habeas  corpuB  di- 
rected to  the  marshal,  requiring  him  to  produce  the 
body  of  the  prisoner,  with  the  cause  of  the  detention. 
The  marshal  made  a  return  that  he  was  held  by  virtue 
of  the  warrant  of  the  commissioner,  a  copy  of  which  he 
annexed  to  his  return. 

Upon  argument  and  a  demurrer  to  the  return,  the 
judge  held  the  detention  to  be  illegal,  and  Booth  was 
discharged  from  custody.  Upon  this  decision  the 
marshal  sued  out  a  certiorari^  and  removed  the  case  to 
the  supreme  court,  where,  upon  argument,  the  decision 
was  affirmed.  It  proceeded  upon  the  ground  that  the 
Fugitive  Slave  Act  was  unconstitutional,  and  that,  con- 
sequently, the  marshal  had  no  authority  to  make  the 
arrest  and  hold  the  defendant  in  custody. 

In  the  second  case.  Booth  had  been  indicted  for  the 
same  offense  with  which  he  had  previously  been 
charged  before  the  commissioner,  been  tried  and  con- 
victed in  the  United  States  district  court  for  Wiscon- 
sin, and  sentenced,  and  was  in  execution  upon  the 
judgment. 

Thereupon  another  writ  of  Tiabea^  corpus  was  issued 
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by  the  supreme  court  sitting  in  bank,  upon  a  petition 
setting  forth,  among  other  things,  that  the  conviction 
was  illegal  by  reason  of  the  invalidity  of  the  act  under 
which  he  was  indicted,  tried,  and  convicted.  The  re- 
turn of  the  sheriff  consisted  of  a  transcript  of  the  pro- 
ceedings, judgment,  and  sentence  of  the  district  court:, 
and  stated  that  to  be  the  authority  and  proems  by 
which  the  prisoner  was  held.  The  court  heard  tte  ar- 
gumentj  and  decided  the  imprisonment  to  be  illegal, 
and  ordered  Booth  to  be  at  once  discharged,  which  was 
accordingly  done.  Upon  both  these  decisions  writs  of 
error  were  prosecuted  to  the  supreme  court  of  the 
United  States. 

The  court,  after  recapitulating  the  facts,  state  the 
point  presented  by  each  as  follows  : 

*'It  will  be  seen  from  the  foregoing  statement  of 
facts  that  a  judge  of  the  supreme  court  of  the  State  of 
Wisconsin,  in  the  first  of  these  cases,  claimed  and  ex- 
ercised the  right  to  supervise  and  annul  the  proceed- 
ings of  a  commissioner  of  the  United  States,  and  to  dis- 
charge a  prisoner  who  had  been  committed  by  the 
commissioner  for  an  offense  against  the  laws  of  this 
government,  and  that  this  exercise  of  power  by  the 
judge  was  afterward  sanctioned  and  affirmed  by  the 
supreme  court  of  the  State. 

' '  In  the  second  case,  the  State  court  has  gone  a  step 
further,  and  claimed  and  exercised  jurisdiction  over 
the  proceedings  and  judgment  of  a  district  court  of 
the  United  States,  and  upon  a  summary  and  collateral 
proceeding,  by  habeas  corpus^  has  set  aside  and  an- 
nulled its  judgment,  and  discharged  a  prisoner  who 
had  been  taied  and  found  guilty  of  an  offense  against 
the  laws  of  the  United  States,  and  sentenced  to  impris- 
onment by  the  district  court.'' 

The  opinion  proceeds:  "No  State  can  authorize 
one  of  its  judges  or  courts  to  exercise  judicial  power, 
by  habeas  corpus  or  otherwise,  within  tiie  jurisdiction 
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of  another  and  independent  government  And  al- 
fhongh  the  State  of  Wisconsin  is  sovereign  within  its 
own  territorial  limits  to  a  certain  extent,  ^et  that  sov- 
ereignty is  limited  and  restricted  by  the  constitution  of 
the  United  States.  And  the  powers  of  the  general  gov- 
eroment,  and  of  the  State,  although  both  exist  and  are 
exercised  within  the  same  territorial  limits,  are  yet  sep- 
arate and  distinct  sovereignties,  acting  separately  and 
independently  of  edch  other,  within  their  respective 
spheres.  And  the  sphere  of  action  appropriated  to  the 
United  States  is  as  far  beyond  the  reach  of  the  judicial 
process  issued  by  a  State  judge  or  a  State  court,  as  if 
the  line  of  division  was  traced  by  landmarks  and  mon- 
uments visible  to  the  eye.  And  the  State  of  Wisconsin 
had  no  more  power  to  authorize  these  proceedings  of 
its  judges  and  courts,  than  it  would  have  had  if  the 
prisoner  had  been  confined  in  Michigan,  or  in  any 
other  State  of  the  Union,  for  an  offense  against  the 
laws  of  the  State  in  which  he  was  imprisoned." 

The  manifest  import  of  this  language  is  that  a  per- 
son held  in  custody  under  the  authority  of  the  United 
States  is  as  far  beyond  the  jurisdiction  of  a  State  court 
as  if  he  were  personally  in  a  different  State. 

The  conrt  Sien,  after  enforcing  in  a  marterly  aqtu- 
ment  the  position  that  the  Federal  judiciary  has  juris- 
diction of  all  cases  arising  under  the  constitution  and 
laws  of  the  United  States,  and  that  this  jurisdiction 
of  all  cases  arising  under  the  laws  must  be  exclusive  in 
order  to  preserve  harmony,  say,  "  We  do  not  question 
the  authority  of  State  court  or  judge,  who  is  authorized 
by  the  laws  of  the  State  to  issue  the  writ  of  haheds  cor- 
pzcSy  to  issue  it  in  any  case  where  the  party  is  impris- 
oned within  its  territorial  limits,  provided  it  does  not 
appear,  when  the  application  is  made,  that  the  person 
imprisoned  is  in  custody  under  the  authority  of  the 
United  States.  The  court  or  judge  has  a  right  to  in- 
quire, in  this  mode  of  proceeding,  for  what  cause  and 
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by  what  authority  the  prisoner  is  confined  within  the 
territorial  limits  of  the  State  sorereignty .  And  it  is  the 
duty  of  the  •marshal,  or  other  person  having  the  cus- 
tody of  the  prisoner,  to  make  known  to  the  judge  or 
court,  by  a  proper  return,  the  authority  by  which  he 
holds  him  in  custody.  This  right  to  inquire  by  process 
of  Tidbeas  corpus^  and  the  duty  of  the  oflBicer  to  make  a 
return,  grows,  necessarily,  out  of  the  complex  charac- 
ter of  our  government,  and  the  existence  of  two  distinct 
and  separate  «overeignties  within  the  same  territorial 
space,  each  of  them  restricted  in  its  powers,  and  each, 
within  its'  sphere  of  action  prescribed  by  the  constitu- 
tion of  the  United  States,  independent  of  the  other. 
But  after  the  return  is  made,  and  the  State  judge  or 
court  judicially  apprized  that  the  party  is  in  custody 
under  the  authority  of  the  United  States,  they  can  pro- 
ceed no  farther.  They  then  know  that  the  prisoner  is 
within  the  dominion  and  jurisdiction  of  another  gov- 
ernment, and  that  neither  the  writ  of  habeas  corpus 
nor  any  other  process  issued  under  State  authority  can 
pass  over  the  line  of  division  between  the  two  sove- 
reignties. He  is  then  within  the  dominion  and  exclu- 
sive jurisdiction  of  the  United  States.  If  he  has  con»- 
mitted  an  offense  against  their  laws,  their  tribunals 
alone  can  punish  him.  If  he  is  wrongfully  imprisoned, 
their  judicial  tribunals  can  release  him  and  afford  him 
redress.  And  although,  as  we  have  said,  it  is  the  duty 
of  the  marshal,  or  other  persons  holding  him,  to  make 
known,  by  a  proper  return,  the  authority  under  which 
he  detains  him,  it  is  at  the  same  time  imx)eratively  his 
duty  to  obey  the  process  of  the  United  States,  to  hold 
the  prisoner  in  custody  under  it,  and  to  refuse  obedi- 
ence to  the  mandate  or  process  of  any  other  govern- 
ment. And  consequently  it  is  his  duty  not  to  take  the 
prisoner,  nor  suffer  him  to  be  taken  before  a  State 
judge  or  court  upon  a  habeas  corpus  issued  under 
State  authority.    No  State  judge  or  court,  after  they 
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are  judicially  informed  that  the  party  is  imprisoned 
under  the  authority  of  the  United  States,  has  any  right 
to  interfere  with  hiim,  or  to  require  him  to  be  brought 
before  them.  And  if  the  authority  of  a  State,  in  the 
form  of  judicial  process  or  otherwise,  should  attempt 
to  control  the  marshal  or  other  authorized  officer  or 
agent  of  the  United  States,  in  any  respect,  in  the  cus- 
tody of  his  prisoner,  it  would  be  his  duty  to  resist  it, 
and  to  call  to  his  aid  any  force  that  might  be  necessary 
to  maintain  the  authority  of  law  against  Ul^al  interfer- 
ence. No  judicial  process,  whatever  form  it  may  as- 
sume, can  have  any  lawful  authority  outside  of  the 
limits  of  the  jurisdiction  of  the  court  or  judge  by  whom 
it  is  issued  ;  and  an  attempt  to  enforce  it  beyond  these 
boundaries  is  nothing  less  than  lawless  violence." 

The  court  do  not  mean  that  the  State  judge  or  court 
can  proceed  no  further  only  when  it  is  proven  that  the 
party  is  in  custody  under  the  latjtful  authority  of  the 
United  States.  If  this  be  their  meaning,  surely  it  was 
not  necessary  to  enforce  the  correctness  of  the  proposi- 
tion by  any  such  labored  argument  as  that  in  which 
ihey  indulge,  for  it  is  undeniable  that  when  it  is  shown 
and  proven,  in  answer  to  a  writ  of  habeas  corpus^  that 
a  party  is  in  custody  under  the  lawful  authority  of  the 
United  States,  the  Federal  judge  is  as  powerless  to  pro- 
ceed farther  as  the  State  judge. 

No  judge.  State  or  national,  can,  under  a  Jiabeas 
corpus^  discharge  a  i)arty  who  is  in  lawful  custody. 
What  the  court  obviously  mean  is,  that  when  it  is 
shown  to  the  State  judge,  by  tiie  party's  own  petition 
or  by  the  return  to  the  writ,  that  the  prisoner  is  in 
custody  under  what  purports  to  be  the  authority  of  the 
United  States,— such  as  an  enlistment  of  a  recruit  or  a 
writ  issued  by  a  court,  j^dge,  or  commissioner  of  the 
United  ^States, — ^he  can  proceed  no  farther.  He  can  no 
more  inquire  whether  the  recruit  was  of  age  at  the 
time  of  his  enlistment,  and  subject  to  enlistment  under 
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the  laws  of  the  United  States,  than  he  can  inquire 
whether  the  conrt,  judge,  or  commissioner  of  the 
United  States  had  jurisdiction  to  issue  the  writ  under 
which  the  party  is  held.  When  the  State  judge  is  in- 
formed that  the  prisoner  in  whose  behalf  he  has  issued 
a  writ  is  in  custody  as  an  enlisted  soldier  of  the  United 
States,  or  under  process  issued  by  one  of  their  judges 
or  commissioners,  he  knows  "  that  the  prisoner  is 
within  the  dominion  and  jurisdiction  of  another  gov- 
ernment, and  that  neither  the  writ  of  Tiabeas  corpus^ 
nor  any  other  process  issued  under  State  authority, 
can  pass  over  the  line  of  division  between  the  two  sov- 
ereignties. He  is  then  within  the  exclusive  jurisdiction 
of  the  United  States."  .  .  .  "  If  he  is  wrongfully 
imprisoned,  their  judicial  tribunals  can  release  him 
and  afford  him  redress."  It  is  the  Federal  judiciary 
only  which  can  release  a  party  wrongfully  imprisoned 
under  authority  of  the  United  States ;  bu^  obviously  a 
party  wrongfully  imprisoned  is  illegally  imprisoned, 
and  is  not  held  under  lawful  authority ;  and  it  follows 
that  if  a  State  court  can  discharge  a  recruit  because  he 
was  a  minor,  and  enlisted  without  warrant  of  law, — 
that  is,  wrongfully, — ^it  assumes  the  very  jurisdiction 
which  the  supreme  court  deny  to  it. 

"It  is  (say  the  court)  the  duty  of  the  marshal,  or 
other  person  holding  him  (prisoner)  to  make  known, 
by  a  proper  return,  the  authority  under  which  he  de- 
tains him;"  but  "it  is  at  the  same  time  imperatively 
his  duty  to  obey  the  process  of  the  United  States,  .  .  to 
hold  the  prisoner  in  custody  under  it,  and  to  refuse 
obedience  to  the  mandate  or  process  of  any  other  gov- 
ernment. And  consequently  it  is  his  duty  not  to  take 
the  prisoner^  or  suffer  him  to  he  taken  hqfore  a  State 
judge  or  court  upon  a  habeas  corpus  issued  under 
State  authority.  No  State  judge  or  courts  after  they 
are  judicially  informed  that  the  party  is  imprisoned 
under  the  authority  qf  the  United  Slates^  hus  any 


DiSTBiOT  OF  Kentucky,  163 

Matter  of  Fanand. 

right  to  interfere  laith  Mm,  or  to  require  him  to  he 
hr ought  htfore  them ''  But  if  a  State  coxirt,  after  it  is 
informed  by  a  proper  return  that  the  party  in  whose 
behalf  it  has  issued  a  writ  of  hxxbeds  corpus  is  impris- 
oned under  authority  of  the  United  States,  cannot 
require  him  to  be  brought  before  it,  that  court  can 
make  no  inquiry  into  the  actual  legality  of  the  author- 
ity ;  for  such  an  inquiry  is  of  no  value,  and  would  be 
an  idle  ceremony  without  the  presence  of  the  prisoner. 
The  supreme  court  do  not  refer  to  the  judgment 
which  the  State  court  should  pronounce  after  hearing 
the  whole  case,  when  it  appears  that  the  prisoner  is  in 
legal  custody  under  authority  of  the  United  States,  in 
the  strict  sense  of  these  terms.  Its  duty  in  such  case 
is  plain,  and  in  no  respect  differs  from  that  of  a  court 
of  the  United  States,  They  refer  to  the  duty  of  the 
State  court  to  proceed  no  further  because  of  its  want 
of  jurisdictioTij  and  distinguish  between  its  duty  and 
that  of  a  court  of  the  United  States,  which  latter  court 
they  say  may  discharge  a  prisoner  "  wrongfully  im- 
prisoned,^' though  imprisoned  under  authority  of  the 
United  States.  If  the  State  court  can  inquire  into  the 
legality  of  a  custody  held  under  authority  of  the  United 
States,  and  depending  for  its  validity  upon  the  coif- 
struction  or  constitutionality  of  an  act  of  Congress,  then 
its  judgment,  though  erroneous,  is  not  void,  and  is  as 
binding,  until  reversed  by  the  proper  court,  as  if  it 
were  correct,  or  as  the  judgment  of  any  court  of  the 
United  States ;  and  all  persons  who  should  resist  such 
judgment  would  be  justly  liable  to  punishment.  But 
the  supreme  court  say  it  is  the  duty  of  a  person  who 
holds  a  prisoner  under  authority  of  the  United  States, 
when  he  makes  it  known  to  the  State  court  that  he  so 
holds  him,  to  resist  any  order  of  that  court  discharging 
him,  and  this  they  could  not  have  said  if,  in  their  opin- 
ion, the  State  court  has  jurisdiction  to  inquire  into  and 
pronounce  upon  the  validity  of  his  authority. 
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The  term  "authority  of  the  United  States, '*  as  em- 
ployed by  the  court,  obviously  does  not  mean  necessa- 
rily a  "  valid  authority," — ^that  Is,  an  authority  in  strict 
conformity  to  the  laws  of  the  United  States, — ^but  an 
authority  whose  validity  is  to  be  .determined  by  those 
laws.  It  is  employed  in  the  same  sense  that  the  same 
term  is  used  in  section  14  of  the  Judiciary  Act  of  1789. 
This  section,  it  will  be  remembered,  provides  that  writs 
of  habeas  corpus  issued  by  judges  of  the  United  States, 
shall  extend  to  persons  in  custody  **  under  authority 
of  the  United  9|ates,"  obviously  meaning  iUegal  au- 
thority, because  the  writ  cannot  be  issued  in  behalf  of 
one  who  appears  to  be  in  Jxmful  custody.  It  is  also 
employed  in  a  sense  similar  to  that  in  which  the  term 
"  laws  "  is  used  in  that  clause  of  the  constitution  which 
declares  that  the  judicial  power  of  the  United  States 
shall  extend  to  all  cases  arising  under  this  constitution 
and  the  "laws"  of  the  United  States.  Acts  of  Con- 
gress which  are  unconstitutional,  are  not,  in  the  strict 
sense,  laws^  but  undoubtedly  the  judicial  power 
extends  to  cases  arising  under  unconstitutional  acts  of 
Congress,  as  well  as  to  such  as  arise  under  constitu- 
tional acts,  and  this  is  expressly  affirmed  by  the 
supreme  court  in  the  opinion  we  have  been  consider- 
ing.   31  How.  620. 

What  the  return  of  the  marshal  or  other  person 
should  contain  in  order  to  properly  inform  the  State 
court  that  the  prisoner  is  in  custody  under  authority 
of  the  United  States,  the  supreme  court  do  not  say. 
The  court  may  mean  that  a  return  simply  stating  such 
fact  cannot  be  controverted  in  the  State  court  This 
was,  I  understand,  the  ancient  rule  in  all  courts,  and  is 
the  rule  to  this  day  in  the  English  courts,  and  in  the 
courts  of  the  United  States  when  the  proceeding  is 
under  the  act  of  1789.  Hurd  on  Habeas  Corpus^  238- 
264 ;  2  Hawk.  P.  C.  ch.  15,  §  78 ;  Eap.  Jenkins,  2  Wall. 
627 ;  Eosp.  Sifltord,  5  Law  Reg.  653.    Or,  they  may 
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mean  that  the  authority,  or  a  copy  of  it,  should  accom- 
pany the  return,  when  the  authority  exists  in  such 
shape  that  it  can  be  produced, — such  as  an  enlistment 
of  a  recruit  under  an  act  of  Congress,  or  a  process 
issued  by  a  court,  judge,  or  commissioner  of  the  United 
States.  But,  whether  they  mean  the  one  or  the  other, 
it  is  certain  that  the  return  made  by  the  relator  to  the 
mayor^s  court  of  Newport  conforms  substantially  to 
every  requisition  prescribed  by  them,  and  did,  if  their 
opinion  is  law,  at  once  deprive  that  court  of  all  author- 
ity and  jurisdiction  to  proceed  forthei^  ^^y^  more,  it 
then  became,  say  the  supreme  court,  substantially 
**the  duty  "  of  the  relator  "  not  to  take  the  prisoner, 
nor  suffer  him  to  be  taken,  before  the  mayoPs  court, 
and  if  the  State  court  attempted  to  control  him  in  the 
custody  of  his  prisoner  it  was  his  duty  to  resist  it,  and 
to  call  to  his  aid  any  force  that  might  be  necessary  to 
maintain  the  authority  of  the  United  States  against 
iU^al  interference." 

Now,  if  it  was  the  duly  of  the  relator,  by  virtue  of 
the  laws  of  the  United  States,  to  retain  his  prisoner, 
notwithstanding  the  order  of  the  mayor^s  court,  then  it 
is  plain  he  is  in  confinement  * '  for  an  act  done  in  pur- 
suance of  a  law  of  the  United  States,"  or  "of  the 
authority  of  the  United  States,"  as  the  supreme  court 
expresses  it,  and  must  be  discharged. 

If  the  recruit  was  under  the  age  of  eighteen  years 
when  he  was  enlisted,  it  may  be  that  neither  this  court 
nor  any  court  can  discharge  him,  if  the  United  States 
shall  allege  that  he  was  then  of  the  legal  age  for  re- 
cruiting, because  of  that  provision  in  the  act  of  Con- 
gress of  February  13,  1862,  12  Stat,  at  L.  389,  which 
repeals  so  much  of  the  former  acts  as  provided  for  the* 
discharge  of  minors  enlisted  without  the  consent  of 
t^eir  parents  or  guardians,  and  provides  that  "the 
oath  of  enlistment  taken  by  the  recruit  shall  be  conclu* 


166  DisTEiCT  OP  Kentucky. 

Matter  of  Farrand. 

sive  as  to  his  age."*    But,  if  he  is  still  xinder  eighteen, 
he  is  not  without  remedy.    Section  5  of  the  act  of  July 

*  I  do  not  regard  the  act  of  1863,  or  the  act  of  1864,  as  at  all  affect- 
ing the  jurisdiction  conferred  by  section  14  of  the  act  of  1789  on  judges 
of  the  United  States  to  issue  writs  of  habeas  corpus.  I  think  they  still 
have  the  right  to  inquire  into  the  cause  of  commitment  of  any  one  who 
is  in  custody  under  or  by  color  of  the  authority  of  the  United  States.  I 
regard  the  act  of  1862  as  sunply  furnishing  a  rule  of  evidence.  I  treat 
the  "  oath  of  enlistment "  as  nothing  but  evidence — conclusive  evidence 
it  is  true,  but  still  only  evidence.  Hence  I  held  in  iS^.  Ricketts,  that 
where  the  officer  did  not,  and  would  not,  in  his  return  to  a  writ  of 
habeas  corpus  issuec^bi  behalf  of  a  recruit,  allege  that  the  recruit  was 
of  lawful  age  when  enlisted,  he  should  not  offer  the  <^  oath  of  enlist- 
ment "  as  evidence.  It  is  a  rule  of  universal  application,  in  ordinary 
civil  actions,  that  one  will  not  be  allowed  to  offer  proof  respecting 
what  he  does  not  allege,  and  I  think  this  rule  may  well  be  applied  to 
proceedings  under  a  habeas  corpus  when  the  anomalous  provision  of  the 
act  of  1862  is  invoked. 

I  characterize  the  provision  of  the  act  of  1862  as  anomalous, 
because  it  makes  the  "  oath  of  enlistment,"  which  contains  only  prom- 
ises respecting  the  future  conduct  of  the  recruit,  and  not  one  word  in 
regard  to  his  age^  conclusive  evidence  ff  his  age.  It  is  quite  as  anoma- 
lous as  if  it  had  provided  that  the  length  of  the  foot  of  the  recruit 
should  be  conclusive  of  his  age.  A  provision  so  extraordinary,  whilst 
it  must  be  enforced  because  it  is  the  law  of  the  land,  does  not  demand 
a  liberal  construction. 

The  whole  provision  is,  ^*  that  hereafter  no  person  under  the  age  of 
eighteen  shall  be  mustered  into  the  United  States  service,  and  the  oath 
of  enlistment  taken  by  the  recruit  shall  be  conclusive  as  to  his  age.'' 
It  is  as  much  a  part  of  the  provision  that  it  is  unlawful  to  enlist  one 
under  the  age  of  eighteen,  as  it  is  that  his  oath  of  enlistment  shall  be 
conclusive  as  to  his  age,  and  I  think  that  both  requisitions  of  the  statute 
are  best  met  by  holding  the  *^  oath  of  enlistment "  to  be  conclusive 
evidence  only  when  it  is  alleged  in  the  return  that  the  recruit  is  of  the 
legal  age.  When  such  a  return  has  been  made  I  have  frequently  held 
the  "  oath  of  enlistment,^^  whether  it  did  or  did  not  contain  any  state- 
ment of  the  age  of  the  recruit,  conclusive  of  his  being  of  the  lawful  age ; 
but,  as  before  said,  when  the  return  contained  no  such  allegation,  I  did 
in  one  case, — that  is,  in  the  case  of  Ricketts, — hear  proof  respecting  the 
age  of  the  recruit,  and  refuse  to  allow  the  *^  oath  of  enlistment "  to  be 
read  as  evidence  of  age  at  aU.  I  am  still  inclined  to  think  this  opinion 
correct,  but  cannot  now  more  fully  vindicate  its  correctness. 
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4,  1864,  13  Stat,  at  L.  380,  requires  the  secretary  of  war 
to  dischaTge  minors  who  are  under  eighteen  at  the  time 
of  their  application,  and  who  are  in  service  without  the 
consent,  either  express  or  implied,  of  their  parents  or 
guardians. 

Let  no  one  apprehend  that,  as  a  consequence  of  this 
opinion,  the  liberty  of  the  citizen  will  be  seriously 
jeoparded.  This  court,  and  the  judge  thereof,  will,  I 
trusty  be  ever  ready  to  hear  the  complaints  of  all  per- 
sons wrongfully  confined  under  authority  or  color  of 
authority  of  the  United  States,  and  to  give  speedy  re- 
lief. The  communication  between  the  judge's  resi- 
dence and  all  parts  of  the  State  where  such  confine- 
ment is  likely  to  occur,  is  so  easy  and  rapid  that  no  se- 
rious delay  can  ensue,  and  if  partial  evil  may  result,  it 
were  better  that  this  should  be  endured  than  that  the 


I  am  aware  that  a  practice  has  recently  grown  up  of  sometimes 
swearing  the  recruit  to  his  ^^  declaration,^  and  of  sometimes  inserting  a 
statement  of  the  age  of  the  recruit  in  the  '^oath  of  enlistment,"  but  this 
practice  is  not,  so  far  as  I  know,  authorized  by  any  law,  and,  therefore, 
cannot  ayail  fpr  any  legal  purpose.  There  can  be  no  oath  in  legal  con- 
templation, which  is  not  required  to  be  taken  by  some  law,  and  there 
is  no  law  requiring  a  recruit  to  swear  to  his  age. 

The  opinion  here  indicated  is  slightly  different  from  those  rendered 
by  the  learned  judge  of  the  Southern  District  of  New  York,  in  the 
matter  of  John  Edward  Cline,  and  in  the  matter  of  John  Rilejr.  The 
difference  between  my  opinion  in  the  one  case  above  referred  to,  and 
the  opinion  of  Judge  Blatchfobd  in  the  matter  of  Cline,  is  of  little 
practical  importance ;  but  I  dissent  from  the  opinion  rendered  in  the 
matter  of  Riley,  so  far  as  it  denies  the  jurisdiction  of  the  Federal 
courts  and  judges  in  cases  of  this  kind. 

His  opinion  is  founded  on  the  assumption  that  section  1  of  the  aci 
of  1814,  3  StaJt,  (U  L.  146,  is  still  in  force.  I  think  the  asstmiption  un- 
founded. The  act  of  1814  was  a  war  statute,  and  section  1  was,  1 
think,  superseded  as  early  as  1815,  that  is,  by  section  7  of  March  8,  1815 
entitled,  "  An  act  fixing  the  military  peace  establishment  of  the  United 
States."  3  Stat,  at  L.  224.  Section  1  of  the  act  of  1814  has  been 
assumed  to  be  repealed  in  numerous  judicial  decisions,  and  by  the  war 
department  in  all  the  "  Army  Regulations."  B. 
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peace  of  society  should  be  disturbed  by  any  attempt 
of  State  tribunals  to  interfere  with  the  proper  jurisdic- 
tion of  the  national  courts,  or  with  officers  acting  in  the 
line  of  their  duty  under  the  authority  of  the  United 
States. 

Let  the  relator  be  discharged. 


WOODMAN   V.    THE   KILBOURN   MANUFAC- 
TURING COMPANY. 

Circuit  Courts  Seventh  Circuit;  District  qf  Wiscon- 
sin^ January  2!,  1867. 

Ordinance  of  1787. — Poweb  of  Congeess  to  Reg- 
ulate CoMMEBCE.— Navigable  Streams. 

The  ordinance  of  1787,  for  the  government  of  the  Northwest  Territory, 
has  been  superseded  by  the  adoption  of  the  Constitution  of  the 
United  States,  and  the  admission  to  the  Union  of  the  States  formed 
from  that  Territory ;  and  the  provision  of  the  ordinance  declaring  the 
navigable  waters  leading  into  the  Mississippi  and  the  Saint  Law- 
rence '*  common  highways  and  forever  free,"  does  not  restrict  the 
powers  of  Congress,  or  of  the  States^  to  legislate  respecting  those 
waters. 

In  the  absence  of  any  conflicting  enactment  by  Congress  relative  to  the 
use  of  a  navigable  stream,  the  State  within  which  such  stream  lies 
has  power  to  legislate  respecting  it. 

The  right  of  the  public  to  use  a  navigable  river  as  a  highway,  is  para- 
mount to  every  other  use  of  the  water;  but  it  does  not  exclude  or 
forbid  the  legislature  of  the  State  (where  no  conflicting  enactment 
by  Congress  exists)  from  authorizing  the  construction  of  public  im- 
provements upon  the  stream,  although  they  may  involve  a  partial 
obstruction  or  inconsiderable  detention  to  navigation. 

Under  the  constitution  and  laws  of  Wisconsin,  any  obstruction  to  the 
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ose  of  a  navigable  stream  by  the  public  for  purposes  of  nayigation, 
which  is  erected  without  a  constitutional  legislatiYe  authority,  is  a 
nuisance,  and  liable  to  be  abated  either  at  the  suit  of  an  indiTidual 
or  at  the  instance  of  the  State. 

Motion  for  a  preliminaay  injxmction. 

George  W.  Ldkin  and  Israel  HolmeSy  for  the 
motion. 

MncJceSy  Lynde,  <6  Miller^  opposed. 

MiLLEB,  J.— It  is  alleged  and  charged  in  the  bill, 
that  the  Wisconsin  is  one  of  the  navigable  rivers  lead- 
ing into  the  Mississippi  river,  and  a  common  highway, 
ftee  to  be  navigated  and  used  as  such  highway  by  com- 
plainant and  all  other  citizens  of  the  United  States. 
That  said  river  is  navigable  from  its  source  to  its 
mouth,  and  capable  of  being  used  for  rafting  and  for 
driving  lumber,  and  also  for  steamboat  navigation ;  and 
that  it  runs  through  a  district  of  pine  lands  lying  above 
the  town  of  Newport  That  the  owners  of  said  lands, 
including  complainant,  annually  raft  down  said  river 
large  quantities  of  lumber  and  logs  to  saw  nulls  and  to 
market ;  and  that  they  are  dependent  upon  the  unob- 
structed use  of  the  river  in  this  employment.  The  bill 
further  charges,  that  in  1859  a  dam  was  constructed  in 
said  river  at  the  town  of  Newport,  by  a  chartered  com- 
pany, for  hydraulic  purposes,  which,  being  an  obstruc- 
tion to  navigation,  was  partly  removed.  And  that  the 
comi)any  defendant  are  building  a  dam  at  the  same 
place,  using  a  portion  of  the  old  dam ;  and  that  this 
company  are  doing  so  under  color  or  in  pursuance  of 
an  act  of  the  State  legislature,  entitied  ^  ^  An  act  to  aid 
in  the  development  of  manufacturing  interests  in  this 
State,"  approved  April  10,  1866,  as  follows:  "The 
Kilbourn  Manufacturing  Company,  whenever  organized 
in  pursuance  of  any  law  in  this  State,  shall  have  power, 
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and  said  company  is  hereby  authorized  to  complete  the 
water  power  in  sections  three,  four,  nine,  and  ten  in 
township  thirteen  north,  of  range  six  east,  in  the  coun- 
ties of  Columbia  and  Sauk,  by  raising  the  dam  suffi- 
cient height  for  that  purpose,  not  exceeding  three  feet 
above  the  usual  low  water  mark  in  the  Wisconsin 
river,  and  so  formiag  the  same  that  rafts  of  lumber  can 
pass  safely  and  conveniently,  without  hindrance  or 
delay.  ^'  The  bill  then  charges  that  it  is  physically  im- 
possible to  build  a  dam  at  that  pointy  the  town  of  New- 
port, in  such  form  as  that  rafts  of  lumber  can  pass 
safely  or  conveniently,  or  without  hindrance  or  delay ; 
and  that  such  dam  would  wholly  obstruct  the  naviga- 
tion of  the  river  by  steamboats  and  other  vessels ;  and 
will  entirely  obstruct  navigation  up  stream  ;  and  that 
the  structure,  as  at  present  towards  completion,  has 
obstructed  free  passage  to  rafts,  and  caused  to  the 
owners  thereof  delay  and  damage.  It  is  further  charged, 
that  the  act  authorizing  the  construction  of  the  dam  is 
contrary  to  the  ordinance  of  1787,  the  constitution  and 
laws  of  the  United  States,  and  of  this  State. 

Defendants  Anderson  and  Kilboum  are  alleged  to 
be  agents  of  the  company  defendant  in  the  work  of 
buUding  the  dam. 

The  bill  prays  an  injunction  restraining  defendants 
from  further  proceeding  in  the  building  of  the  dam ; 
and  that  at  the  final  hearing  the  dam  may  be  decreed 
to  be  abated  as  a  common  nuisance. 

Affidavits  read  on  the  part  of  complainant  sustain 
the  charges  in  the  biU  in  regard  to  the  obstruction  of 
navigation  by  the  proposed  dam.  Those  on  the  part  of 
defendants  state  that  the  dam  will  be  an  improvement 
to  navigation  at  that  point.  It  does  not  satisfactorily 
appear  that  the  river  above  the  site  of  the  dam  is  navi- 
gable for  steamboats  employed  in  the  ordinary  busi- 
ness of  commerce.    It  is  conceded  that  rafts  of  logs 
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and  lumber  can  be  floated  down  stream  from  several 
miles  above  the  dam. 

The  ordinance  of  the  Confederate  Congress,  for  the 
government  of  the  territory  of  the  United  States  north- 
west of  the  river  Ohio,  adopted  July  14,  1787,  created  a 
temporary  government ;  and  also  contained  six  articles, 
"  to  be  considered  as  articles  of  compact  between  the 
original  States  and  the  people  and  States  in  said  terri- 
tory, and  forever  remain  unalterable,  unless  by  common 
consent. '^  After  the  adoption  of  the  constitution  of  the 
United  States,  an  act  of  Congress,  passed  August  7, 
1789,  1  l^t  at  L.  50,  continued  the  ordinance  in  force, 
and  modified  it  in  conformity  to  the  conditions  of  the 
constitution,  so  far  as  it  related  to  the  temporary  gov- 
ernment of  the  territory. 

That  portion  of  the  ordinance  referred  to  in  the  bill 
is,  "The  navigable  waters  leading  into  the  Mississippi 
and  St.  Lawrence,  and  the  carrying  places  between  the 
same,  shall  be  common  highways,  and  forever  free  as 
well  to  the  inhabitants  of  said  territory  as  to  the  citi- 
zens of  the  United  States,  and  those  of  any  other  States 
that  maybe  admitted  into  the  confederacy,  without  any 
tax,  impost,  or  duty  therefor."  The  constitution  of  the 
United  States,  subsequently  adopted,  contains  the  pro- 
vision that  ' '  new  States  may  be  admitted  by  the  Con- 
gress into  this  Union,"  which  implies  that  new  States 
shall  be  admitted  into  the  Union  on  an  equality  with 
the  original  States.  The  ordinance  directs  that  the 
territory  may  be  divided  into  not  less  than  three  nor 
more  than  five  States ;  but  the  territory  has  been 
divided  into  six  States,  including  that  portion  of  Min- 
nesota east  of  the  Mississippi  river.  The  ordinance 
further  directs,  that  in  case  of  a  division  into  five 
States,  one  boundary  shall  be  an  east  and  west  line 
drawn  through  the  southerly  bend  or  extreme  of  Lake 
Michigan,  which  we  knew  to  have  been  entirely  disre- 
garded by  Congress  in  the  acts  admitting  new  States. 

11 
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K  the  ordinance  were  obligatory  in  every  particular, 
and  not  altered  by  common  consent,  nor  superseded 
by  the  constitution  of  the  United  States,  the  States  em- 
braced within  the  northwestern  territory  coxQd  i^ot 
have  been  admitted  into  the  Union  on  an  equality  with 
the  other  States,  which  is  a  fundamental  principle  of 
the  constitution,  the  basis  of  this  Union.  Each  new 
State  presented  its  constitution  to  the  consideration  of 
Congress,  with  its  application  for  admission  into  the 
Union  under  the  Federal  constitution ;  Congress,  com- 
posed of  members  from  the  original  States,  approved 
the  constitution  of  the  new  State  thus  presented,  and 
passed  an  act  for  its  admission  into  the  Union.  By  the 
act  of  Congress  admitting  the  new  State  upon  its  appli- 
cation, the  several  articles  of  the  compact  were  not 
merely  altered  by  the  common  consent  required  in  the 
ordinance,  but  were  superseded.  **  Whatever  may 
have  been  the  force  accorded  to  the  ordinance  at  the 
period  of  its  enactment,  its  authority  and  effect  ceased, 
and  yielded  to  the  paramount  authority  of  the  consti- 
tution of  the  United  States  from  the  time  of  its  adop- 
tion." PollariJ.  V.  Hagan,  3  Bbw.  212 ;  Parmalee  v. 
First  Municipality  of  New  Orleans,  Id.  589  ;  Strader  v. 
Graham,  10  Id.  82 ;  Dred  Scott  v.  Sandford,  19  Id.  893, 
490-492.  It  therefore  follows  that  the  act  of  the  legis- 
lature authorizing  the  construction  of  the  dam  in  ques- 
tion is  not  prohibited  by  the  ordinance. 

The  general  government,  under  the  constitutional 
power  of  Congress  "to  regulate  commerce  among  the 
several  States,"  has  done  no  act  prohibiting  or  inter- 
fering with  this  State  in  regulating  the  navigation  of  the 
Wisconsin  river.  No  act  of  Congress  has  been  passed 
upon  the  subject  of  commerce  on  that  river,  which  in- 
cludes the  navigation.  Nor  have  boats  or  vessels  been 
licensed,  nor  ports  of  entry  established  on  said  river 
by  Federal  authority.  The  Wisconsin  river  being  a 
domestic  stream,  rising,  running,  and  emptying  into 
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fhe  Mississippi  river  within  the  State,  local  legislation 
is  tmrestricted  by  Federal  authority,  tmless  it  is  in 
conflict  with  the  navigation  laws,  or  some  other  enact- 
ments of  Congress.  In  the  absence  of  action  on  the 
part  of  the  United  States  in  regard  to  the  navigation  of 
the  river,  as  a  stream  bearing  a  necessary  relation  to 
commerce  among  the  several  States,  the  power  of  the 
legislature,  under  the  State  constitution,  to  pass  the  act 
authorizing  the  construction  of  the  dam  in  question,  is 
the  next  subject  for  consideration. 

The  Wisconsin  river  is  a  meandered  stream  accora- 
ing  to  the  government  survey  of  public  lands.  Al- 
though it  is  not  navigable  in  its  unimproved  condition 
above  the  site  of  the  dam  for  steamboats  navigating  the 
Mississippi  river,  yet  it  is  navigable  in  the  common 
sense  of  the  term.  The  soil  or  bed  of  the  river  is  not 
granted  to  riparian  purchasers  tisqt^  adfiLum^  but  the 
body  of  the  stream  is  reserved  to  the  public.  The  river 
is  therefore  open  and  free  to  all  persons  for  purposes 
of  navigation  ;  not  a  personal  right,  but  subject  to  gov- 
ernmental authority.  The  right  to  unobstructed  navi- 
gation of  the  river  is  to  be  regarded  as  a  clear  and  un- 
doubted right,  i)aramount  to  every  other  use  of  the 
water.  It  is  an  inherent  paramount  right  of  the  peo- 
ple, but  not  exclusive  of  a  partial  obstruction  or  incon- 
siderable detention  by  a  dam  constructed  in  pursuance 
of  governmental  authority  for  the  development  of  the 
countiy,  for  the  accommodation  of  public  necessities, 
or  of  commerce,  or  travel  ui)on  the  land.  Partial  dim- 
inution of  the  navigability  of  a  stream  for  these  purpo- 
868,  unless  restoined  by  the  enperior  legislation  or  au- 
thority  of  the  general  government,  has  been  within  the 
established  power  of  the  States  since  the  formation  of 
the  government.  In  the  case  of  Wilson  ^.  Blackbird 
Creek  Marsh  Co.,  2  Pet  245,  it  appears  that  the  creek 
was  a  navigable  stream  flowing  into  the  Delaware 
river ;  and  that  the  legislature  of  the  State  of  Delaware 
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passed  an  act  empowering  the  company  to  build  a  dam 
in  said  creek  for  the  purpose  of  excluding  the  water 
from  the  enironnding  marsh,  and  thereby  enhancing 
the  value  of  the  property  on  its  banks  and  probably 
improving  the  health  of  the  inhabitants.  The  dam  was 
a  total  obstruction  of  navigation.  The  court  decided 
that  the  measure  authorized  by  the  act  stops  a  naviga- 
ble stream,  and  must  be  supposed  to  abridge  the  rights 
of  those  accustomed  to  use  it.  But  this  abridgment, 
unless  it  comes  in  conflict  with  the  constitution  or  a 
law  of  the  United  States,  is  an  affair  between  the  gov- 
ernment of  the  State  of  Delaware  and  its  citizens.  In 
Martin  v.  Waddle,  16  Pet  410,  the  court  say :  "  When 
the  Revolution  took  place,  the  people  of  each  State  be- 
came themselves  sovereign,  and  in  that  character  held 
the  absolute  right  to  all  the  navigable  waters  and  the 
soU  under  them  for  their  own  common  use,  subject 
only  to  the  rights  surrendered  by  the  constitution  of 
the  general  government."  The  admission  of  the  new 
States  into  the  Union  on  an  equality  with  the  original 
States  gives  them  the  same  absolute  rights,  notwith- 
standing the  title  to  the  soil  was  originally  in  the 
United  States.  Pollard  v.  Hagan,  3  How.  212.  See 
also  Gibbons  v.  Ogden,  9  Wheat.  1 ;  Penns|ylvania  v. 
Wheeling  Bridge  Co.,  13  Haw.  619  ;  and  18  Id.  431, 
430,  432  ;  Gilman  v.  Philadelphia,  3  WaU.  713 ;  and  the 
opinion  of  Gbier,  J.,  in  the  Passaic  Bridge  Case,  Id. 
782. 

It  cannot  be  claimed  that  the  complainant,  a  citizen 
of  the  State  of  Massachusetts,  has  a  right  to  the  naviga- 
tion or  use  of  the  Wisconsin  river  superior  to  that  of 
the  inhabitants  of  the  State.  By  the  Federal  constitu- 
tion ' '  the  citizens  of  each  State  shall  be  entitled  to  all 
privileges  and  immunities  of  citizens  of  the  several 
States.'' 

It  is  claimed,  on  the  part  of  the  complainant^  that 
the  act  authorizing  the  construction  of  the  dam  in 
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question  is  repugnant  to  the  provision  in  article  IX.  of 
the  State  constitution,  that  ^^the  navigable  waters  lead- 
ing into  the  Mississippi  and  the  St.  Lawrence,  and  the 
carrying  places  between  the  same,  shall  be  common 
highways,  and  forever  free  as  well  to  the  inhabitants 
of  the  State  as  to  the  citizens  of  the  United  States, 
wittiout  any  tax,  impost^  or  duty  therefor.^'  This  ar- 
tide  was  incorporated  into  the  constitution  from  the 
ordinance  of  1787.  The  navigable  waters,  such  as  the 
Wisconsin  river,  running  into  the  Mississippi  river, 
shall  be  common  highways,  and  their  navigation,  to 
the  extent  of  their  navigable  capacity,  cannot  be  mate- 
rially obstructed.  Such  rivers  may  be  considered  nav- 
igable waters  without  any  such  constitutional  provis- 
ion, as  Congress  has  the  power  to  regulate  commerce 
between  the  States,  which  includes  the  navigation  of 
navigable  streams.  The  paramount  right  of  navigation 
being  in  the  people  who  may  wish  to  use  a  navigable 
stream,  any  obstruction,  however  inconsiderable,  with- 
out constitutional  legislative  authority,  is  a  nuisance, 
to  be  abated  at  the  suit  of  an  individual  or  of  the  State. 
This  principle  is  prescribed  in  a  general  law  of  the 
State,  "that  all  rivers  and  streams  of  water  in  this 
State,  in  aU  places  where  the  same  have  been  mean- 
dered and  returned  as  navigable  by  the  surveyors  em- 
ployed by  the  United  States  government,  be  declared 
navigable  to  such  an  extent  that  no  dam,  bridge,  or 
other  obstruction  may  be  made  in  or  over  the  same 
without  the  permission  of  the  legislature."  This  law 
establishes  by  statute  the  inherent  common  law  right 
of  the  legislature  to  investigate  and  ascertain  the  extent 
of  the  navigability  of  streams,  and  of  the  kind  of  pro- 
posed partial  obstructions  to  navigation,  for  the  general 
convenience  and  use  of  the  people.  In  the  case  of  the 
Blackbird  creek,  in  the  State  of  Delaware,  navigation 
was  totally  obstructed  by  the  dam  bailt  in  pursuance 
of  a  legislative  act ;  but  whether  such  an  obstruction 
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could  be  built  in  one  of  the  navigable  streams  of  Wis- 
consin, this  case  does  not  require  a  decision.  It  is  very 
clear  that  neither  in  Delaware  nor  in  Wisconsin  can 
even  a  partial  obstruction  be  made  without  govern- 
mental authority.  The  legislature  has  the  power  to 
inquire  into  the  necessity  for  a  structure,  such  as 
a  bridge  or  dam,  over  or  in  a  navigable  stream,  and  to 
prescribe  the  conditions  and  plans  upon  which  the  pro- 
posed improvement  may  be  made.  It  is  also  the 
province  of  the  legislature  to  inquire  into  the  naviga- 
bility of  a  stream  and  the  uses  to  which  surplus  waters 
may  be  applied.  The  navigability  of  the  sb^am  is  the 
subject  of  proof.  The  return  of  the  surveyors,  showing 
a  stream  to  have  been  meandered,  is  not  conclusive. 
Jones  V.  Pettibone,  2  Wis.  308.  That  case  announced 
the  principle  that  the  effect  of  the  statute  is  not  to  de 
clare  that  meandered  streams  are  navigable  in  fact,  so 
as  to  dispense  with  proof  of  their  navigability,  when 
the  fact  is  to  be  established,  but  only  that  they  shall  be 
regarded  as  navigable  to  such  an  extent  that  no 
obstruction  shall  be  placed  in  them  without  the  consent 
of  the  legislature.  The  statute  declares  that  the  legis- 
lature possesses  the  exclusive  power  to  direct  and  con- 
trol the  municipal  policy  of  the  State  in  regard  to 
improvements  and  partial  obstructions  of  navigable 
streams.  The  constitutional  provision  is  a  declaration 
of  a  principle  inherent  in  a  sovereign  State  of  the  Union, 
and  the  statute  is  notice  of  such  power. 

It  is  not  for  an  individual,  but  for  the  State  to  decide 
whether  the  whole  of  a  public  highway  is  necessary  for 
the  public  accommodation  or  not ;  hence  any  partial 
obstruction  of  any  navigable  stream  or  highway,  or  any 
portion  of  it,  without  legislative  authority,  is  a  nuisance. 
The  public  have  a  right  to  the  use  of  the  entire  high- 
way ;  and  no  citizen  can  appropriate  a  portion,  upon 
the  principle  that  enough  remains  for  public  use.  The 
legislature  is  no  judge  of  that.    The  act  authorizing 
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the  constructioii  of  the  dam  in  questaon  is  in  the  nature 
of  a  public  grant  of  the  use  of  surplns  water  of  the 
river  for  the  iinpTOvement  and  development  of  the  coun- 
try, and  for  the  accommodation  of  the  people  in  the 
vicinity.  In  making  this  grant,  the  legislature  proba- 
bly were  influenced  by  the  consideration  that  the  man 
who  builds  a  mill  or  manufactory  in  a  new  country  is  a 
public  benefactor.  See  People  v.  City  of  Saint  Louis, 
6  OUm.  361 ;  Hart  f>.  Mayor  of  Albany,  9  Wend.  571 ; 
Bay  Harbor  v.  City  of  Monroe,  Wilkins  Ch.  155; 
Flanigan  «.  City  of  Philadelphia,  6  Wright^  218.  Sev- 
eral acts  have  been  passed  by  the  State  legislature, 
from  time  to  time,  authorizing  the  construction  of  dams 
in  meandered  rivers,  upon  such  plans,  or  in  such  forms, 
that  rafts  of  lumber  can  pass  safely  and  conveniently, 
without  hindrance  or  delay.  Such  acts  were  also  passed 
by  the  territorial  legislature  while  the  ordinance  was 
considered  in  force  in  the  territory.  I  have  come  to  the 
conclusion  that  the  act  authorizing  the  construction  of 
the  dam  in  question  is  within  the  constitutional  power 
of  the  legislature. 

The  bill  complains  of  a  prospective  abridgment  of 
complainant's  right  to  the  free  navigation  of  the  river. 
He  has  not  been  injured  by  the  dam  at  present  in  pro- 
cess of  construction.  Defendants  must  be  allowed  a 
reasonable  time  to  construct  the  dam,  not  exceeding 
three  feet  in  height  above  low  water  mark,  and  in  such 
form  as  rafts  of  lumber  can  pass  safely  and  conve- 
niently without  hindrance  or  delay,  according  to  the 
act.  The  work  cannot  be  restrained  by  injunction, 
upon  the  theory  that  no  dam  can  be  constructed  at  that 
point  that  will  not  obstruct  the  navigable  use  of  the 
river.  The  legislature  have  authorized  defendants  to 
make  the  experiment,  if  a  dam  can  be  constructed  as 
required  by  the  act,  and  the  court  will  permit  the  prac- 
tical test  to  be  applied.  If  the  speculations  of  com- 
plainant's  bill   should   be  realized,   and  defendant's 
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efforts  prove  xinsuccessful,  the  dam  will  have  to  be 
abated  at  their  costs.  Mere  theoretical  opinions  are 
not  sufficient  in  law  for  enjoining  the  progress  of  a 
work  in  the  nature  of  a  public  improvement  authorized 
by  a  legislative  act. 

If  a  dam  shall  be  constructed  according  to  the  re- 
quirements of  the  act,  the  paramount  right  of  those 
navigating  the  river  with  rafts  of  lumber  is  satisfied. 
They  cannot  complaiu  if  the  dam  should  detain  their 
rafts  a  few  minutes,  or  should  require  caution  in  pass- 
ing through  or  over  it.  The  only  question  on  final 
hearing  will  be  whether  the  dam  not  exceeding  three 
feet  above  the  low  water  mark  is  so  constructed  that> 
with  proper  care  and  caution,  "rafts  of  lumber  can 
pass  safely  and  conveniently  without  hindrance  or  de- 
lay." Since  the  year  1838  a  dam  with  a  lock  for  as- 
cending and  descending  trade  has  stood  in  the  Fox  river, 
at  Depere,  in  this  State.  The  time  required  for  passing 
the  lock  is  no  hindrance  or  delay.  In  the  year  1840  a 
bill  was  brought  before  me,  as  territorial  judge,  to  re- 
strain the  erection  of  a  bridge  over  the  Milwaukee  river 
at  Milwaukee,  which  is  at  that  place  an  arm  of  the  lake, 
navigable  for  all  classes  of  boats  and  vessels.  Being 
satisfied  that  the  bridge  was  to  be  buUt  with  a  draw, 
which  could  be  opened  or  closed  in  fifteen  or  twenty 
minutes,  I  considered  that  the  interests  of  commerce 
must  submit  to  an  inconsiderable  delay  or  inconve- 
nience for  the  accommodation  and  necessity  of  the  peo- 
ple, and  dismissed  the  bill.  Since  that  day  bridges 
with  draws  have  been  constructed,  in  pursuance  of 
legislative  acts,  over  almost  every  river  in  the  land. 
Dams,  too,  are  buUt  by  the  same  authority  in  navigable 
streams,  with  locks  or  sluices,  for  the  accommodation 
of  the  whole  people. 

The  injunction  prayed  for  is  refused. 
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CUYLER  t.  FERRILL. 

Circuit  Courtj  Fifth  Circuit;  SoutTiem  District  qf 

Georgia^  October  T.,  1867. 

Payment  in  Confederate  Notes. — Jurisdiction. 

The  definition  of  a  Tested  remainder  giyen  in  Doe  d.  Poor  v.  Considine, 
6  WaM,  458, — ^riz :  "  a  vested  remainder  is  where  a  present  interest 
passes  to  a  certain  and  definite  person,  but  to  be  enjoyed  in  futm'e/* — 
approved  and  applied. 

A  payment  of  purchase  money  made  in  "  Confederate  notes,"  although 
made  while  the  civil  war  of  1861-'65  was  still  pending,  and  in  one 
of  the  so-called  Confederate  States,  where  such  notes  were  then  the 
usual  currency,  and  although  the  notes  were  accepted  as  money,  can 
not  constitute  the  party  making  the  payment  a  hanajide  purchaser 
for  value,  so  as  to  entitle  him  to  equitable  protection  or  relief  in  the 
circuit  court. 

'Where  a  purchaser  has  notice  of  the  facts  upon  which  an  adverse  claim 
depends,  he  is  deemed  to  have  notice  of  the  consequences  of  those 
fiicta. 

The  courts  of  the  United  States  will  take  judicial  notice  of  the  exist- 
ence of  the  civil  war  of  1861-65 ;  and  of  the  &ct8  of  public  history 
connected  with  its  origin  and  progresa 

During  the  civil  war  of  1861-65,  some  of  the  devisees  of  lands  lying 
in  Greorgia,  commenced  proceedings  for  a  partition  of  the  lands,  in 
one  of  the  courts  of  Georgia.  A  partition  was  ordered  and  a  sale 
made.  At  the  time  when  the  proceedings  were  pending  one  of  the 
devisees  was  in  the  discharge  of  his  duties  as  a  surgeon  in  the  United 
Btates  army ;  and  was  prevented  from  communication  with  the  State 
of  Georgia,  by  the  war.  Eeldy  that  the  proceedings  of  the  Georgia 
court  were  void,  as  against  such  devisee,  for  want  of  jurisdiction. 

The  rule  asserted  by  some  authorities,  that  a  bill  in  equity  for  partition 
should  be  dismissed  where  the  title  is  denied,  or  an  adverse  posses- 
sion asserted,  and  the  parties  left  to  establish  their  rights  at  law,— 
questioned. 

Heading  in  equity,  upon  pleadings  and  proof s. 
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Messrs.  Fitch  and  Pope^  for  complainant. 
Messrs.  Dougherty  and  Lloyd^  for  defendants. 

Eeskine,  J.-T-John  M.  Cnyler,  a  citizen  of  the  State 
of  Pennsylvania,  filed  his  bill  in  chancery  in  this  court, 
for  partition  and  relief,  against  D.  M.  Hood,  and  Fen- 
ces, his  wife ;  Joel  Branham,  and  Georgia  0.,  his  wife ; 
Estelle  Cnyler,  a  minor,  all  citizens  of  Georgia,  and 
residents  of  the  northern  district ;  and  John  C.  Ferrill, 
of  the  city  of  Savannah,  and  a  citizen  of  the  State  of 
Georgia. 

The  bill  was  demurred  to,  because  it  was  nol  alleged 
that  any  one  of  the  defendants  resides  in  the  sonthem 
district,  and  because  the  forty-first  Rule  of  Practice 
was  not  complied  with. 

The  demurrer  was  argued  and  overruled. 

The  cause  of  complaint  finds  its  origin  in  the  fol- 
lowing provision  in  the  will  of  Jeremiah  Cuyler,  de- 
ceased, made  in  1837:  "I  give  and  bequeath  my  two 
lots  and  buildings  in  Savannah,  fronting  on  Broughton 
and  BuU-streets,  to  my  four  daughters"  [naming  them] 
^^for  and  during  their  natural  lives,  and  thereafter  I 
give  said  two  lots  to  my  sons,  John  M.  Cuyler  and 
Teleman  Cuyler,  their  heirs  and  assigns." 

Complainant  alleges  that  the  life  estate  ceased  in 
March,  1863,  by  the  death  of  the  last  surviving  daugh- 
ter, and  that  the  property,  by  the  terms  of  the  will, 
vested,  in  fee,  in  John  M.  Cuyler,  and  in  the  heirs  of 
his  brother  Teleman,  in  undivided  halves;  Teleman 
having  died,  intestate,  anterior  to  the  termination  of  the 
life  estate.  He  left  a  widow,  Frances,  who  intermarried 
with  defendant  Hood,  and  left  also  three  children — 
Thomas,  who  resides  in  Alabama ;  Georgia  C,  who  had 
intermarried  with  defendant  Branham,  and  Estelle,  a 
minor. 

Complainant  also  alleges  that  he  has  been  informed 
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that  sometime  during  the  late  civil  war,  and  when  aU 
communication  was  interrupted,  and  when  he  was  in 
the  discharge  of  his  duties  as  surgeon  in  the  army  of 
the  United  States,  some  of  said  parties  applied  for  a 
partition  of  said  property,  and  under  proceedings  of 
which  he  knew  notUng,  to  which  he  was  not  a  party, 
and  of  which,  at  the  time  of  filing  the  bill,  he  had  no 
definite  information,  the  said  property  was  sold  and 
purchased  by  John  C.  Ferrill,  aforesaid,  who,  as  he 
has  been  informed,  paid  for  the  same  in  notes  issued  by 
the  late  Confederate  government.  He  charges  that  if 
such  proceedings  were  had,  they  were  not  binding  on 
him ;  and  if  intended  to  affect  his  rights,  they  were  a 
fraud  upon  the  same,  and  unlawful.  He  prays  for  a 
commission  to  divide  and  allot  the  property,  so  that 
he  may  hold  a  moiety  thereof  in  severalty,  and  for  an 
account  of  the  rents,  income,  and  profits  from  the  death 

of  the  last  surviving  daughter,   on  the day  of 

March,  1863. 

Branham  and  wife,  and  Estelle  Cuyler,  by  Hood,  as 
her  procTiein  ami,  in  answering  the  bill,  admit,  in  gen- 
eral terms,  the  allegations  therein.  They  further  state 
that,  soon  after  the  vesting  of  the  fee  in  complainant 
and  the  heirs  of  Teleman,  Hood  and  his  wife  released 
to  the  remaining  heirs  all  their  interest  in  the  property, 
**  after  which  said  property  was  held  by  such  heirs  and* 
the  complainant. ''  That  Branham,  as  trustee  under  a 
marriage  settlement  with  his  wife  Georgia  C,  "  applied 
to  the  sui)erior  court  of  Chatham  county,  for  partition 
and  sale  of  said  property ;"  a  sale  being  necessary,  be- 
cause of  the  impracticability  of  dividing  it  by  metes  and 
bounds.  That  on  May  16,  1883,  the  Hon.  W.  B.  Flem- 
ing, Judge,  &c.,  granted  the  prayer  of  the  petitioners,* 
appointed  commissioners  to  conduct  the  sale ;  and  the 
property,  after  being  advertised  in  two  newspapers  in 
the  city  of  Savannah  for  thirty  days,  was  sold  under 
the  direction  of  the  commissioners,  at  public  outcry,  on 
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the  first  Tuesday  in  July,  1863,  to  John  C.  Perrill,  for 
thirty-six  thousand  dollars ;  to  whom,  on  August  14  of 
the  same  year,  they  made  a  deed  of  conveyance  of  the 
entire  property.  They  admit  that  they  severally  re- 
ceived their  distributive  shares  of  the  proceeds  of  the 
sale  in  treasury  notes  of  the  Confederate  States,  and  be- 
lieve that  the  whole  of  the  purchase  money  was  paid 
by  Ferrill  to  the  commissioners  in  the  same  kind  of 
currency ;  and  at  that  time  such  was  the  currency  of 
that  part  of  the  country.  They  add  that  they  acted  in 
perfect  good  faith,  and  are  content,  so  far  as  their  in- 
terest is  concerned,  to  stand  by  such  proceedings,  and 
abide  by  the  results. 

On  June  1,  1864,  the  commissioners  made  a  return 
to  the  court,  of  their  acts  and  doings  in  the  premises  ; 
which  may  be  stated  thus :  twelve  hundred  and  forty- 
three  dollars  and  thirty  cents  for  exi)enses  ;  five  thou- 
sand eight  hundred  and  seven  dollars  and  eighty-three 
cents  paid  to  Branham  as  trustee ;  the  same  sum  to 
John  R.  Freeman,  guardian  of  Thomas  H.  Cuyler ;  and 
the  like  sum  to  Ross,  guardian  of  Estelle  Cuyler; 
leaving  seventeen  thousand  three  hundred  and  thirty- 
three  dollars  and  one  cent,  "which,"  they  add,  "un- 
der the  will  of  the  said  Jeremiah  Cuyler,  is  devised  to 
Dr.  John  M.  Cuyler,  a  surgeon  in  the  army  of  the  United 
States.  Of  this  amount  these  commissioners,  under  the 
exigencies  of  the  currency  act  of  the  Confederate 
States,  have  invested  seventeen  thousand  dollars  in 
five  per  cent,  certificates,  and  have  on  hand  thirty- 
three  dollars  and  one  cent,  currency  of  the  Confed- 
erate States,  issued  prior  to  February  17,  1864."  This 
return  is  included  in  the  record  of  the  proceedings  for 
partition,  all  of  which  is  made  a  part  of  the  answer  of 
these  defendants. 

John  C.  FerriU  in  his  answer  admits  the  relationship 
of  the  complainant  to  the  testator ;  but  avers  that  he 
knows  nothing  of  the  will,  the  devises  therein,  or  the 
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probate  thereof,  or  of  the  enjoyment  of  the  property  by 
the  daughters  of  the  testator,  or  of  the  vesting  of  the 
same  in  complainant  and  the  heirs  of  Teleman  ;  or  of 
the  residence  of  Thomas  M.  Cuyler ;  and  prays  strict 
proof.  He  substantially,  bnt  briefly,  states  the  pro- 
ceedings for  partition  ;  admits  the  sale  of  the  property 
and  its  pnrchase  by  himself  in  1863,  and  payment  of 
the  pnrchase  money  (thirty-six  thousand  dollars)  in  a 
check  on  the  Bank  of  Commerce,  and  the  receipt  of  the 
deed  of  conveyance  from  the  commissioners.  He  avers 
that  he  believes  that  complainant  was,  at  the  time  of 
the  sale,  a  surgeon  in  the  United  States  army;  bnt 
knows  not  whether  he  was  ignorant  of  the  proceedings, 
and  requires  strict  proof.  He  utterly  denies  any  fraud 
on  the  rights  of  complainant  in  the  sale  and  purchase 
of  the  lots  aforesaid,  ' '  and  insists  that  as  a  fair  and 
bona  fide  purchaser  for  a  valuable  consideration  he 
hath  a  fall  title  to  said  lots  of  land  in  fee  simple,  and 
that  partition  cannot  be  decreed  by  this  court."  To 
these  several  answers  complainant  filed  his  replica- 
tions. 

Before  inquiring  into  the  merits  of  this  cause,  it 
may  be  well  to  advert  to  the  deed  of  conveyance  of 
August  14,  1863.  The  commissioners  briefly  set  forth 
the  jgroceedings  for  partition.  Then  comes  this  recital : 
"  And  whereas  the  said  John  M.  Cuyler,  being  resident 
of  the  United  States  of  America,  the  country  of  an  alien 
enemy,  has  failed  to  execute  a  title  to  the  said  John  C. 
Perrill,  the  purchaser  as  aforesaid,  and  it  hath  become 
by  law  the  duty  of  the  aforesaid  commissioners,  or  any 
two  of  them,  to  make  and  execute  to  the  purchaser  at 
such  sale  a  deed  of  conveyance  of  said  lots  of  land," 
&c.  This  is  followed  by  a  deed  of  bargain  and  sale  to 
John  C.  FerriU  in  fee,  executed  by  the  three  commis-' 
sioners.  George  W.  Wylly,  one  of  the  commissioners, 
testifies  that  Perrill  paid  for  the  property  in  "Confed- 
erate notes ;"  does  not  know  whether  he  ever  got  pos- 
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session  of  the  property  farther  than  the  delivery  of  the 
deed  to  him  ;  and  that  it  is  generally  known  as  Ferrill's 
properly.  As  already  seen  by  the  condensed  view  pre- 
sented of  the  record  in  this  canse,  the  premises  sought 
to  be  partitioned  were  devised  by  Jeremiah  Cnyler  to 
his  four  daughters  for  life,  remainder  to  his  sons,  John 
M.  and  Teleman,  in  fee.  This  devise,  on  the  death  of  the 
testator,  gave  the  sons  a  present  fixed  interest  in  the 
property  as  tenants  in  common ;  and  on  the  falling  in  of 
the  last  of  the  precedent  life  estates,  in  March,  1863,  the 
seizin  and  implied  actual  possession  and  immediate  en- 
joyment of  the  property  was  cast  upon  John  M.  and 
the  heirs  of  Teleman,  in  undivided  moieties. 

Said  Mr.  Justice  Swatne,  in  pronouncing  the  de- 
cision of  the  supreme  court  of  the  United  States  in 
Doe,  Lessee  of  Poor  v.  Considine,  6  WaU.  458 :  "  A 
vested  remainder  is  where  a  present  interest  passes 
to  a  certain  and  definite  person,  but  to  be  enjoyed 
in  futuToP  Guided  by  this  comprehensive  defin- 
ition, it  is  plain  that  the  devise  in  the  will  of  Jere- 
miah Cuyler  is  a  vested  and  not  a  contingent  re- 
mainder ;  and  that  the  undivided  half  of  the  devised 
property  is  still  in  the  complainant,  unless  he  has  dis- 
posed of  it  by  alienation,  or  has  been  dispossessed  of 
his  title  to  and  in  it  by  the  decree  or  judgment  of  a 
court  having  jurisdiction  of  the  subject-matter  and  the 
rights  of  complainant. 

The  proceedings  relied  upon  by  the  contesting  de- 
fendant, Ferrill,  in  bar  of  the  present  suit  for  partition, 
were  had,  as  it  seems,  under  the  Code  of  Georgia,  sec- 
tions 3,896  to  3,907,  inclusive.  These  sections  provide, 
among  other  things  here  unnecessary  to  mention,  that 
if  the  party  called  upon  to  answer  the  application  for 
partition  be  absent  from  the  State,  or  has  not  been  noti- 
fied, he  must,  within  twelve  months  after  the  rendition 
of  the  judgment,  move  the  court  to  set  it  aside,  or  he 
will  be  concluded.    ^*  But  in  no  event  shall  subsequent 
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pit)ceediiig8  affect  the  title  of  a  bona  fide  purchaser 
under  a  esiLe  ordered  by  the  court."     Cadej  §  3,907. 

The  property,  as  already  noted,  was  sold  in  the 
summer  of  1863,  and  the  bill  was  filed  in  this  court  in 
the  winter  of  1867,  nearly  four  years  thereafter.  But 
from  the  view  which  I  entertain  of  this  suit,  the  statute 
of  limitations  ii^yoked  is  not  a  point  for  decision. 

Among  other  defenses,  Fernll  assumed  the  position 
that  if  there  was  any  irregularity  in  the  proceedings  of 
1863,  complainant  must  address  himself  to  the  superior 
court  of  Chatham  county,  that  court  alone  having  ju- 
risdiction of  the  matter  under  the  statutes  of  Gteorgia. 
And  that  view  must  be  deemed  correct  unless  there  be 
circumstances-~circumstances  peculiar  to  the  alleged 
proceedings  for  the  partition — ^which  contravene  some 
governing  principle  or  policy  of  the  common  or  posi- 
tive law. 

Another  position  taken  by  him  was  that  he  is  a  fair 
and  bona  fide  purchaser  for  value  of  the  entire  prop- 
erty, at  a  judicial  sale,  and,  therefore,  that  no  partition 
can  be  made  by  this  court. 

If  this  argument  is  sound,  then  the  complainant 
must  go  elsewhere  to  seek  redress ;  for  this  court  has 
no  jurisdiction  except  what  is  bestowed  by  the  national 
constitution,  and  the  laws  of  Congress  enacted  in  pur- 
suance thereof.  This  defense  appears  to  be  founded 
upon  the  concluding  sentence  of  section  3,907  of  the 
Code,  but  the  defense  is  not,  in  my  judgment,  proved 
by  the  evidence.  To  entifle  Ferrill  to  the  benefit  of  it 
(supposing  the  proceedings  and  sale  to  have  been 
legal),  the  purchase  money— the  thirty-six  thousand 
dollars — ^must  have  been  paid  in  money ;  whereas  the 
proof  is  that  it  was  paid  in  * '  Confederate  notes. ' '  Boone 
T.  CMles^  10  Fet  177. 

Here  it  may  be  observed  that  it  was  folly  discussed 
at  tiie  hearing  whether  the  defense  of  bona  fide  pur- 
chaser can  avail  against  a  legal  titie ;  but  the  question 
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seems  Hot  to  be  material  to  the  detennination  of  this 
cause. 

If  Ferrill  is  to  be  treated  as  a  pnrchaser,  it  must  be 
in  a  very  limited  sense  of  the  term  ;  he  cannot  be  recog- 
nized as  a  pnrchaser  who  has  paid,  but  as  one  still  in- 
debted ;  as,  for  example,  a  defendant  in  fieri  facias 
would  be,  after  payment  to  the  marshal  in  a  worthless 
or  depreciated  currency.  Griffin  v,  Thompson,  2  Haw. 
244  ;  Buckhannon  2?.  Tinnin,  Id.  258.  See,  also,  3  Id. 
707.  Therefore,  if  the  court  could  abstain  from  making 
partition,  it  would  do  so  on  terms,  and  these  terms 
will  necessarily  be  that  Ferrill,  as  purchaser,  pay  to 
complainant  his  share,  being  one-half  of  the  purchase 
money,  in  legal  tender  notes,  with  interest.  And  even 
if  the  court  should  ultimately  so  decree,  it  would  not 
go  so  far  as  to  accept  such  performance  in  lieu  of  par- 
tition, until  after  a  return  of  the  commissioners  of  this 
court,  and  not  then,  unless  by  mutual  consent  of  the 
parties ;  or,  as  the  last  resort,  in  case  equity  cannot 
otherwise  be  done. 

Notwithstanding  the  contentment  of  those  defend- 
ants who  received  and  accepted  payment  of  their  re- 
spective shares  in  Confederate  currency  or  notes  from 
their  co-defendant  FerriU,  under  the  authority  and  di- 
rection of  their  freely  chosen  agent,  still  my  mind  fails 
to  comprehend  the  process  of  reasoning  by  which  it 
can  be  inferred,  from  such  receipt  and  acceptance, 
that  the  rights  of  the  complainant  in  this  bill  are  in  any 
wise  affected,  unless  he  was  a  party  to  the  transaction, 
or  the  tribunal  which  rendered  the  judgment  had  ju- 
dicial cognizance  of  the  cause. 

This  court,  in  Williamson  z>.  Richardson,  April 
term,  1867,  and  the  United  States  district  court  for  the 
northern  district  of  Georgia,  in  Dean  -c.  Harvey,  Ad- 
ministrator of  Youal,  in  chancery,  July,  1867,  and  the 
same  court  in  Bailey  t.  Milner,  published  in  the  Ap- 
pendix  to  35  Qa.  (2  Bleckley)  330,  ruled,  that  where 
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parties,  inhabitants  of  this  State,  had,  during  the  re- 
bellion, sold  or  otherwise  disposed  of  their  property 
for  Confederate  notes,  and  accepted  them  in  payment 
or  exchange  for  it — where  snch  transaction  was  folly 
executed,  and  firee  from  fraud,  covin,  misrepresenta- 
tion, and  undue  influence — ^the  United  States  courts  for 
the  State  of  Georgia  would  not,  unless  otherwise  in- 
structed by  the  supreme  court  of  the  nation,  lend  their 
aid  to  disturb  or  to  set  aside  those  acts,  but  would 
sufEer  them  to  remain  entombed,  and  would  leare  also 
the  parties  to  repose  where  they  had  voluntarily  placed 
themselves.  Tolber  v,  Armstrong,  4  Wash,  C.  Gt,  296 ; 
Planche  v.  Fletcher,  1  Dougl.  251 ;  Bonch  x,  Samson, 
Cos.  Temp.  Hardwicke,  Lond.  ed.  85,  89,  184.  The 
owner  of  property  may  dispose  of  it  for  what  he 
pleases,  or  even  give  it  away.  But  this  court  can  not 
recognize  Confederate  notes,  or,  as  they  are  more  com- 
monly called,  "  Confederate  treasury  notes, '^  as  money 
or  other  thing  of  value.  And  in  Bailey  v.  Milner, 
supra^  it  was  said  by  the  court  that  these  notes  were 
issued  by  a  pretended  government,  organized  in  the 
name  of  certain  States  by  subjects  and  citizens  of  the 
United  States,  and  who,  at  the  very  time,  were  in  re- 
bellion agaijist  their  rightful  government,  and  whose 
object  and  design  it  was  to  dismember  and  destroy 
it.  See,  also.  Prize  Cases,  2  Blacky  636 ;  Shortridge 
T.  Macon,  Opin.  of  Chase,  Ch.  J.*  ' 

Ferrill  has  made  the  record  of  proceedings  of  1863, 
and  also  the  deed  of  conveyance,  a  part  of  his  answer ; 
and  having  adopted  this  mode  of  defense,  he  is  bound 
by  it,  for  he  cannot  contradict  that  which  he  has 
pleaded  as  a  record,  nor  gainsay  the  conveyance  or  the 
recitals  therein  ;  and  each  shows  that  he  had  notice  of 
the  claim  of  complainant  to  a  moiety  of  the  property. 
Bowman  t.  Taylor,  Scatty  210;    Van  Eensselaer  v. 

*  Reported  ante,  88. 
12 
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Kearney,  U  How.  297 ;  Brush  n.  Ware,  15  Pet.  93. 
Where  a  party  has  knowledge  of  the  facts,  he  has  no- 
tice of  the  legal  consequence  resulting  from  those  feicts. 

In  the  argument  in  behalf  of  Fertill  it  was  said  by 
one  of  his  counsel,  Mr.  D(mgheTty^ — and  I  quote  from 
his  brieJ^ — ^that  "  the  superior  court  of  Chatham  county 
had  jurisdiction  of  the  subject  matter,  and  of  the 
parties  in  interest,  and  its  judgment,  although  (even  if) 
erroneous,  cannot  be  attacked  collaterally."  Citing  and 
commenting  on  Griffith  t).  Frazier,  8  OrancTi,  9 ;  1 
Pick.  439 ;  2  Burr.  1009 ;  2  H.  BUck,  415 ;  1  Kelly, 
4S7 ;  23  Ga.  186. 

If  the  tribunal  which  entertained  the  proceedings 
for  partition  really  possessed  the  powers  ascribed  to  it 
by  counsel,  then  the  authorities  quoted  are  apposite, 
and  the  judgment  cannot  be  assailed  collaterally.  But 
if  it  had  not  such  jurisdiction,  then  the  judgment,  so 
far,  at  least,  as  the  rights  of  the  complainant  are  in- 
volved (for  I  am  not  caUed  on  to  notice  any  jurisdic- 
tional question  which  might,  under  other  circum- 
stances, affect  those  who  applied  for  partition  in  1863), 
is  null  and  void.  And  here  the  inquiry  necessarily 
arises.  Had  this  court  jurisdiction  of  the  subject  matter 
of  the  judgment  i 

The  national  legal  tribunals  take  judicial  notice  of 
the  general  enactments  of  Congress,  and  of  the  duly 
promulgated  proclamations  of  the  president.  The  late 
civil  war  being  matter  of  public  history, — a  fact  im- 
pressed upon  the  whole  country, — ^is  likewise  judicially 
known  to  the  courts ;  and  from  this  general  historical 
fla^ct  they  will  also  take  judicial  notice  of  particular  acts 
which  led  to  it,  or  happened  during  its  continuance, 
whenever  it  becomes  essential  to  the  ends  of  justice  to 
do  so.  On  April  19,  1861,  proclamation  of  blockade 
was  made  by  the  president.  This  of  itself  was  conclu- 
sive evidence  that  a  state  of  war  existed.  Prize 
Cases,  2  Black,  635.  Congress,  on  July  13,  ip,  the  same 
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year,  passed  a  law  authorizmg  the  president  to  inter- 
dict all  trade  and  intercourse  between  the  citizens  of  the 
States  in  rebellion  and  the  rest  of  the  United  States. 
On  August  16  following,  he  proclaimed  the  inhabitants 
of  the  revolted  States,  including  Gteorgia,  in  insurrec- 
tion; excepting,  however,  certain  named  localities. 
And  on  April  S,  1863,  he  proclaimed  them  in  insurrec- 
tion, revoking  the  previous  exceptions,  but  again  mak- 
ing others.  No  part  of  Georgia  fell  within  any  of  the 
exceptions.  Congress,  by  a  joint  resolution,  on  Feb- 
ruary 8,  1865,  declared  that  the  inhabitants  and  local 
authorities  of  Georgia  and  ten  other  States  "rebelled 
against  the  government  of  the  United  States,  and  were 
in  such  condition  on  November  8, 1864."  12  Stat,  at  L. 
1262,  257 ;  13  Id.  731,  567. 

In  Bailey i?.  Milner,  supra,  the  court  said:  "Dur- 
ing the  latter  part  of  the  year  1860  and  the  early  part  of 
1861,  South  Carolina,  Georgia,  Louisiana,  Virginia,  and 
other  States,  by  similar  modes  called  on  the  people  to 
send  delegates  to  meet  in  convention.  Accordingly  the 
conventions  assembled,  and  each  passed  an  *  ordinance 
of  secession,'  as  it  is  generally  termed,  by  which  cere- 
mony these  conventions  severally  adventured  to  with- 
draw the  St^ates  from  the  Federal  Union,  and  to  release 
the  people  from  their  subjection  to  the  laws  of  the  land 
and  their  allegiance  to  the  nation.  The  constitutional 
State  governments  were  overthrown,  and  superseded 
by  spurious  and  revolutionary  governments.  The  set- 
ting up  of  a  pretended  central  or  general  government, 
styled  *The  Confederate  States  of  America,'  followed, 
and  soon  thereafter  open  rebellion  and  war  of  porten- 
tous magnitude  burst  upon  the  nation."  Prize  Cases ; 
Shortridge  v.  Macon,  supra. 

"In  the  seceded  States  (so-called),  the  sovereign 
authority  being,  for  the  time,  displaced,  consequently 
there  ceased  to  be,  within  any  of  them,  a  government 
under  the  Constitution  of  the  United  States."     Vide  1 
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Bishop  Orim.  Law^  3  ed.  §  129,  and  Mauran  v.  Insurance 
Co.,  6  Wan.  1. 

In  1863  and  1864,  the  complainant  was  in  the  dis- 
charge of  his  duties  as  a  surgeon  in  the  national  army  ; 
and  whether  he  had  knowledge  of  the  pendency  of  the 
alleged  proceedings  for  partition  is  a  matter  quite  im- 
material. He,  however,  in  his  biU,  avers  that  he  knew 
nothing  of  thei^i ;  but  admits  that  he  had  some  indefi- 
nite information  that  the  property  was  sold,  and  was 
purchased  by  John  C.  PerriU,  and  was  paid  for  in  Con- 
federate notes.  But  suppose  notice — ^actual  or  construc- 
tive—Kjame  to  him  ;  still  he  could  not  be  charged  with 
laches,  for,  had  he  responded,  it  would  have  been  ipso 
facto  a  breach  of  his  allegiance  to  the  United  States. 
Hanger  v.  Abbott,  6  Wall.  532.  And  in  that  case  Mr. 
Justice  Clifford,  in  giving  the  opinion  of  the  court, 
said :  * '  War,  when  duly  declared,  or  recognized  as 
such  by  the  war-making  power,  imports  a  prohibition 
to  the  subjects  or  citizens,  of  all  commercial  intercourse 
and  correspondence  with  citizens  or  persons  domiciled 
in  the  enemy's  country.'' 

In  a  subsequent  part  of  the  same  opinion,  that  emi- 
nent judge — while  remarking  on  the  temporary  cessa- 
tion of  common  law  and  statutory  limitations  during 
war — ^used  the  following  language  :  "  But  the  exception 
set  up  in  this  case  stands  upon  much  more  solid  reasons, 
as  the  right  to  sue  was  suspended  by  the  acts  of  the 
government,  for  which  all  the  citizens  are  responsible. 
Unless  the  rule  be  so,  then  the  citizens  of  a  State  may 
pay  their  debts  by  entering  into  an  insurrection  or 
rebellion  against  the  government  of  the  Union,  if  they 
are  able  to  close  the  courts  and  to  successfully  resist 
the  laws,  until  the  bar  of  the  statute  of  limitations  be- 
comes complete,  which  cannot  for  a  moment  be 
admitted." 

The  last  quotation  forcibly  illustrates  the  maxim, 
that  no  one  ought  to  be  allowed  to  take  advantage  of 
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his  own  wron^ ;  a  maxim  applicable  to  the  case  now 
before  this  court ;  not  so  much,  however,  in  a  ])ositiye 
as  in  a  drcumstantial  sense ;  yet  filing  within  the 
principle,  that  no  one  shall  entire  himself  to  enforce  a 
a  defense  by  reason  of  acts  adopted  or  acquiesced  in 
by  him,  after  full  knowledge  of  their  nature  and  l^al 
ulterior  consequences. 

If  Mr.  FerrUl  were  a  bona  fide  purchaser,  who  pur- 
chased and  paid  his  money  for  the  property,  confiding 
in  the  judgment  of  a  tribunal  of  competent  jurisdiction, 
then  this  court  would  decline  to  take  cognizance  of  this 
suit-notwithstanding  irregularities  in  the  original  pro- 
ceedings— if  the  tribunal  which  assumed  to  entertain 
theni  had  jurisdiction  of  the  subject  matter  and  of  the 
lights  of  the  complainant  in  this  bill. 

But  my  conclusion  is,  that  the  proceedings  for  par- 
tition, by  the  pretended  superior  court  of  Chatham 
county,  in  1863  and  1864,  so  far  as  the  rights  of  the 
complainant  are  concerned,  were  utterly  void.  And 
the  court  decrees  accordingly. 

In  this  cause  the  complainant  is  endeavoring  to 
establish  his  legal  title  to  a  moiety  of  the  property,  and 
in  doing  so  he  has  not  in  his  bill  charged  the  defend- 
ants with  any  fraudulent  intent  upon  his  rights. 

The  main  question  being  adjudged  adversely  to  John 
C-  PerriU,  still  it  seems  to  be  necessary  to  notice  another 
matter  which  was  pressed  with  great  earnestness.  It 
was  said  on  the  part  of  Perrill  that  adverse  possession 
is  a  bar  to  a  proceeding  for  partition,  both  in  equity 
and  at  law.  ^^  If,"  said  the  counsel,  *'  the  bill  states  an 
adverse  possession,  it  should  be  dismissed  without 
prejudice."  Citing  2  Barb.  Oh.  398 ;  3  Id.  608 ;  4  Id. 
493  ;  6  Id.  61 ;  9  Id.  616  ;  Hoff.  560  ;  1  Johns.  Oh.  Ill ; 
9  Cow.  516,  573,  and  Richd.  Eq.  84.  These  authorities 
uphold  the  doctrine  contended  for. 

In  addition  to  those  authorities,  counsel  also  relied 
on  the  case  of  Bishop  of  Ely  t.  Kenrick,  Bwnh.  322. 
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There  the  bill  for  partition  was  dismissed,  because  the 
title  was  denied.  Without  questioning  the  law  of  that 
decision,  it  must  be  deemed  somewhat  novel ;  for  by  it 
every  defendant  in  a  suit  for  partition,  who  chooses  to 
deny  title,  holds  the  complainant  at  his  mercy. 

Courts,  as  eminent  for  their  decisions  as  those  refer- 
red to  in  argument,  have  of  late  progressed  beyond 
this  ancient  technical  rule  of  chancery  practice.  In 
Howy  V.  Goings,  13  lU.  95,  Mr.  Justice  Trumbull, 
in  delivering  the  opinion  of  the  supreme  court  of  the 
State  of  niinois,  said:  "There  can  be  no  doubt, 
however,  that  a  bill  in  chancery  lies  for  partition,  not- 
withstanding an  adverse  possession,  unless  it  has  been 
continued  sufficiently  long  to  bar  a  recovery  under  the 
statute  of  limitations,  which  is  not  pretended  in  this 
case."  He  cites  Overton  v.  Woodfolk,  6  Dana^  374. 
I  carefully  looked  into  the  bill  in  the  present  case,  and 
found  no  allegation  of  adverse  possession,  nor  is  it  set 
up  in  the  answer  or  proved  by  the  evidence. 

It  is  said  that  in  a  bill  for  partition  the  averment  of 
possession  is  not  sufficient ;  there  must  be  an  averment 
of  title.  2  Atk.  882  ;  Amb.  238.  And  the  reason  of  this 
rule  is  plain  ;  for  it  is  upon  the  title  that  courts  of  eq- 
ity  act  in  decreeing  partition ;  and  to  render  the  title 
of  each  party  complete,  they  compel  the  parties,  when 
the  several  portions  are  allotted,  to  execute  conveyan- 
ces according  to  the  pp.rtition ;  and  the  execution  of 
these  titles  draws  to  them  the  possession.  If  there  is  no 
relaxation  of  the  rule  which  obtained  in  the  English 
chancery  and  in  the  chancery  courts  of  several  of  the 
older  States  of  the  Union,  then  where  a  bill  is  filed  for 
partition,  and  an  adverse  possession  is  interposed,  or 
where  the  legal  title  is  disputed,  or  suspicious  circum- 
stances darken  it,  it  is  usual  for  the  court  to  make  a 
decretal  order  arresting  the  proceedings  until  the  par- 
ties disputant  settle  the  title  in  a  court  of  law.  1  Yes. 
&  B.  552 ;  3  Johns.  Oh.  303  ;  4  Id.  276.    But  in  some 
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of  the  States,  owing  in  part,  at  least,  to  the  peculiar 
manner  in  which  the  tribunals  of  justice  are  there  con- 
stituted, by  the  blending  of  the  offices  of  chancellor 
and  common  law  judge  in  the  same  person,  the  rigid 
chancery  doctrine  has  been  greatly  modified.  In 
Greorgia,  for  example,  these  offices,  distinguishable  in 
some  degree  in  a  judicial  sense,  are  exercised  by  the 
same  person.  And  such,  indeed,  is  likewise  the  case 
in  this  court.  See  Act  of  September  24,  1789,  §  11,  1 
Stat,  at  L.  78.  The  supreme  court  of  the  United  States, 
in  Parker  v.  Kane,  22  Sino.  1,  speaking  of  chancery 
practice  in  suits  for  partition,  said,  "  In  Great  Britain, 
a  chancellor  might  have  considered  this  a  case  in 
which  to  take  the  opinion  of  a  court  of  law,  or  to  stay 
proceedings  in  the  partition  and  cross  suits  until  an 
action  at  law  had  been  tried  to  determine  the  legal  ti- 
tle. Rochester  v,  Lee,  1  McNaugJit.  &  O.  467 ;  Clapp 
V.  Bronaghan,  9  Cow.  630.  But  such  a  proceeding 
could  not  be  expected  in  a  State  where  the  powers  of 
courts  of  law  and  equity  are  exercised  by  the  same 
persons."  But  in  my  opinion  this  case  has  not  thus 
far  presented  any  question  of  fact  upon  which  an  issue 
could  be  framed  for  the  determination  of  a  jury.  The 
evidence  in  the  cause  is  unassaUed,  uncontradicted,  and 
in  no  way  conflicting.  John  C.  Ferrill,  the  contesting 
defendant,  stands  upon  the  record  of  the  proceedings 
of  1863  and  1864  ;  and  if  it  be  tried  it  must  be  by  in- 
spection, and  this  is  the  province  of  the  court. 

Indeed,  the  most  that  can  be  said  against  complain- 
ant' s  titie  is  that  it  is  not  free  from  doubt ;  but  all  the 
doubt  there  is  concerning  it  is  raised  by  the  sale  under 
a  pretended  judgment  of  partition  ;  and  the  validity  of 
that  sale  depends  upon  the  validity  of  the  judgment. 

It  is  a  principle  governing  all  courts  of  judicature 
that  a  judgment  of  a  tribunal  which  has  no  jurisdiction 
of  the  parties  and  subject  matter  is  absolutely  void, 
and  must  be  so  treated  when  the  record  is  offered  in 
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evidence  or  used  for  any  other  purpose.  Buchanan  v. 
Richer,  9  Bast^  192 ;  Borden  t).  Fitch,  15  Johns.  121 ; 
Newdigate  r>.  Davy,  1  Ld.  Raym.  742.  In  the  case  of 
Newdigate  v,  Davy,  Sir  Richard  Newdigate  gave  a  do- 
nation to  Davy,  and  afterwards  removed  him  and  put 
in  S.  Davy,  in  the  time  of  James  IL,  cited  Newdigate 
before  the  high  commissioners,  who  restored  Davy,  and 
made  Newdigate  pay  to  him  all  the  arrears  he  had  re- 
ceived. After  the  revolution  of  1688,  Newdigate  brought 
indebitatus  dssumpsit  against  Davy  for  money  as  paid 
to  his  use.  The  court  gave  judgment  for  the  plaintiff, 
because  it  was  money  paid  in  pursuance  of  a  void  au- 
thority. 

There  must  be  a  decree  to  the  following  effect : 

Decree. — This  cause  came  on  to  be  heard  at  this 
term  of  the  court,  and  was  argued  by  counsel,  and 
thereupon,  upon  consideration  thereof,  it  is  ordered, 
adjudged,  and  decreed  as  follows : 

First  That  partition  be  made  of  the  premises  in  the 
bill  of  complaint  described,  so  that  one  moiety  thereof 
shall  belong  to  the  complainant  in  severalty,  and  be  to 
him  delivered  for  his  several  possession  and  enjoyment 
forever. 

Second.  That  William  R.  Boggs,  A.  R.  WUson, 
and  A.  S.  Hartridge,  Esquires,  be  appointed  commis- 
sioners to  make  such  partition  in  terms  of  the  law,  and 
report  their  action  to  the  next  term  of  this  court ;  and 
if  the  said  commissioners  should  find  it  impracticable 
to  divide  the  said  premises  into  two  equal  moieties,  so 
that  one  of  the  same  may  be  assigned  to  the  complain- 
ant, then  they  shall  report  that  fact  to  the  court,  and 
abstain  from  further  action  xintil  farther  order. 

Third.  That  Edward  J.  Harden,  Esquire,  a  coun- 
selor of  this  court,  is  hereby  appointed  a  master  in 
chancery  pro  hxic  vice,  in  this  case,  to  take  account  be- 
tween the  complainant,  John  M.  Cuyler,  and  the  de- 
fendants, John  C.  Ferrill  et  al.^  of  all  rents  and  prof- 
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its  (if  any)  that  may  be  due  from  the  latter  to  the  for- 
mer, whether  by  reason  of  the  actual  receipt  and  collec- 
tion of  rents  and  profits  issuing  out  of  said  premises, 
or  by  reason  of  the  occux>ation  of  said  premises  by  said 
defendant  himself ;  charging  said  defendant  with  one 
moiety  of  the  whole,  and  giving  him  credit  for  one 
moiety  of  the  actual  and  necessary  expenses  incurred 
and  paid  by  him  touching  said  premises. 
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IHsfrict  Court;  Western  District  cf  Pennsylvania^ 

1867. 

Injunction. — ^Powers  of  District  Courts. 

A  difltrict  court  has  not  power  to  enjoin  the  prosecution  of  an  action 
in  a  State  court. 

The  Bankrupt  Act  of  1867  does  not  confer  such  power,  even  in  aid  of 
proceedings  in  bankruptcy ;  nor  does  it  impair  the  rule  prescribed 
by  the  act  of  March  8, 1798,  forbidding  injunctions  to  stay  proceed- 
ings in  courts  of  a  State. 

Motion  to  dissolve  an  injunction. 

Golden  &  Foster^  for  the  motion. 

Mr.  Patterson^  opposed. 

McCandless,  J. — I  feel  the  grave   responsibility 
which  attaches  to  the  decision  about  to  be  announced. 
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In  constming  a  new  and  untried  statnte,  and  estab- 
lishing the  practice  to  be  observed  in  its  proper  admin- 
istration, there  must  necessarily  be  much  diversity  of 
opinion  among  both  lawyers  and  judges.  The  inter- 
ests involved  are  frequently  so  large  and  the  principles 
so  important,  that  inextricable  confusion  must  result 
from  an  unsound  interpretation  of  the  legislation  of 
Congress.  This  Bankrupt  Act  is  highly  beneficial  to 
both  the  debtor  and  the  creditor.  It  was  designed  to 
relieve  the  one  from  oppressive  liabilities,  which  render 
him  unfit  to  contribute  to  the  productive  wealth  of  the 
country ;  and  it  afiTords  the  other  an  assurance  that  all 
the  property  of  the  debtor,  except  what  from  motives 
of  humanity  he  is  permitted  to  retain,  shall  be  honestly 
devoted  to  the  payment  of  his  debts.  With  a  fraudu- 
lent creditcfr  it  is  wisely  and  justly  stringent,  compell- 
ing a  fuU  discovery  and  surrender  of  his  assets,  for  the 
benefit  of  his  creditors,  under  peril  of  imprisonment  for 
contempt — ^a  penalty  not  to  be  disregarded. 

The  present  is  a  case  upon  creditors'  petition  to 
declare  Hugh  Campbell  a  bankrupt.  Numerous  acts 
of  bankruptcy  have  been  assigned,  all  of  which  are  de- 
nied, and  a  trial  by  jury  awarded.  Many  judgments 
of  large  amount,  the  validity  of  which  is  not  ques- 
tioned, have  been  entered  in  the  court  of  common  pleas 
of  Armstrong  county  ;  and  they  are  all  prior  in  date  to 
the  period  when  the  Bankrupt  Law  went  into  opera- 
tion. Upon  final  process,  a  sale  of  real  estate  by  the 
sheriff  has  been  made,  and  twenty-nine  thousand  two 
hundred  and  ninety  doUars  realized  and  brought  into 
court  for  distribution.  Under  these  circumstances  our 
extraordinary  power  of  injunction  was  invoked  to  re- 
strain not  only  the  plaintiffs  in  these  judgments,  but 
the  courts  of  the  State  and  their  executive  officers 
from  further  proceeding,  with  the  design  to  bring  all 
the  property  of  the  bankrupt  into  this  court,  as  a  court 
of  bankruptcy,  for  division  among  all  his  creditors. 
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The  injunctioii  against  the  eheriff  and  the  parties  was 
granted,  with  leave,  iTistaTtter^  for  a  motion  to  dissolve, 
that  we  might  ascertain  whether,  under  the  Bankrupt 
Law,  we  have  the  right  to  interfere  with  the  courts  of 
the  State  in  the  legitimate  exercise  of  their  functions. 

After  much  reflection  I  am  satisfied  we  have  not,  nor 
with  the  actors  or  parties  litigating  before  them. 

The  first  section  of  the  act  is  wide  in  its  scope,  and 
would  seem  to  bring  all  parties,  estates,  and  interests 
connected  with  the  bankrupt  into  a  common  forum  or 
center.  And  to  do  so,  it  is  contended  that  Congress, 
by  implication,  confen-ed  upon  the  district  courts  of 
the  United  States  the  authority  to  suspend  all  and 
every  proceeding  elsewhere,  and  to  command  obedi- 
ence to  their  mandates,  exclusive  of  all  other  jurisdic- 
tions. This,  by  virtue  of  the  fifth  clause  of  the  eighth 
section  of  the  first  article  of  the  constitution  of  the 
United  States,  granting  the  power  ''to  establish  uni- 
form laws  on  the  subject  of  bankruptcies  throughout 
the  United  States,"  Congress  had  the  right  to  do, — ^but 
they  have  not  done  so. 

Staring  them  in  the  face  was  the  act  of  March  2, 
1793,  §  5,  expressly  declaring,  "  Nor  shall  a  writ  of  in- 
junction be  granted  to  stay  proceedings  in  any  court 
of  a  State."  Tliere  is  nothing  in  the  Bankrupt  Law  in 
terms  repealing  this  statute,  and  the  authority  con- 
ferred by  section  40  to  issue  an  injunction  against  the 
bankrupt  and  all  other  persons,  excludes  the  presump- 
tion that  it  is  to  be  exercised  without  limitation.  Other 
"persons"  here  expressed,  has  reference  to  parties  in- 
terfering with  the  property  of  an  individual  not  yet  ad- 
judicated an  involuntary  bankrupt,  and  which  is  to 
be  preserved  inviolate,  until  his  bankruptcy  has  been 
legally  ascertained.  It  does  not  refer  to  the  courts  of 
a  State,  or  to  their  executive  officers.  It  was  not  de- 
signed to  arrest  the  whole  machinery  of  another  and 
independent  forum,  which  is  exercising  its  best  efforts 
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to  marslial  the  assets  of  the  debtor,  and  after  discharg- 
ing the  legitimate  liens  to  which  they  are  subject,  re- 
serving the  residue  as  a  fund  for  the  assignee  in  bank- 
ruptcy. 

liens  by  this  law,  as  they  should  be,  are  held 
sacred.  To  say  that  the  vigilant  creditor,  who  by  his 
diligence  has  secured  his  debt,  and  has  a  valid  lien 
upon  the  property  of  the  bankrupt,  shall  come  in  with 
all  the  other  creditors  pro  rata,  would  be  a  i)erversion 
of  the  purposes  of  Congress  in  the  passage  of  the  act. 
No  right  acquired  by  the  creditor  is  affected  or  im- 
paired. Section  14  expressly  protects  him.  The  as- 
signee has  authority,  under  the  direction  of  this  court, 
to  discharge  any  lien  upon  any  property,  real  or  per- 
sonal, and  is  authorized  to  sell  the  same  subject  to  such 
lien  or  other  incumbrances.  By  section  15  he  is  per- 
mitted to  sell  all  unincumbered  estates,  real  and  per- 
sonal, on  such  terms  as  he  thinks  most  for  the  interest 
of  the  creditors.  Where  there  is  a  lien  on  real  or  per- 
sonal property,  section  20  admits  the  holder  of  the  lien 
as  a  creditor  in  bankruptcy  for  the  balance  of  the  debt, 
after  deducting  the  value  of  the  property,  to  be  ascer- 
tained by  agreement  or  sale,  or  the  creditor  may  release 
or  convey  his  claim  to  the  assignee,  and  be  permitted 
to  prove  his  whole  debt  in  bankruptcy. 

These  several  sections  are  distinct  recognitions  by 
Congress  of  the  sanctity  of  liens,  obtained  before  the 
inception  of  proceedings  in  bankruptcy,  and  they  con- 
trol, and  are  a  limitation  of  the  sweeping  provisions  of 
the  first  section.  It  is  among  the  elementary  princi- 
ples with  regard  to  the  construction  of  statutes,  that 
every  section,  provision,  and  clause  of  a  statute  shall  be 
expounded  by  a  reference  to  every  other.  The  most 
general  and  absolute  term  of  one  section  may  be  quali- 
fied and  limited  by  conditions  and  exceptions  contained 
in  another,  so  that  all  may  stand  together. 

All  liens  then  remain  intact.    The  bankrupt's  final 
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certificate  operates  to  discharge  his  person  and  future 
acquisitions,  while,  at  the  same  time,  the  mortgagee  or 
other  lien  creditor  shall  be  permitted  to  have  his  eatis- 
fection  out  of  the  property  mortgaged  or  subject  to 
Ken.  A  legal  right  without  a  remedy  would  be  an 
anomaly  in  the  law.    7  How.  623. 

It  is  true  that  section  1  of  the  act  declares  that  the 
jurisdiction  conferred  on  the  district  court  of  the  United 
States  shall  extend  to  "all  cases  and  controversies 
arising  between  the  bankrupt  and  any  creditor  or 
creditors  who  shall  claim  any  debt  or  demand  under 
the  bankruptcy.^'  But  as  the  supreme  court  of  the 
United  States  say,  in  the  case  of  Peck  v.  Jenness,  before 
quoted  in  7  How.j  the  court  of  common  pleas  of  Arm- 
strong county  has  full  and  complete  jurisdiction  over 
the  parties  and  the  subject  matter  ;  and  its  jurisdiction 
had  attached  long  before  any  act  of  bankruptcy  was 
committed.  It  is  an  independent  tribunal,  not  deriving 
its  authority  from  the  same  sovereign ;  and  is,  as  regards 
the  district  court,  a  foreign  forum,  in  every  way  its 
equal.  The  district  court  has  no  sui)ervisory  power 
over  it. 

When  the  jurisdiction  of  a  court,  and  the  right  of  a 
plaintiff  to  prosecute  his  suit  in  it,  have  once  attached, 
that  right  cannot  be  arrested  or  taken  away  by  pro- 
ceedings in  another  court.  These  rules  have  their 
foundation  not  merely  in  comity,  but  in  necessity.  For 
if  one  may  enjoin,  the  other  may  retort  by  injunction, 
and  thus  the  parties  would  be  without  remedy  ;  being 
liable  to  a  process  for  contempt  in  one  if  they  dare  to 
proceed  in  the  other.  Neither  can  one  take  property 
from  the  custody  of  the  other  by  replevin  or  other  pro- 
cess, for  this  would  produce  a  conflict  of  jurisdiction 
extremely  embarrassing  in  the  administration  of  jus- 
tice. The  factj  therefore,  that  an  injunction  issues  only 
to  the  parties  before  the  court,  and  not  to  the  court 
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itself,  is  no  evasion  of  the  difBlcnlties  that  are  the  neces- 
sary  result  of  an  attempt  to  exercise  that  power  over  a 
party  who  is  a  litigant  in  another  and  independent 
forum. 

It  foUows,  therefore,  that  this  court  has  no  super- 
visory power  over  the  court  of  common  pleas  of  Arm- 
strong county  by  injunction  or  otherwise,  unless  it  is 
conferred  by  the  Bankrupt  Law.  But  we  canngt  dis- 
cover any  provision  in  that  act  which  limits  the  juris- 
diction of  the  State  courts,  or  confers  any  power  on  the 
bankrupt  court  to  supersede  their  jurisdiction,  or  wrest 
property  from  the  custody  of  their  officers.  On  the 
contrary  it  provides,  in  section  14,  that  the  assignee 
"may  prosecute  and  defend  all  suits  at  law  or  in 
equity,  pending  at  the  time  of  the  adjudication  of  bank- 
ruptcy, in  which  such  bankrupt  is  a  party,  in  his  own 
name,  in  the  same  manner,  and  with  the  like  effect, 
as  they  might  have  been  prosecuted  or  defended  by 
such  bankrupt."  In  other  words,  as  to  the  estate  and 
property  of  the  bankrupt,  the  assignee  is  subrogated  to 
all  his  rights  and  responsibilities.  The  act  sends  the 
assignee  to  the  State  court,  and  admits  its  power  over 
him.  It  confers  no  authority  on  this  court  to  restrain 
proceedings  therein,  by  injunction  or  other  process, 
much  less  to  take  property  out  of  its  custody  or  posses- 
sion with  a  strong  hand. 

Finding  no  such  grant  of  power,  either  in  direct 
terms  or  by  necessary  implication,  from  any  of  the  pro- 
visions of  the  Bankrupt  Law,  we  are  not  at  liberty  to 
interpolate  it  on  any  supposed  grounds  of  policy  or 
expediency.  We  shall,  tiierefore,  be  compelled  to  dis- 
solve this  and  all  other  injunctions  in  similar  cases. 

I  have  not  submitted  this  opinion  to  my  brother 
Grier  ;  but  it  may  be  a  source  of  gratification  to  the 
profession  to  learn  that,  sitting  with  him  recently,  at 
circuit  in  Philadelphia^  we  conferred  upon  this  case, 
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and  I  am  pleased  to  say  that  he  concurred  in  the  legal 
principles  upon  wjiich  it  should  be  decided,* 


Injunction  dissolved. 


THE  LULU. 

Circuit  Courts  Fourth  Circuit;  District  of  Maryland^ 

April  T.,  1868. 

"Foreign  Port." — ^Maritime  Lien  for  Supplies. 

A  port  in  another  State  from  that  in  which  a  yessel  is  enrolled  and 
roistered,  is  deemed,  in  the  absence  of  special  facts  controlling  the 
quefltion,  a  "foreign"  port,  within  the  rule  which  confines  the  mari- 
time lien  for  supplies  to  cases  of  supplies  furnished  in  a  foreign  port. 

To  entitle  a  material-man  to  claim  a  maritime  lien  upon  a  yessel  for 
supplies  furnished  to  her  in  a  foreign  port,  upon  the  order  of  the 
master,  he  must  show  that  the  supplies  in  question  were  necessary  to 
the  vessel,  and  also  that  some  special  exigency  or  necessity  existed 
to  require  the  master  to  obtain  them  upon  the  credit  of  the  yessel. 
To  show  only  that  the  supplies  were  needed,  is  not  enough. 

Hearing  upon  several  libels  for  repairs  and  sup- 
plies. 

The  principal  suit  was  brought  by  the  persons  com- 
posing the  firm  of  Skinner  &  Forsyth,  for  repairs  made 


*  In  Bums'  Case,  argued  and  decided  at  the  same  time  with  Camp- 
bell's Case,  reported  in  the  text,  the  same  doctrine  was  re-asserted. 
See  7  Am,  Law  Beg,  N'.  8. 105. 
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upon  the  steamer  Lula,    It  was  heard  with  other  Buits 
for  suppliesw    Other  &ct8  apx)ear  in  the  opinion. 

Chase,  Ch.  J. — ^This  is  a  suit  in  admiralty  to  enforce 
a  lien  claimed  upon  the  steamer  Lulu,  for  repairs  made 
upon  her  by  the  libelants  at  the  request  of  the  master. 

It  is  consolidated  with  other  suits,  all  brought  by 
material-men  for  supplies  or  repairs  to  the  vessel. 
^  The  Ltilu  was  a  steamer  owned  in  New  York,  which 
was  her  home  port^  but  employed  in  the  trade  between 
Baltimore,  in  Maryland,  and  Charleston,  in  South  Caro- 
lina. When  the  libel  was  filed  she  had  been  in  the 
trade  about  eleven  months — ^from  April,  1866,  to  March, 
1867.  The  repairs  and  supplies  for  which  satisfaction 
is  sought,  were  furnished  in  Baltimore,  during  and 
after  July,  1866 ;  but  chiefly  in  November  and  after- 
wards. They  were  furnished  at  fair  prices,  and  were 
proper  and  necessary. 

In  each  suit  the  New  York  Guaranty  &  Indemnity 
Company  has  filed  a  claim  and  answer,  asserting  a 
prior  right  to  satisJEstction  out  of  the  proceeds  of  the 
steamer ;  which  has  been  sold  under  an  order  of  the 
court.  The  claim  of  this  respondent  is  founded  upon 
a  bin  of  sale  made  to  the  company  on  August  24,  1866, 
by  the  former  owners  of  the  Lulu,  in  consideration  of 
twelve  thousand  dollars.  This  bill  of  sale,  though  in 
form  absolute,  was  intended  as  a  mortgage  to  secure 
repayment  of  the  advance,  in  six  months  from  the 
date  ;  but  no  part  of  it  has  been  repaid. 

The  only  question  in  this  cause  is,  whether  the 
material-men,  under  the  circumstances  of  the  case,  had 
a  lien  for  their  rei)air8  and  supplies  ;  for  if  they  had, 
this  lien  is  superior  to  that  created  by  the  bill  of  sale  or 
mortgage,  whether  prior  or  posterior  in  time. 

It  vras  insisted  on  the  argument^  that  Baltimore  was 
the  real  home  port  of  the  Lulu,  and  that  there  could  be 
no  lien  for  repairs  and  supplies  famished  in  the  home 
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port ;  and  this  might  be  a  material  circumstance  in  the 
decision  of  the  case,  if  it  appeared  tiiat  the  Lulu  was 
chartered  to  citizens  of  Baltimore,  for  the  Charleston 
trade*  Such  a  charter  might  be  considered  as  trans- 
ferring her  home  port  from  New  York  to  Baltimore  ; 
especially  when  taken  in  connection  with  the  proved 
&cts  of  the  case,  which  show  that  Baltimore  might  very 
Mrly  be  called  the  actual  home  of  the  Lulu,  during  the 
time  of  the  transactions  in  controversy.  But  there  is 
no  evidence  of  such  a  charter ;  and  it  is  clear  that  un- 
der the  American  decisions,  Baltimore,  being  in  another 
State  than  that  in  which  the  vessel  was  owned  and  en- 
rolled, must  be  regarded  as  a  foreign  port ;  and  that, 
in  a  proper  case,  material-men  would  be  entitled  to  a 
lien  for  supplies  there  furnished. 

The  question  then  occurs,  "Were  the  repairs  and 
supplies  in  question  famished  under  such  circum- 
stances as  would  entitle  the  material-men  to  the  liens 
which  they  claim  1" 

The  general  rule  applicable  to  this  class  of  cases  was 
first  laid  down  in  The  General  Smith,  4  WTieat  443,  as 
follows :  "  When  repairs  have  been  made  or  necessaries 
have  been  furnished  to  a  ship  in  a  port  of  a  State  to 
which  she  does  not  belong,  the  general  maritime  law, 
following  the  civil  law,  gives  the  party  a  lien  on  the 
ship  itself  for  his  security,  and  he  may  well  maintain  a 
suit  in  rem  in  the  admiralty  to  enforce  his  right." 
The  same  rule,  in  substance,  was  affirmed  in  Feyroux  t. 
Howard,  7  Pet.  324 ;  in  The  Nestor,  1  Sumn.  73 ;  and 
in  several  other  cases.  The  nature  and  degree  of  ne- 
cessity essential  to  the  creation  of  a  lien  for  repairs  and 
supplies  was  much  considered  in  the  case  of  The 
Laura,  or  Thomas  t.  Osbom,  19  How.  38,  35.  The 
court  then  said,  in  substance,  that  it  is  only  in  case  of 
necessity  that  the  master  can  hypothecate  the  vessel  by 
a  bottomry  bond  or  other  express  obligation,  or  create 

a  lien  by  obtaining  repairs  and  supplies  on  her  credit 
13 
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(p.  30),  and  that,  to  constitute  a  case  of  apparent  ne- 
cessity, not  only  must  the  repairs  and  supplies  be 
needful,  but  it  must,  be  apparently  necessary  for  the 
master  to  have  a  credit,  to  procure  them  (p.  81).  If 
the  master  has  funds  which  he  ought  to  apply  in  pay- 
ment, but  does  not,  and  the  furnisher  knows  this  fact, 
or  has  the  means  by  due  diligence  to  ascertain  it,  then 
no  case  of  actual  necessity  to  have  a  credit  exists,  and 
no  maritime  lien  is  created  by  furnishing  repairs  and 
supplies.  The  rule  on  this  point  was  stated  by  Ch.  J. 
Tai^ey,  who,  with  Justices  McLean  and  Watke, 
dissented  from  the  judgment  of  the  majority,  some- 
what less  stringently,  as  follows:  ^^That  repairs  and 
supplies  in  a  foreign  port,  if  necessary  to  enable  a  ves- 
sel to  proceed,  are  presumed  to  have  been  furnished 
and  made  on  the  credit  of  the  vessel,  unless  the  con- 
trary appears,  as  well  as  on  that  of  the  master  and 
owners  ;  and  creates  a  lien  which  may  be  enforced  in 
admiralty"  (p.  38).  The  difference  between  the  court 
and  the  dissenting  justices  on  this  point  was  that  the 
former  held  that,  in  order  to  the  creation  of  the  lien, 
there  must  be  a  necessity  for  the  credit  as  well  as  a  ne- 
cessity for  the  supplies,  while  the  latter  seem  to  have 
thought  that  if  the  supplies  were  necessary  the  credit 
may  be  presumed. 

The  same  subject  was  further  considered  at  the  same 
term  in  the  case  of  The  Sultana,  or  Pratt  v.  Reed,  19 
How.  859.  That  case  was  in  its  general  features  much 
like  the  cases  now  under  consideration.  It  was  a  libel 
against  the  steamer  Sultana  for  supplies  of  coal  fur- 
nished from  time  to  time,  from  June  1852,  to  May  1854, 
and  the  lien  for  supplies  was  contested  by  the  answer, 
which  set  up  a  claim  under  a  prior  mortgage  on  the 
steamer,  dated  October  31,  1863.  The  court  held  that 
the  material-man  had  no  lien,  and  decreed  the  proceeds 
to  the  mortgagees.  The  court  stated  the  rule  thus: 
The  proof  of  a  necessity  at  the  time  of  procuring  a 
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supply  for  a  credit  on  the  vessel  ...  "is  as  essential 
as  that  of  the  necessity  of  the  article  itself."  It  is  only 
under  very  special  circumstances  and  in  an  unforeseen 
and  unexpected  emergency  that  an  implied  maritime 
hypothecation  can  be  created. 

The  decision  of  the  case  was  not  put  upon  the 
ground  that  the  supplies  were  unnecessary,  but  upon 
the  ground  that  there  was  no  sufficient  proof  of  a  ne- 
cessity for  the  implied  hypothecation  of  the  vessel,  or 
of  any  unexpected  or  unforeseen  exigency  that  re- 
quired it. 

A  distinction  between  the  cases  now  to  be  adjudged 
and  the  cases  thus  decided  was  attempted  in  the  argu- 
ment ;  but  I  find  myself  unable  to  make  any  which  has 
substance.  That  decision  was  by  a  unanimous  court, 
and  was  on  the  very  point  which  must  govern  these 
casesj  namely,  the  necessity  of  the  credit ;  and  I  am 
xmable  to  discover  any  very  special  circumstances,  any 
very  unexpected  and  unforeseen  emergency  in  these 
cases  which  will  take  them  out  of  the  application  of  the 
rule  which  the  decision  cited  establishes.  The  repairs 
and  supplies  in  all  of  the  cases  now  presented  were  fur- 
nished in  the  ordinary  course  of  trade,  and  under  or- 
dinary circumstances.  There  is  no  proof  whatever  of 
any  unusual  exigency.  Except  in  the  case  of  Coleman 
and  Bailey,  there  is  no  averment  of  the  necessity  of  a 
credit  to  the  steamer. 

It  was  contended  also  that  the  rule  goes  beyond  any 
that  has  heretofore  been  applied  to  material-men  by  the 
courts ;  and  I  must  admit,  that  I  have  found  no  other 
case  in  which  proof  so  stringent  as  that  required  by  it 
has  been  held  essential  to  a  lien  for  repairs  and  sup- 
plies. But  the  rule  established  by  the  unanimous  judg- 
ment of  the  supreme  court  is  not  on  that  account  the 
less  binding  upon  me. 

I  am  constrained,  therefore,  to  hold  that  the  furnish- 
ing of  the  repairs  and  supplies  set  forth  in  the  several 
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libels  did  not  create  a  maritiine  lien  in  favor  of  the  li- 
belants ;  and  that  the  respondents  are  entitled  to  the 
proceeds  in  the  registry  after  payment  of  costs. 


Decree  accordingly. 


UNITED  STATES  v.  THREE  RAILROAD  CARS. 

District  Court;  Northern  District  of  New  TorJc^ 

May  r.,  1868. 

CONSTRFOTION  OP  PeNAL  STATUTES. — "  WlLLFlJ^LY.*' 
— ^POBFEITirRE  FOR  ViOLATINa  CUSTOM- 
HOUSE Seals. 

To  authorize  a  conyiction  under  a  penal  statute  prescribing  a  punish- 
ment for  ^*  willfully "  removing  an  official  seal  from  property  which 
has  been  sealed  up  by  officers  of  the  customs,  it  must  appear  that  the 
defendant  not  only  intended  to  remoye  the  seal,  but  that  he  had  at 
the  time  a  knowledge  of  its  character.  One  who  removes  such  a 
seal  in  ignorance  of  its  character,  and  in  the  honest  execution  of  a 
supposed  duty  in  the  care  and  transportation  of  the  property,  is  not 
liable  to  punishment  under  the  statute,  for  the  reason  that  he  cannot 
be  deemed  to  have  acted  toUffuUy. 

The  punctuation  of  a  statute,  as  jxrinted,  affords  no  very  decisive  test 
of  construction ;  but  may  be  regarded  as  one  indication  of  the 
meaning. 

To  warrant  a  forfeiture  of  property,  under  the  last  clause  of  section  5 
of  the  act  of  June  27, 1864,  for  the  unauthorized  removal  therefrom 
of  a  custom-house  seal,  affixed  pursuant  to  other  sections  of  the  act, 
proof  must  be  made  that  the  removal  was  toillfulj  in  the  same  man- 
ner as  would  be  necessary  to  sustain  a  conviction  and  punishment 
of  the  offender  under  the  previous  clause  of  the  section. 

Trial  of  an  information. 
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This  information  was  filed  against  three  railroad 
cars  and  three  hundred  barrels  of  flour,  claimed  to  be 
forfeited  by  reason  of  an  nnlawfal  removal  of  a  custom- 
house  seal  whUe  the  cars  and  contents  were  in  course 
of  transportation  from  Canada  into  the  United  States. 

The  property  was  claimed  by  the  New  York  Central 
Bailroad  Company. 

William  Dorsheimer^  District- Attorney,  for  the 
government ; — Cited  3  Wall.  145  ;  3  How.  310 ;  Wluirt 
Or.  L.  401,  note  s ;  Act  of  March  3,  1863,  §  8, 12  Stat, 
at  L.  740;  Act  of  July  28,  1866,  §  1,  14  Id.  328. 

A.  P.  Laningy  for  the  claimants ; — Cited  2  Bouv. 
met.  562. 

Hall,  J. — ^The  information  in  this  casef  is  founded 
upon  section  5  of  the  act  of  June  27,  1864.  Section  1 
of  this  act  provides  for  the  unloading  and  inspection, 
at  the  first  port  of  entry  or  custom-house  of  the  United 
States,  of  all  merchandise  and  other  articles  imported 
into  this  country  from  any  contiguous  foreign  country, 
except  as  thereinafter  provided.  Section  2  provides 
that  ia  order  to  avoid  the  inspection  at  the  first  port  of 
arrival,  as  required  by  section  1,  cars,  &c.,  containing 
such  merchandise  or  other  articles  may  be  sealed  or 
closed,  under  regulations  authorized  by  such  act  to  be 
prescribed  by  the  secretary  of  the  treasury;  "where- 
upon the  same  may  proceed  to  their  port  of  destination 
without  farther  inspection."  It  also  provides  that 
such  cars,  &c.,  shall  proceed,  without  unnecessary  de- 
lay, to  their  destination,  as  named  in  the  manifest  of 
their  contents,  and  be  there  inspected  as  provided  in 
section  1.  Section  3  authorizes  the  secretary  to  make 
regulations  for  the  sealing  and  closing  of  cars,  &c.,  and 
sections  4  and  5  are  la  the  following  words : 

*'  Sec.  4.  And  he  it  further  enacted^  That  if  the 
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owners,  master,  or  person  in  charge  of  any  vessel,  car, 
or  other  vehicle,  sealed  as  aforesaid,  shall  not  proceed 
to  the  port  or  place  of  destination  thereof  named  in  the 
manifest  of  its  cargo,  freight,  or  contents,  and  deliver 
such  vessel,  car,  or  vehicle,  to  the  proper  officer  of  the 
customs,  or  shall  dispose  of  the  same  by  sale  or  other- 
wise, or  shall  unload  the  same  or  any  part  thereof,  at 
any  other  than  such  port  or  place,  or  shall  sell  or  dis- 
pose of  the  contents  of  such  vessel,  car,  or  other  vehi- 
cle, or  any  part  thereof,  before  such  delivery,  he  shall 
be  deemed  guilty  of  felony,  and  on  conviction  thereof, 
before  any  court  of  competent  jurisdiction,  pay  a  fine 
not  exceeding  one  thousand  dollars,  or  shall  be  im- 
prisoned  for  a  term  not  exceeding  five  years,  or  both, 
at  the  discretion  of  the  court ;  and  such  vessel,  car,  or 
other  vehicle,  with  its  contents,  shall  be  forfeited  to  the 
United  Statics,  and  may  be  seized  whenever  found 
within  the  United  States,  and  disposed  of  and  sold  as 
in  other  cases  of  forfeiture :  Protided^  that  nothing  in 
this  section  shall  be  construed  to  prevent  sales  of  cargo, 
in  whole  or  in  part,  prior  to  arrival,  to  be  delivered  as 
per  manifest,  and  after  due  inspection." 

"Sec.  5.  And  he  it  further  enacted^  That  if  any 
unauthorized  person  or  persons  shall  willftilly  break, 
cut,  pick,  open,  or  remove  any  wire,  seal,  lead,  lock,  or 
other  fastening  or  mark  attached  to  any  vessel,  car,  or 
other  vehicle,  crate,  box,  bag,  bale,  basket,  barrel,  bun- 
dle, cask,  trunk,  package,  or  parcel,  or  anything  what- 
soever, under  and  by  virtue  of  this  act  and  regulations 
authorized  by  it,  or  any  other  act  of  Congress,  or  shall 
affix  or  attach,  or  in  any  way  willfully  aid,  assist,  or  en- 
courage the  affixing  or  attaching  by  wire  or  otherwise, 
to  any  vessel,  car,  or  other  vehicle,  or  to  any  crate, 
box,  bale,  barrel,  bag,  basket,  bundle,  cask,  package, 
parcel,  article,  or  thing  of  any  kind,  any  seal,  lead, 
metal,  or  anything  purporting  to  be  a  seal  authorized 
by  law,  such  person  or  persons  shall  be  deemed  guilty 
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of  felony,  and  upon  conviction  before  any  court  of 
competent  jurisdiction^  shall  be  imprisoned  for  a  term 
not  exceeding  five  years,  or  shall  pay  a  fine  of  not  ex- 
ceeding one  thousand  dollars,  or  both,  at  the  discre- 
tion of  the  court.  And  each  vessel,  car,  or  other  vehi- 
cle, crate,  box,  bag,  basket,  barrel,  bundle,  cask, 
trunk,  package,  parcel,  or  other  thing,  with  the 
cargo  or  contents  thereof,  from  which  the  wire,  seal, 
lead,  lock,  or  other  fastening  or  mark,  shaU  have  been 
broken,  cut,  picked,  opened,'  or  removed,  by  any  such 
unauthorized  person  or  persons,  or  to  which  6uch 
seal  or  other  thing  purporting  to  be  a  seal,  has  been 
wrongfully  attached  as  aforesaid,  shall  be  forfeited  to 
the  United  States. ' ' 

The  information,  after  stating  the  seizure  of  the 
property  in  question,  alleges  the  proper  sealing  and 
closing  of  the  three  cars  containing  the  three  hundred 
barrels  of  flour,  at  Clifton,  in  Canada,  by  the  consul  of 
the  United  States,  as  authorized  by  the  regulations  pre- 
scribed under  the  authority  of  the  act  of  Congress ; 
that  said  cars  were  permitted,  by  reason  thereof,  to 
enter  and  pass  the  port  of  Niagara  without  inspection  ; 
and  that  before  the  said  cars  arrived  at  the  port  of  their 
destination,  the  seals,  by  which  said  cars  had  been 
sealed  and  closed  by  the  consul,  were  broken,  cut, 
opened,  and  removed  from  each  and  all  of  the  said  cars 
by  some  unauthorized  person,  by  which  such  cars  and 
their  contents  had  become  forfeited. 

The  information  does  not  allege  that  such  seals  were 
^^wilifully^^  broken,  cut,  opened  or  removed;  nor 
does  it  contain  any  allegation  that  the  same  was  done 
willfully  or  maliciously,  or  with  any  fraudulent,  cor- 
rupt, unlawful,  or  improper  purpose  or  intent. 

The  answer  of  the  claimants  admits  the  material 
allegations  of  the  information,  but  sets  up  that  the  seals 
of  the  consul  were  removed  from  such  cars  by  mistake, 
and  not  willfully,  nor  for  the  purpose  of  violating  any 
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act  of  Congress,  or  any  regulation  of  the  treasury ;  nor 
for  the  purpose  of  interfering  with,  or  removing  any  of 
the  property  contained  therein  ;  that  said  cars  were  not 
opened,  nor  was  any  of  the  property  therein  removed, 
or  interfered  with ;  and  that  such  seals,  and  the  wires 
to  which  they  were  attached,  were  so  removed  by  an 
employee  of  the  railroad  company,  in  ignorance  of  their 
character,  and  of  their  being  the  seals  of  the  consul,  and 
for  the  purpose  of  putting  on  the  doois  of  the  cars  a 
fastening  which  it  had  been  the  custom  to  place  thereon, 
and  thereby  make  the  same  more  secure. 

At  the  trial  the  jury  returned  a  special  verdict  by 
which  they  found  that  the  seals  of  the  consul,  affixed 
to  the  cars  of  the  claimants,  as  stated  in  the  informa- 
tion, were  removed  by  an  unauthorized  person  who  was 
in  the  employ  of  the  claimants ;  but  that  they  were  so 
removed  in  ignorance  of  the  character  and  purpose  of 
such  seals,  and  without  knowing  by  whom,  or  why,  or 
for  what  purpose  they  had  been  placed  upon  said  cars ; 
that  they  were  so  removed  for  the  purpose  of  making 
the  fEistening  of  said  cars  more  secure,  without  any  im- 
proper or  illegal  motive  or  intention,  or  any  desire  or 
purpose  to  defraud  the  government,  or  enable  any  per- 
son to  do  so ;  and  that  no  officer,  agent,  or  employee 
of  the  claimants  aided,  or  assisted  in,  or  directed  or 
authorized  such  removal,  or  in  any  manner  consented 
thereto. 

Upon  these  pleadings,  and  this  special  verdict,  the 
counsel  for  the  claimants  insisted,  in  substance:  1. 
That  in  order  to  a  conviction  of  a  person  for  removing 
seals  under  the  first  clause  of  section  6,  above  quoted,  it 
is  necessary  to  show  that  the  removal  of  the  seals  was 
willful;  that  this  was  not  shown  by  the  evidence  in 
this  case,  and  is  n^atived  by  the  special  verdict  2. 
That  the  forfeiture  declared  by  the  last  sentence  of  the 
section  is  only  a  further  penalty  for  the  commission  of 
the  act  made  criminal  by  the  preceding  sentence,  and 
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that  there  can  be  no  forfeiture  unless  the  fitcts  proved 
would  justify  a  criminal  conviction  of  the  party  by 
whom  the  seals  were  removed. 

1.  The  first  question  thus  presented  depends  mainly 
upon  the  signification,  purpose,  and  effect  of  the  term 
wUlfvU/y,  as  used  in  the  section  referred  to ;  and  it 
must  be  conceded  that  the  question  is  not  free  from 
doubt.  The  words  TcTumingly^  wiUfutly^  and  mali- 
cuyusly,  either  singly  or  united,  or  one  of  them  con- 
nected with  another,  have  been  frequently  used  in 
criminal  and  penal  statutes  ;  but  their  signification  and 
effect  have  not  been,  and  cannot  be,  so  precisely  defined 
that  different  interpretations  are  not  required  in  differ- 
ent cases, — depending  to  some  extent  upon  the  connec- 
tion in  which  they  are  found.  The  first  of  these  words 
does  not,  in  common  parlance,  or  in  legal  construction, 
necessarily  and  per  se,  imply  wicked  purpose  or  per- 
verse disposition,  or  indeed  any  evil  or  improper 
motive,  intent,  or  feeling  ;  but  the  second  is  ordinarily 
used  in  a  bad  sense  to  express  something  of  that  kind, 
or  to  characterize  an  act  done  wantonly,  or  one  which 
a  man  of  reasonable  knowledge  and  ability  must  know 
to  be  contrary  to  his  duty.  The  last  of  these  terms, 
maUciouslyj  in  its  ordinary  sense,  and  when  used  in 
criminal  or  otherwise  penal  statutes,  implies  the  exist- 
ence of  a  wicked,  base,  or  revengeful  purpose,  or  an 
evil  disposition  and  wanton  disregard  of  the  rights  of 
others ;  though  in  its  technical  sense,  as  used  in  the 
merely  formal,  though  necessary  allegations  of  an  in- 
dictment, it  generally  has  a  less  noxious  signification, 
implying  that  legal  malice  which  is  presumed  to  exist 
whenever  any  unlawful  and  injurious  act  is  voluntarily 
committed,  rather  than  the  actual  existence  of  malig- 
nant feeling  and  evil  purpose.  In  its  ordinary  sense, 
and  when  used  in  statutes,  it  is  generally  considered  as 
including  the  term  wilfully ^  and  something  more ;  and 
it  has   therefore  been   held  tliat  in   an   indictment 
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founded  on  a  statute  requiring  the  act  charged  to  be  ' 
willfully  done  in  order  to  make  it  criminal,  charging 
that  the  act  was  done  malicioibsly  was  sufficient ;  but 
when  the  words  willfully  and  maliciously  are  both 
used  in  the  statute  creating  the  offense,  it  was  held  that 
both  must  be  used  in  the  indictment,  and  that  an  allega- 
tion that  the  apt  was  done  unlavtfully  and  maliciously 
was  not  sufficient    ArcTi.  Or.  P.  50. 

The  definitions  given  by  our  best  lexicographers,  as 
well  as  the  authority  of  legal  writers,  show  that  will- 
fully is  ordinarily  used  in  a  bad  sense.  Webster, 
whose  definitions  are  most  reliable,  gives  as  the  proper 
definition  of  willful^  in  its  present  use,  "governed  by 
the  will  without  yielding  to  reason ;  obstinate ;  per- 
verse ;  inflexible ;  stubborn ;  refractory ;"  and  he  gives 
as  the  definition  of  willfully^  "in  a  willful  manner; 
obstinately;  stubbornly." 

Upon  the  best  consideration  I  have  been  able  to  give 
to  this  case  and  to  the  authorities  which  my  researches 
have  discovered,  I  am  quite  confident  that  neither  the 
evidence  nor  the  special  verdict  will  justify  the  conclu- 
sion that  the  removal  of  the  seals  of  the  consul,  as 
found  by  the  verdict,  was  willful^  within  the  meaning 
and  intent  of  the  act  of  Congress. 

It  is  true,  that  a  person  who  deliberately  does  an  act 
which  he  knows  to  be  unlawful,  or  wrongful,  is  gene- 
rally held  to  have  done  it  willfully ;  and  the  familiar 
doctrine  that  a  person  is  conclusively  presumed  to 
know  the  law  of  the  country  of  his  domicil  or  tempo- 
rary sojourn,  was  pressed  upon  the  court  for  the  pur- 
pose of  bringing  this  case  within  the  principle  of  the 
cases  in  which  this  doctrine  has  been  applied.  Without 
considering  the  question  whether  the  regulations  pre- 
sented by  the  secretary  of  the  treasury,  under  an  act 
of  Congress,  are  to  be  considered  as  laws,  it  must  be 
observed  that  in  all  cases  of  this  kind  the  intention 
of  the  legislature  is  to  govern ;  and  that  when,  as  in 
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this  case,  the  act  must  be  wiUfvlly  done  to  make  it 
criminal,  it  can  hardly  be  supposed  that  the  legislature 
intended  to  declare  an  act  committed  without  any  ille- 
gal or  improper  motive,  and  under  the  honest  belief 
that  it  was  entirely  right  and  proper,  to  be  a  felony 
punishable,  in  the  discretion  of  the  cdurt,  by  a  large 
pecuniary  fine  and  five  years'  imprisonment.  Indeed, 
under  such  proof  of  the  absence  of  all  criminal  or  im- 
proper intent  or  feeling,  eminent  judges  have  directed 
acquittals  in  cases  where  the  punishment  authorized 
was  much  less  severe. 

In  the  case  of  United  States  v.  Hart,  Pet.  C.  Ct.  390,  Mr. 
Justice  Washington  held  that  a  constable  who  stopped 
and  detained  the  mail-coach,  by  arresting  the  driver 
because  he  was  driving  through  the  streets  of  Philadel- 
phia at  a  speed  which  was  considered  dangerous  to  the 
persons  of  its  citizens,  was  entitled  to  a  verdict  of  not 
guilty  on  an  indictment  founded  upon  a  statute  making 
it  criminal  for  any  person  ^ '  Tcnowingly  and  willfully 
to  obstruct  or  retard  the  progress  of  the  mail ;" — ^the 
judge  holding  that  driving  at  a  dangerous  speed,  upon 
the  streets  of  the  city,  was  a  breach  of  the  peace  and  an 
offense  at  common  law,  and  authorized  an  arrest  of  the 
offender  without  a  warrant; — ^and  that  it  could  not 
therefore  be  said  that  the  act  was  a  willful  stopping  of 
the  mail ; — and  this  decision  was  referred  to  and  ap- 
proved by  Mr.  Attorney-General  Crittenden,  in  an 
opinion  furnished  the  postmaster-general  in  1852. 

I  am  aware  that  the  authority  of  Mr.  Justice  Wash- 
ington's decision  may  be  said  to  have  been  shaken  by 
the  decision  of  Mr.  Chief  Justice  Taney,  in  United 
States  t.  Harvey,  8  Boston  Law  Rep.  Tt.  The  chief 
justice  felt  it  to  be  his  duty  to  follow  a  decision,  made 
in  the  same  district,  by  Judge  Winchester  ;  and 
which  he  supposed  to  be  in  conflict,  to  some  extent, 
with  Mr.  Justice  Washington's  decision ;  and  he 
therefore  decided  that  arresting  and  detaining  the  mail- 
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carrier,  under  civil  process,  and  thereby  obstructing 
and  retarding  the  progress  of  the  mail,  justified  a  con- 
viction of  the  constable  who  made  the  arrest.  This  de- 
cision, and  the  case  of  People  v.  Brooks,  1  Den.  457, 
and  other  analogous  cases,  have  raised  doubts  upon 
the  question  nohwr  under  consideration  ;  but  the  decision 
of  the  chief  justice  was  made  during  the  hurry  of  a  cir- 
cuit, and  it  is  quite  certain  that  the  case  before  Judge 
Winchester  was  clearly  distinguishable  from  those 
before  Mr.  Justice  Washington  and  the  chief  justice, 
for  reasons  which  do  not  appear  to  have  been  considered 
by  the  latter.  In  the  case  before  Judge  Winchester 
the  defendant  was  a  private  individual  who  had  de- 
tained the  mail  by  holding  possession  of  the  horses 
employed  in  its  transportation,  on  the  ground  that  he 
had  a  lien  on  them  for  food  famished  for  them,  while 
engaged  in  that  employment,  prior  to  such  detention  ; 
and  Judge  Winchester  evidently  reached  the  conclu- 
sion that  no  such  lien  existed,  even  against  the  owner 
of  the  horses,  and  that  it  was  entirely  clear  that  no  such 
lien  could  be  enforced  against  the  right  of  the  govern- 
ment to  use  the  horses  in  the  transportation  of  the  mail. 
The  act  of  detention  was  intentional  and  deliberate,  and 
under  such  circumstances  that  the  defendant  was 
bound  to  know  that  it  was  without  legal  right,  and  in 
violation  of  law ;  and,  it  was  therefore  held  to  be  an 
offense  under  the  statute.  In  the  case  before  Judge 
Washington  the  defendant  was  in  the  execution  of 
what  he  believed  to  be  his  duty  as  a  peace-officer ;  and 
in  that  before  the  chief  justice  the  defendant  was  a  con- 
stable, holding  a  civil  process  to  arrest  the  mail-carrier, 
and  he  may  weU  have  supposed  it  to  be  his  duty  to 
execute  the  process  in  his  hands.  If  he  acted  upon  his 
honest  conviction  of  duty,  without  improper  motive  or 
feeling,  I  confess  my  inability  to  assent  to  the  propriety 
of  his  conviction.  In  short,  I  cannot  believe  that  Con- 
gress, when  expressly  requiring  that  the  act  should  be 
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mlffiiZy  intended  to  subject  a  public  officer  to  indict- 
ment and  punishment  for  honestly  endeavoring  to  do 
what  he  reallj  believed  to  be  his  official  duty.  I  cannot 
believe  that  Congress,  when  it  required  the  act  to  be 
wiQfvl^  intended  that  an  honest  mistake  upon  a  ques- 
tion of  law,  in  respect  to  which  the  opinions  of  such 
eminent  judges  as  Mr.  Justice  Washington  and  Judge 
WmcHESTEB  had  been  opposed,  and  which  had  not 
been  settled  by  any  later  decision,  should  be  punished 
as  a  crime. 

This  decision  of  the  chief  justice,  and  others  which 
serve  to  sustain,  to  some  extent,  the  position  of  the 
district-attorney,  were  doubtless  based  upon  the  maxim 
that  "  Ignorance  of  the  law  excuses  no  one,''  and  in 
accordance  with  which  a  party  is  legally  presumed  to 
know  what  the  law  is,  even  when  the  question  depends 
upon  the  intent  and  meaning  of  an  act  of  Congress  of 
which  he  has  never  heard,  and  in  regard  to  which  the 
opinions  of  judges  and  lawyers  are  not  only  in  oppo- 
sition but  almost  equally  divided  ;  and  it  can  hardly  be 
doubted  that  the  term  willfully  is  sometimes,  if  not 
generally,  introduced  into  criminal  and  penal  statutes 
to  prevent  the  gross  injustice  that  might  otherwise  be 
I)erpetrated  in  the  strict  application  of  the  rule  which 
requires  this  legal  presumption  in  opposition  to  the 
real  truth  of  the  case. 

But  there  is  another  view  of  the  case  which  de- 
serves consideration.  The  maxim  '^  Tgnorantia  juris 
rum  excuBoty^  has  its  co-relative  in  the  maxim  '^Ignor- 
ardia  facH  excusat.'^^  Broom  Leg.  Max.  122.  And 
while  ignorance  of  the  law,  which  every  man  is  pre- 
sumed to  know,  does  not  excuse,  ignorance  of  a  ma- 
terial fswt  may  excuse  a  party  from  the  legal  conse- 
quences of  his  acts ;  more  especially  when  such  acts 
are  criminal  only  when  willful.  Thus,  if  a  man,  be- 
lieving a  wonoian  to  be  unmarried  and  free,  marries  her 
when  she  is  in  fact  a  married  woman,  he  will  not  be 
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criminally  responsible.  So,  nnder  the  statute  against 
willfully  obstructing  the  passage  of  the  mail,  the  stop- 
ping of  a  private  carriage  and  horses,  although  such 
carriage  and  horses  might  at  the  time  be  actually  em- 
ployed in  the  transportation  of  the  mail,  would  not  be 
criminal  if  the  fact  of  such  employment  was  unknown 
to  the  party  charged,  and  he  had  no  reason  to  suspect 
the  fact  of  such  employment.  Even  where  an  act  of 
Congress  had  made  it  criminal  to  cut  or  remove  timber 
from  the  lands  of  the  United  States,  without  expressly 
requiring  that  the  act  should  be  willfully,  or  even  know- 
ingly done,  it  would  seem  to  have  been  the  opinion  of 
the  learned  judge  of  the  district  of  Micliigan  that  evi- 
dence showing  mistake,  ignorance  of  the  section  Unes, 
and  a  well  founded  belief  that  the  timber  was  being  re- 
moved from  other  lands  than  those  of  the  United  States, 
would  constitute  a  good  defense.  United  States  v. 
Schuler,  6  McLean^  28,  42.  And  under  an  indictment 
for  knowingly  and  wiUfully  obstructing  or  resisting  an 
officer  in  the  discharge  of  his  duties,  it  is  well  settled 
that  it  must  be  proved  that  the  party  charged  had 
knowledge  or  notice  that  the  party  obstructed  or  re- 
sisted was  an  officer,  and  engaged  in  such  official 
duties.  Whart  Orim.  L.  §§  1289,  1290;  and  see  5 
Mas.  466 ;  Eeed  v,  Davis,  8  Pick.  616. 

As  the  party  who  removed  the  seals  in  this  case 
was  wholly  ignorant  of  their  character  and  purpose,  it 
may  be  doubtful  whether  he  would  have  been  guilty 
of  an  oflTense  under  section  6,  so  often  referred  to,  even 
if  the  word  wiUfvZly  had  not  been  used  as  descriptive 
of  the  criminal  offense ;  and,  upon  the  statute  as  it 
stands,  and  the  whole  case,  I  am  of  the  opinion  that 
neither  the  evidence  nor  the  facts  found  by  the  jury 
would  justify  a  conviction  of  the  person  who  removed 
the  consular  seals,  as  alleged  in  the  information.  To 
convict  a  person  of  wiUfully  removing  official  seals 
under  proof  clearly  showing  the  absence  of  any  will 
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or  intent  to  do  that  or  any  other  unlawful  or  improper 
act,  would  seem  to  be  palpably  unjust.  But  the  ques- 
tion which  has  now  been  discussed  at  great  length  is 
not,  in  strictness,  involved  in  this  case.  The  informa- 
tion does  not  allege  that  the  seals  were  vdUfully  re- 
moved, and  the  verdict  of  the  jury  establishes  the  fact 
that  they  were  removed  in  ignorance  of  their  character 
and  purpose,  and  without  improper  or  illegal  purpose, 
motive,  or  intent. 

Now,  it  is  very  clear,  as  a  question  of  pleading, 
that  the  omission  of  the  allegation  that  the  seals  were 
willfully  removed, — this  being  absolutely  necessary  to 
the  statutory  definition  of  the  oflTense  intended  to  be 
charged, — ^would  be  fittal  in  an  indictment  against  a 
party  charged  with  such  removal,  unless,  indeed,  the 
sense  of  the  word  *^  willfully  "  was  legally  embraced  in 
some  other  word  used  to  characterize  the  act.  This  must 
dispose  of  the  case,  if  the  second  position  of  the  counsel 
for  the  claimants  can  be  maintained.  It  is  true  that,  in  a 
proper  case,  a  court  might  allow  a  defect  of  that  kind 
to  be  remedied  by  an  amendment;  but,  under  the 
proofs  in  this  case,  it  is  clear  no  amendment  of  that 
kind  should  be  allowed.  The  evidence  showed  that 
the  seals  were  removed  by  a  subordinate  employee  of 
the  claimants,  who  had  been  directed  by  the  station 
agent  to  put  upon  the  cars  the  leaden  seal  of  the  sta- 
tion, and  had  him  furnished  with  leaden  blanks  for 
that  purpose ;  that  the  station  seal  had  been  usually 
placed  on  a  peculiar  kind  of  lockj  which  had  been  in 
usd  on  the  cars,  and  on  which  said  leaden  blanks  for 
the  station  seal  were  intended  to  be  used ;  that  when 
this  employee  went  to  the  cars  to  a£&x  the  station  seals, 
he  found  no  locks  upon  the  cars,  and  could  not, 
therefore,  do  as  he  had  been  directed  without  placing 
the  locks  thereon ;  that  he  went  to  the  depository  of 
such  locks,  in  the  station,  and  obtained  the  necessary 
locks,  and  put  the  same  on  the  cars,  and  affixed  the 
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station  seal  thereto  ;  that  he  found  that  in  order  to  put 
said  locks  and  the  station  seals  on  the  cars,  it  was  ne- 
cessary to  remove  the  wires  and  leads  that  he  found 
thereon,  and  that  he  did  so  remove  the  same  for  that 
purpose,  and  after  having  done  so,  reported  the  facts 
to  the  station  agent ;  that  the  station  agent,  understand- 
ing from  this  report  that  consular  seals  had  been  re- 
moved, immediately  went  with  the  person  who  re- 
moved them,  to  the  consul  at  Clifton,  and  reported  the 
facts  and  circumstances  of  such  removal ;  that  the  con- 
sul declined  doing  anything  in  the  matter,  as  his  duties 
were  to  be  discharged  in  Canada,  and  directed  the  sta- 
tion agent  to  report  the  facts  to  the  collector  on  this 
side  ;  that  affidavits  showing  the  mistake,  and  the  &cts 
in  regard  to  the  removal,  were  made  by  the  station 
agent  and  the  employee,  but  that  the  collector  seized 
the  property  and  insisted  upon  the  forfeiture.  Under 
such  proof,  and  the  finding  of  the  jury  in  this  case,  no 
court  should  aUow  an  amendment,  in  order  to  decree 
a  forfeiture  of  the  property  of  parties  entirely  free  from 
all  suspicion  of  blame. 

This  point  upon  the  pleadings  was  not  raised  upon 
the  argument,  and  it  did  not  occur  to  me  afterwards 
xmtil  I  had  nearly  completed  my  examination  of  the 
authority  I  have  referred  to.  Having  performed  the 
labor  of  searching  for  and  examining  the  authorities,  I 
have  thought  it  better  to  express  my  opinion  upon 
both  the  questions  argued,  rather  than  to  dispose  of 
the  question  of  the  construction  and  effect  of  the  first 
sentence  of  section  5  of  the  statute,  upon  the  ground 
that  no  wiUftQ  removal  of  the  seals  is  alleged  in  the 
information.  If  the  question  were  now  evaded,  I 
might  soon  be  called  upon  to  decide  it  upon  an  indict- 
ment. 

The  remaining  question  which  was  argued  by  coun- 
sel is,  in  substance,  whether  the  last  sentence  of  sec* 
tion  6, — ^which  declares  the  forfeiture, — ^is  so  connected 
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with  and  dependent  upon  the  preceding  sentence  that 
a  wilJfvZ  removal  of  the  consular  seals  mnst  be  alleged 
and  proved  to  entitle  the  government  to  a  forfeiture  of 
the  property  in  controversy ;  and  it  need  hardly  be 
said  that  the  question  is  not  free  from  doubt  The  lat- 
ter part  of  the  section  is  closely  connected  with  the 
first  by  its  general  relation  to  the  same  subject  matter, 
and  by  a  copulative  conjunction ;  and  without  such 
connection,  or  some  reference  to  prior  provisions  of  the 
act,  the  last  sentence  of  the  section  would  be  wholly 
inoperative.  And  there  is  certainly  much  reason  for 
saying  that  the  forfeiture  provided  for  is  intended  as  a 
cumulative  penalty  for  the  commission  of  the  act  just 
made  criminal.  The  word  such  in -the  .expression 
'^such  unauthorized  i)erson,"  can  only  refer  to  the 
person  just  referred  to, — ^that  is,  one  who  has  willfvlly 
removed  the  seals  just  described  ;  and  these  indicia^ 
though  not  controlling,  must  strengthen  the  probabil- 
ities that  Congress  did  not  intend  to  declare  that  con- 
sequences so  penal  as  the  forfeiture  of  the  merchandise 
of  an  entire  stranger  to  the  transaction,  and  of  a  carrier 
wholly  innocent  of  blame,  should  be  visited  upon  such 
parties,  because  a  third  person,  equally  innocent  of  im- 
proper or  unlawful  intentions,  had,  by  mistake,  and  in 
ignorance  of  their  character  and  purpose,  removed  the 
seals  of  a  government  agent.  It  may  well  be  that  Con- 
gress intended  that  property  owners  and  carriers 
should  be  resi)onsible  for  the  integrity  and  good  faith 
of  those  to  whom  they  had  entrusted  the  care  of  mer- 
chandise and  properly,  passing  through  the  country 
under  oficial  seals ;  but  it  can  hardly  be  supposed  that 
this  responsibility  was  intended  to  be  extended  to  a 
case  like  the  present 

The  words  "  as  aforesaid,"  near  the  close  of  the  sec- 
tion, may  have  been  intended  to  apply  to  the  first  as 
well    as    to    the    last    portion  of  the  sentence,  and 

if  a  comma  were  inserted  immediately  before  these 
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words,  as  well  as  after  them,  such  wotQd,  I  think,  be 
the  necessary  construction  of  the  sentence.  There  is, 
however,  no  comma  immediately  before  those  words, 
and  though  the  punctuation  of  a  statute,  as  printed, 
affords  no  very  decisive  means  for  determining  its  con- 
struction, yet,  so  far  as  it  affects  the  question,  the 
punctuation  is  undoubtedly  an  indication  that  the 
words  "as  aforesaid"  are  only  intended  to  apply  to 
the  afiixing  and  not  to  the  removing  of  seals. 

But  a  strong  argument  in  feivor  of  giving  these 
words  a  broader  application  may  be  based  upon  the 
fact  that  they  would  seem  to  have  no  effect  unless  they 
can  be  applied  to  the  first  branch  of  the  sentence.  The 
word  such  precedes  the  words  ' '  seals,  or  other  thing 
purporting  to  be  a  seal,"  and  the  word  vyrongfvZly  is 
used  in  respect  to  the  attaching  of  seals,  so  that  there 
would  seem  to  be  no  reason  for  using  the  words  as 
aforesaid  in  regard  to  the  attaching  of  seals,  whilst 
their  use  in  respect  to  the  removal  of  seals  would 
render  it  clear  that  the  forfeiture  for  such  removal  was 
intended  only  when  such  removal  was  willful. 

After  a  carefal  consideration  of  the  language  of  the 
act,  I  am  strongly  inclined  to  the  opinion  that  in  order 
to  produce  a  forfeiture  there  must  be  proof  that  the  con- 
sular seals  were  willfully  removed. 

It  must  be  conceded  that  the  construction  which  I 
have  deemed  it  my  duty  to  give  to  the  statute  on  which 
the  proceedings  in  this  case  have  been  based,  is  not 
free  from  doubt ;  but  if  the  questions  discussed  were 
more  doubtful,  and  even  if  the  judicial  mind  was 
slightly  inclined  to  the  opposite  construction,  rather 
than  to  the  one  now  adopted,  it  is  supposed  that  in  a 
case  like  this,  involving  a  forfeiture,  and  when  no  im- 
proper motive  existed,  the  final  judgment  of  the  court  I 
should  still  be  for  the  claimants.  In  the  case  of  The 
Enterprise,  1  PainCy  34,  Mr.  Justice  Livingston  said : 
"A  court  has  no  option  when  any  considerable  am- 
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biguity  arises  on  a  penal  statute,  but  is  bound  to  decide 
in  &vor  of  the  party  accused ;' '  and  although  this  doc- 
trine ought  not  to  be  acted  upon  except  in  a  case  of  se- 
rious and  considerable  doubt,  it  may  well  be  con- 
sidered as  relieving  a  court  from  all  embarrassment  in 
deciding  a  case  like  the  present. 

The  claimant  must  have  judgment  upon  the  special 
verdict,  but,  as  the  law  of  the  case  was  unsettled  and 
doubtful,  the  usual  certificate  of  probable  cause  will  be 
granted,  notwithstanding  the  fact  that  I  have  a  very 
decided  opinion  that  the  case  is  one  which  should  not 
have  been  prosecuted.  After  the  facts  had  been  made 
known  to  the  collector,  and  the  removal  of  the  seals 
had  been  shovm  by  affidavit  to  have  been  made  by  mis- 
take, the  collector  would  have,  in  my  judgment,  done 
all  that  his  duty  required  if  he  had  directed  the  cars  to 
be  returned  to  the  Canada  portion  of  the  Suspension 
Bridge,  and  procured  the  consul  to  renew  the  seals 
thereon.  And  if  the  consul  had  declined  to  do  so,  I 
think  the  collector  might  then  have  properly  taken 
other  measures  to  secure  the  government  against  in- 
jury by  reason  of  the  mistake  made  by  the  railroad 
employee,  and  even  advised  the  remission  of  the  for- 
feiture, if  any  one  had  claimed  that  a  forfeiture  had 
been  incurred. 


Decree  accordingly. 
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Cfircuit  Oaurty  Nirdh  Circuit ;  District  of  Calif omid^ 

February  T.,  1867. 

Damages. — ^Liability  of  Military  Officers. — Sus- 

PENSIOir  OF  THE  HABEAS  GOBPUS. 

In  actions  for  false  imprisonment  exemplaty  damages  are  only  giyen 
where  it  appears  that  the  wrong  of  which  the  plaintiff  complains  was 
done  with  an  evil  intention,  or  from  a  bad  motiye.  Where  it  appears 
that  the  arrest  of  the  plaintiff  was  made  in  the  course  of  what  the 
defendants  supposed  to  be  their  duty  as  public  officers,  and  without 
malice,  and  from  good  motives,  cmly  compensatory  damages  should 
be  given. 

A  military  officer  who  orders  the  arrest  and  confinement  of  an  indi- 
vidual is  bound  to  see  that  his  subordinates,  to  whom  the  execution 
of  the  order  is  entrusted,  use  no  unnecessary  severity  or  cruelty  in 
carrying  it  into  execution ;  and  he  is  liable  in  damages  for  oppres- 
don  or  undue  harshness  practiced  by  them  through  his  neglect  to 
superintend  the  course  of  his  subordinates. 

Although  mere  words  will  not  justify  an  assault  and  battety  or  a  false 
imprisonment,  yet  in  an  action  for  imprisoning  the  plaintiff  without 
cause,  seditious  language  used  by  him,  of  a  gross  and  violent  char- 
acter, and  which  influenced  the  defendant  to  order  his  arrest,  may 
be  proved  in  mitigation  of  damages. 

Except  in  a  plain  case  of  excess  of  authority,  where  at  first  blush  it  is 
palpable  to  the  commonest  understanding  that  the  order  given  is 
illegal,  a  military  subordinate  should  be  held  excused,  in  law,  for 
acts  done  in  obedience  to  th6  orders  of  his  c<Mnmander. 

This  rule  is  equally  applicable  whether  the  legality  of  the  order  de- 
pends upon  a  question  of  fact  or  upon  a  question  of  law. 

It  is  competent  to  Congress  to  pass  a  law  authori2dng  the  president  to 
suspend  the  privilege  of  th^  writ  of  litibeM  oorput;  and  this  power 
extends  to  enable  them  to  pass  laws  indemnifying  or  protecting  offi- 
cers against  actions  for  arrests  previously  made. 


Ninth  Cikcuit  ;  California.  •  213 

McCaII  «.  McDowea 


But  the  president  has  no  authority  to  suspend  the  writ  of  habeas  wrptti^ 
except  as  authorized  and  directed  by  Congress. 

Trial  by  the  court. 

This  was  an  action  brought  by  John  McOall  against 
Irwin  McDowell  and  Charles  D.  Douglas,  to  recover 
damages  for  the  military  arrest  and  confinement  of  the 
plaintiff.  The  facts  out  of  which  the  controversy  arose 
are  folly  stated  in  the  findings  of  fact  with  wMch  the 
opinion  concludes. 

» 

Deadt,  J. — On  the  trial  of  the  issue  in  this  ac- 
tion, by  the  courts  the  defendants  were  allowed  to  give 
evidence  of  the  circumstances  attending  the  promulga- 
tion of  Order  No.  27  (see  p.  341,  vnfrd)^  and  the  conse- 
quent arrest  and  imprisonment  of  the  plaintiff ;  not  as 
a  justification,  but  in  mitigation  of  damages.  Prom 
the  evidence  the  court  has  found  the  fact  to  be,  that  the 
defendant,  McDowell,  issued  the  order  which  led  to  the 
arrest  and  imprisonment  complained  of,  without  malice 
or  any  intention  to  injure  or  oppress  the  plaintiff,  but 
from  good  motives  and  considerations  involving  the 
pubUc  peace  and  safety  ;  and  also,  that  the  defendant^ 
Douglas,  acted  in  the  premises  without  malice  or  evil 
intention,  but  in  obedience  to  the  order  of  his  superior, 
and  upon  satisfa^ctory  information  that  the  plaintiff's 
conduct  had  brought  him  within  the  purview  of  the 
order.  These  &cts,  although  not  sufficient  to  constitute 
a  legal  justification  of  the  conduct  of  the  defendants, 
are  to  be  considered  in  estimating  the  amount  of  dam- 
ages which  the  plaintiff  is  entitied  to  recover.  The  acts 
complained  of,  being  done  without  the  authority  of 
law,  the  plaintiff,  as  a  matter  of  law,  is  entitied  to  recover 
some  damages  therefor.  But  vindictive  or  exemplary 
damages  are  only  given  where  it  appears  that  the 
wrong  complained  of  was  done  with  an  evil  intention  or 
from  a  bad  motive.    In  the  present  case,  no  such  inten- 
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Hon  or  motive  can  be  attributed  or  imputed  to  either  of 
the  defendants.  It  follows  that  the  plaintiff  is  only 
entitled  to  recover  damages  for  the  necessary  conse- 
quences of  the  act  complained  of— what  the  law  calls 
compensatory  damages. 

Still  what  are  merely  compensatory  damages,  in  a 
case  like  this,  is  difficult  of  determination,  and  is,  after 
all,  a  matter  of  opinion,  not  to  say  conjecture,  rather 
than  direct  proof.  The  only  loss  which  the  plaintiff 
sustained,  that  can  be  at  all  accurately  computed  and 
compensated  in  money,  is  his  loss  of  time  and  expenses. 
What  his  time  was  worth  does  not  directly  appear,  and 
can  only  be  inferred  from  his  occupation  and  position 
in  life.  Allowing  him  for  this,  at  the  rate  of  five  dollars 
jper  day  for  twenty-one  days,  which  includes  the  two 
days  that  he  was  in  the  custody  of  the  civil  authorities, 
would  make  the  sum  of  one  hundred  and  five  dollars, 
which,  added  to  his  expenses  and  counsel  fees,  would 
amount  to  two  hundred  and  fifteen  dollars.  In  estima- 
ting the  damages  of  the  plaintiff,  beyond  this  amount, 
there  is  no  guide  but  the  judgment,  and  the  rule  that 
they  are  to  be  given  as  a  compensation  to  the  plaintiff 
and  not  as  a  punishment  of  the  defendants  or  an  exam- 
ple to  others.  In  estimating  the  damages  of  the  plain- 
tiff beyond  his  expenses  and  loss  of  time,  I  have  been 
materially  influenced  by  the  facets,  that  while  in  the 
custody  of  the  provost  marshal  in  San  Francisco  he 
was  confined  one  night  in  the  common  guard  house  in 
company  with  drunken  soldiers,  and  that  while  he  was 
in  custody  at  Port  Alcatraz  he  was  compelled  to  labor 
in  common  with  military  culprits.  The  treatment  of  the 
plaintiff  in  these  respects,  was,  to  say  the  least,  oppres- 
sive and  uncalled  for.  True,  it  does  not  appear  that 
this  was  done  with  the  knowledge  or  approbation  of 
defendant,  McDowell,  but  so  far  as  appears,  it  would 
seem  that  he  did  not  expect  or  intend  that  ^^  political 
prisoners'*  should  be  required  to  labor  while  at  Fort 
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Alcatraz.  The  plaintiff  was  not  in  the  actual  custody 
of  the  defendant,  McDowell,  but  of  his  subordinates, 
and  his  treatment  in  these  respects  was  the  direct  act 
of  the  latter  and  not  the  former.  Yet,  McDowell,  having 
caused  the  arrest  and  imprisonment,  ought  to  be  held 
resjKJnsible  for  whatever  injuries  and  indignities  the 
plaintiff  suffered  thereby,  in  consequence  of  his  neglect 
or  omission  to  provide  against  the  same.  The  provost 
marshal' s  ofBice  and  Alcatraz  were  within  the  command 
and  xmder  the  authority  of  McDowell,  and  having 
caused  the  imprisonment  of  the  plaintiff,  he  should 
have  taken  some  precaution  to  prevent  his  being  treated 
with  undue  harshness  and  severity  while  in  custody  at 
these  places.  In  Dinsman  v.  Wilkes,  12  JBow.  405, 
which  was  an  action  brought  by  a  marine  against  Com- 
modore Wilkes,  for  illegal  imprisonment  in  a  jail  at 
Honolulu,  the  supreme  court  say,  that  '4t  was  his 
duty,  through  proper  and  trustworthy  officers,  to  in- 
quire into  his  situation  and  treatment  and  to  see  that 
it  was  not  cruel  or  barbarous  in  any  respect."  It  is 
proper  to  add  that  the  court  held  Wilkes  to  something 
more  than  the  ordinary  responsibility  of  a  commanding 
officer  in  that  respect,  because  *'he  had  placed  him  out 
of  the  protection  which  the  ordinary  place  of  confine- 
ment on  shipboard  afforded,  in  a  prison  belonging  to 
and  under  the  control  of  an  uncivilized  people."  So  it 
appears  to  me  in  this  case,  the  plaintiff  being  a  private 
citizen  not  belonging  to  the  military  forces,  nor  under 
condemnation  as  a  criminal,  when  the  defendant)  Mc- 
Dowell, caused  him  to  be  imprisoned  with  military 
culprits  and  persons  subject  to  military  law  and  disci- 
pline, it  was  his  duty  to  provide  that  the  plaintiff 
should  not  be  confounded  with  them  and  treated  like 
them.  And  although,  as  I  have  said,  I  am  satisfied 
that  the  defendant,  McDowell,  neither  expected  or 
intended  that  the  plaintiff  should  be  subject  to  any 
treatment  or  discipline  beyond  what  was  necessary  and 
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proper  to  restrain  him  of  his  liberty  for  the  time  being, 
yet  as  such  treatment  and  discipline  were  among  the 
probable  consequences  of  the  plaintiff's  confinement^ 
when  and  where  it  took  place,  if  not  provided  against 
by  the  department  commander,  I  think  he  must  be 
held  responsible  for  it. 

In  considering  the  question  of  damages,  I  have  also 
taken  into  account  the  conduct  of  the  plaintiff,  which 
directly  provoked  his  arrest.  I  refer  to  the  gross  and 
incendiary  language  uttered  by  him  on  the  public 
highway,  on  April  20  and  29.  Of  course  I  do  not  mean 
to  assert  that  the  utterance  of  these  words  by  the  plain- 
tiff, as  the  law  then  stood  and  stUl  stands,  was  techni- 
cally a  crime.  Such  utterance  did  not  constitute  a 
crime,  and  therefore  was  not  a  legal  cause  of  arrest. 
Yet  in  actions  for  injuries  to  the  person,  the  miscon- 
duct of  the  plaintiff  by  which  such  injury  is  provoked 
is  always  considered  in  mitigation  of  damages.  2 
Qreenl,  Ev.  §  267.  Mere  words  do  not  constitute  an 
assault,  and  therefore  will  not  justify  a  battery,  yet 
when  the  words  are  calculated  to  provoke  and  do  pro- 
voke the  battery,  they  may  be  given  in  evidence  to 
mitigate  the  damages.  If  one  calls  another  a  liar,  this 
does  not  justify  an  assault  by  the  insulted  party  ;  yet 
if  an  assault  follow  in  consequence  of  the  insult,  the 
provocation  must  be  considered  in  estimating  tl^e  dam- 
ages. This  rule,  it  seems  to  me,  may  be  properly 
applied  in  this  case.  If  the  plaintiff  had  uttered  these 
words  in  the  immediate  presence  of  General  McDowell, 
and  the  latter  had  knocked  him  down  on  the  instant^ 
the  law  would  have  allowed  the  provocation  to  be 
shown  in  mitigation  of  the  damages  resulting  from  the 
iUegal  blow.  In  this  case  the  arrest  and  imprisonment 
of  the  plaintiff,  although  without  authority  of  law,  was, 
I  may  say,  procured  and  provoked  by  conduct  on  his 
part  at  once  dangerous  and  disgraceful,  and  weU  calcu- 
lated at  that  moment  of  intense  public  feeling  and 
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anxiety,  to  have  brought  harm  on  himself  and  trouble 
to  the  community.  Talk  and  reason  as  we  will  about 
the  liberty  of  speech,  something  is  due  to  society  from 
every  reasonable  being  who  enjoys  its  protection  and 
privil^es.  At  least,  in  such  an  hour  of  public  sorrow 
and  alarm  as  that  which  followed  the  assassination  of 
the  president  of  the  republic,  during  the  dangers  of  a' 
civil  war,  the  plaintiff,  whatever  his  political  prejudices 
or  opinions,  should  have  bridled  his  tongue  so  far  as 
not  to  exult  at  the  calamity  of  the  nation,  or  mock  at 
its  fear. 

I  do  not  forget  that  on  the  trial  the  learned  counsel 
for  the  plaintiff  questioned  the  fact,  whether  the  plain- 
tiff used  the  language  attributed  to  him  by  the  wit- 
nesses, Purcell  and  Hale.  The  affidavits  of  these 
persons,  upon  which  the  arrest  was  made,  have  been 
read  in  evidence,  and  Hale,  the  witness  to  the  words 
uttered  on  April  20,  comes  upon  the  stand,  in  the  pres- 
ence of  the  plaintiff,  and  testifies  to  the  same  effect  as 
in  his  affidavit.  There  was  nothing  in  the  appearance 
or  manner  of  the  witness  calculated  to  detract  from  his 
credibility.  There  was  no  contradictory  testimony 
upon  the  point,  either  direct  or  circumstantial,  and  the 
court,  sitting  as  a  trier  of  the  fact,  could  not  have  found 
it  otherwise.  But  another  circumstance  makes  it  abso- 
lutely certain  that  the  plaintiff  substantially  uttered  the 
words  imputed  to  him  by  these  witnesses,  as  the  court 
has  found.  On  the  trial,  the  plaintiff  was  in  court,  and 
was  examined  as  a  witness  in  his  own  behalf,  yet  his 
counsel  forbore  to  interrogate  him  upon  this  point. 
The  natural  and  irresistible  inference  from  this  omis- 
sion is,  that  the  plaintiff  was  conscious  of  the  truth  of 
the  charge,  and  was  too  honest  to  deny  it  if  he  had 
been  examined  concerning  it. 

In  a  case  of  so  much  importance  as  this,  and  being 
tried  without  a  jury,  I  have  deemed  it  proper  and  due 
to  myself  to  submit  the  following  suggestions  concern- 
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ing  the  conclusions  of  feet  found,  before  proceeding  to 
consider  the  questions  of  law  arising  thereon. 

This  action  has  been  tried  upon  the  assumption,  that 
.  Douglas  is  equally  liable  with  McDowell,  for  the  arrest 
of  the  plaintiff.  Granting  this,  his  liability  cannot  be 
extended  beyond  the  time  when  he  delivered  him  to  the 
provost  marshal  in  San  Francisco.  The  imprisonment, 
so  far  as  Douglas  is  concerned,  then  terminated.  He 
did  no  further  act  in  the  premises,  and  he  had 
no  authority  over  those  who  did,  nor  is  he  in  any 
sense  responsible  for  what  happened  to  the  plaintiff 
thereafter.  If  the  plaintiff  had  been  killed  by  the  guard 
while  at  Alcatraz,  the  defendant,  Douglas,  could  as 
weU  be  held  liable  for  it,  as  for  the  imprisonment  which 
the  plaintiff  suffered  there.  ^  But  I  am  not  satisfied  that 
Douglas  ought  to  be  held  liable  to  the  plaintiff  at  all. 
He  acted  not  as  a  volunteer,  but  as  a  subordinate  in 
obedience  to  the  order  of  his  superior.  Except  in  a 
plain  case  of  excess  of  authority,  where  at  first  blush  it 
is  apparent  and  palpable  to  the  commonest  under- 
standing that  the  order  is  illegal,  I  cannot  but  think 
that  the  law  should  excuse  the  military  subordinate 
when  acting  in  obedience  to  the  orders  of  his  com- 
mander. Otherwise  he  is  placed  in  the  dangerous 
dilemma  of  being  liable  in  damages  to  third  persons  for 
obedience  to  an  order,  or  to  the  loss  of  his  commission 
and  disgrace  for  disobedience  thereto.^If  Douglas  is 
liable  to  the  plaintiff,  so  is  every  private  soldier  who 
constituted  his  guard  from  Potter  Valley  to  San  Fran- 
cisco, and  even  the  almost  unconscious  sentry  who 
stood  guard  at  the  prison  of  Alcatraz.  Yet  there  was 
no  alternative  for  either  Douglas  or  these  soldiers,  but 
to  do  as  they  did,  or  refuse  obedience  to  their  lawful 
superiors,  in  a  matter  of  which  they  were  incapable  of 
judging  correctly,  at  the  peril  of  disgrace  and  punish- 
ment to  themselves.  C  The  first  duty  of  a  soldier  is  obe- 
dience, and  without  this  there  can  be  neither  discipline 
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nor  efficiency  in  an  army.  If  every  subordinate  officer 
and  soldier  were  at  liberty  to  question  the  legality  of 
the  orders  of  the  commander,  and  obey  them  or  not  as 
they  may  consider  them  valid  or  invalid,  the  camp 
would  be  turned  into  a  debating  school,  where  the  pre- 
cious moment  for  action  would  be  wasted  in  wordy 
conflicts  between  the  advocates  of  conflicting  opinions,  dl 
C  In  Martin  v,  Mott,  12  Wheat.  19,  a  question  arose  as 
to  whether  the  president  had  authority  to  call  out  the 
militia  in  a  particular  exigency.  A  drafted  militia  man 
had  refused  to  be  mustered  into  the  service  of  the  United 
States,  because,  as  he  alleged,  the  president  had  made 
the  order  in  a  case  not  contemplated  by  the  act  of  Con- 
gress under  which  he  professed  to  act.  The  supreme 
court  held,  "  that  the  authority  to  decide  whether  the 
exigency  had  arisen,  belongs  exclusively  to  the  presi- 
dent, and  that  his  decision  is  conclusive  upon  all  other 
persons. '^  The  reasoning  of  the  court  in  support  of 
this  conclusion  is  peculiarly  in  point  upon  this  branch 
of  the  case  at  bar :  Ji 

"  The  power  itself  is  to  be  exercised  upon  sudden 
emergencies,  upon  great  occasions  of  State,  and  under 
circumstances  which  may  be  vital  to  the  existence  of 
the  Union.  A  prompt  and  unhesitating  obedience  to 
orders  is  indispensable  to  a  complete  attainment  of  the 
object.  The  service  is  a  military  service,  and  the  com- 
mand of  a  military  nature ;  and  in  such  cases,  every 
delay,  and  every  obstacle  to  an  efficient  and  immediate 
compliance,  necessarily  tend  to  jeopard  the  public 
interests.  While  subordinate  officers  or  soldiers  are 
pausing  to  consider  whether  they  ought  to  obey,  or  are 
scrupulously  weighing  the  evidence  of  the  facts  upon 
which  the  commander  in  chief  exercises  the  right  to 
demand  their  services,  the  hostile  enterprise  may  be 
accomplished  without  the  means  of  resistance.  If  a 
sui)erior  officer  has  a  right  to  contest  the  orders  of  the 
president  upon  his  own  doubts  as  to  the  exigency  hav- 
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ing  arisen,  it  must  be  equally  the  right  of  every  inferior 
officer  and  soldier ;  and  any  act  done  by  any  person  in 
furtherance  of  such  orders  would  subject  him  to  respon- 
sibility in  a  civil  suit^  in  which  his  defense  must  finally 
rest  upon  his  ability  to  re-establish  the  facts  by  compe- 
tent proofs.  Such  a  course  would  be  subversive  of  all 
discipline,  and  expose  the  best  disposed  officers  to  the 
chances  of  ruinous  litigation.  Besides,  in  many  in- 
stances, the  evidence  upon  which  the  president  might 
decide  that  there  is  imminent  danger  of  invasion,  might 
be  of  a  nature  not  constituting  strict  technical  proof,  or 
the  disclosure  of  the  evidence  might  reveal  important 
secrets  of  State,  which  the  public  interest,  and  even 
safety,  might  imperiously  demand  to  be  kept  in  con- 
cealment." 

The  difference  between  that  case  and  this  is,  that 
there  the  legality  of  the  order  depended  mainly  upon 
a  question  of  fact^  while  here  it  depends  upon  a  ques- 
tion of  law.  But  the  reasoning  of  the  court  is  equally 
applicable  to  both,  for  the  same  disasters  and  disorders 
may  be  expected,  if  subordinates  and  soldiers  are 
allowed  to  disobey  the  orders  of  their  superiors  upon  a 
difference  of  opinion  upon  a  question  of  law.  Again, 
how  often  would  this  difference  of  opinion  be  a  mere 
pretext  to  escape  the  demands  of  duty  t  In  the  war  of 
1812,  the  constitutional  scruples  of  the  militia  men,  as 
to  the  p(Jwer  of  the  president  to  order  them  out  of  the 
United  States,  led  to  their  refusing  to  march  across  the 
Canada  line  to  the  aid  of  the  regulars,  when  the  latter 
were  seriously  engaged  with  the  enemy,  and  thus-  a 
well  planned  enterprise  failed,  with  serious  loss  to  the 
American  forces. 

Nor  is  it  necessary  to  the  ends  of  justice  that  the 
subordinate  or  soldier  should  be  responsible  for  obedi- 
ence to  the  illegal  order  of  a  superior.  In  any  case,  the 
party  injured  can  have  but  one  satisfaction,  and  that 
may  and  should  be  obtained  from  the  really  responsible 
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party — ^the  officer  who  gave  the  illegal  order.  I  am 
aware  that  in  civil  life  the  rule  is  well  settled  other- 
wise,  and  that  a  person  committing  an  illegal  act  can- 
not jnstifj  his  conduct  upon  the  ground  of  a  command 
from  another.  But  the  circumstances  of  the  two  cases 
are  entirely  different.  In  the  latter  case,  the  party 
giving  the  command  and  the  one  obeying  it  are  equal 
in  the  eye  of  the  law.  The  latter  does  not  act  upon 
compulsion.  He  is  a  free  agent,  and  at  liberty  to  exer- 
cise his  judgment  in  the  premises. 

Personal  responsibility  should  be  commensurate 
with  freedom  of  action — ^to  do  or  refrain  from  doing. 
For  acts  done  under  what  is  deemed  compulsion  or 
duress,  the  law  holds  no  one  liable.  In  contemplation 
of  law,  the  wife  is  under  the  power  and  authority  of  the 
husband.  Therefore,  for  even  crimiual  acts,  when 
done  in  the  presence  of  the  latter,  she  is  not  held 
responsible.  The  law  presumes  that  she  acted  under 
coercion  of  her  husband,  and  excuses  her. 

If  the  law  excuses  the  wife  on  the  presumption  of 
coercion,  for  what  reason  should  it  refuse  a  like  protec- 
tion to  the  subordinate  and  soldier  when  acting  in  obe- 
dience to  the  command  of  his  lawful  superior  ?  The 
latter  may  be  said  to  act — ^particularly  in  time  of  war — 
under  actual  coercion.  As  a  matter  of  abstract  law,  it 
may  be  admitted,  that  ultimately  the  law  will  justify  a 
refusal  to  obey  an  illegal  order.  But  this  involves  liti- 
gation and  controversy  alike  injurious  to  the  best  inter- 
ests of  the  inferior,  and  the  efficiency  of  the  public  ser- 
vice. The  certain  vexation  and  annoyance,  together 
with  the  risk  of  professional  disgrace  and  punishment 
which  usually  attend  the  disobedience  of  orders  by  an 
inferior,  may  safely  be  deemed  sufficient  to  constrain 
his  judgment  and  action,  and  to  excuse  him  for  yield- 
ing obedience  to  those  up(Mi  whom  the  law  has  devolved 
both  the  duty  and  responsibility  of  controlling  his  con- 
duct in  the  premises.    True,  cases  can  be  imagined, 
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where  the  order  is  so  palpably  atrocious  as  well  as  ille- 
gal, that  one  must  instinctiyely  feel  that  it  ought  not  to 
be  obeyed,  by  whomever  given.  But  there  is  no  rule 
without  its  exception.  This  one  is  practical  and  just^ 
and  the  possibiUty  of  extreme  cases  ought  not  to  pre- 
vent  its  recognition  and  application  by  the  courts. 

Between  an  order  plainly  legal  and  one  palpably 
otherwise — ^particularly  in  time  of  war — there  is  a  wide 
middle  ground,  where  the  ultimate  legality  and  pro- 
priety of  orders  depends  or  may  depend  upon  circum- 
stances and  conditions  of  which  it  cannot  be  expected 
that  the  inferior  is  informed  or  advised.  In  such  cases, 
justice  to  the  subordinate  demands,  and  the  necessities 
and  eflBiciency  of  the  public  service  require,  that  the 
order  of  the  superior  should  protect  the  inferior ;  leav- 
ing the  responsibility  to  rest  where  it  properly  be- 
longs— ^upon  the  officer  who  gave  the  command. 

The  all  important  question  in  this  case  yet  remains 
to  be  considered. 

The  defendants  maintain  that  the  acts  complained 
of  in  this  action  are  within  the  purview  of  the  act  of 
Congress,  entitled  "An  act  relating  to  AoJ^a*  corpus^ 
and  regulating  judicial  proceedings  in  certain  cases,'* 
approved  March  3,  1863,  and  the  act  supplementary 
thereof,  approved  May  11,  1866,  and  that  these  acts 
furnish  a  complete  defense  to  this  action. 

On  the  other  hand,  it  is  contended  for  the  plaintiff, 
that  the  acts  of  the  defendants  are  not  within  the  pur- 
view of  these  statutes,  and  that  each  of  said  statutes,  in 
so  far  as  they  purport  to  indemnify  officers  and  soldiers 
for  an  arrest  or  imprisoment  made  during  the  suspen- 
sion of  the  Tidbeas  corpus^  by  the  president  in  pur- 
suance thereof,  is  unconstitutional  and  therefore  void. 

A  question  of  greater  importance,  both  to  the  gov- 
ernment and  the  citizen — ^to  the  maintenance  of  the 
authority  of  the  people  on  the  one  hand,  and  the  pres- 
ervation of  individual  liberty  on  the  other,— was  proba- 
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hly  never  submitted  to  the  determination  of  a  court 
Without  farther  apology  or  preface,  and  without  fear, 
favor,  or  affection,  I  proceed  to  examine  and  decide  it 

The  Constitution,  Art.  I.  §  ix.  subd.  2,  declares : 

"The  privilege  of  the  writ  of  Tiabeas  corptcs  shall 
not  be  suspended,  unless  when  in  cases  of  rebellion  or 
invasion  the  public  service  may  require  it"  And  also 
(Art.  L  §  VIII.  subd.  19),  that :  "  The  Congress  shall  have 
power,  ....  to  make  aU  laws  which  shaU  be  neces- 
sary and  proper  for  carrying  into  execution  the  forego- 
ing powers.,  and  aU  other  powers  vested  by  this  Consti- 
tution in  the  government  of  the  United  States,  or  in  any 
department  or  oflScer  thereof." 

By  section  1  of  the  act  of  March  3,  1863,  Congress 
authorized  the  president,  during  the  rebellion,  "to  sus- 
pend the  privilege  of  the  writ  of  hxibeas  corpus  in  any 
case,  throughout  the  United  States  or  any  part  thereof." 
The  constitutionality  of  the  section  must  be  admitted 
without  argument.  The  clause  of  the  constitution  first 
quoted  is  a  recognition  of  this  power  in  Congress,  as 
weU  as  a  limitation  upon  its  exercise,  to  the  occasions, 
"when,"  by  reason  of  the  existence  of  "rebellion  or 
invasion,  the  public  service  may  require  it"  When  the 
occasion  arises — ^a  rebellion  or  invasion — ^whether  '  ^  the 
public  service"  requires  the  suspension  of  the  writ  or 
not,  is  confided  to  the  judgment  of  Congress,  and  their 
action  in  the  premises  is  conclusive  upon  all  courts  and 
persons.  Eayp.  Merryman,  9  Am.  Law  Reg.  527 ;  2  Story 
Const.  §  1342.  In  the  exercise  of  this  power.  Congress 
may  suspend  the  writ  generally,  or  may  limit  the  sus- 
pension to  particular  cases.  They  may  suspend  the 
writ  directly,  or  commit  the  matter,  within  the  properly 
described  limits,  to  the  judgment  of  the  president 

Section  4  of  the  act  of  March  3,  1863,  enacts: 
"  That  any  order  of  the  president,  or  under  his  author- 
ity, made  at  any  time  during  the  existence  of  the  pres- 
ent rebellion,  shall  be  a  defense  in  all  courts  to  any 
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action  or  prosecution,  civil  or  criminal,  pending  or  to 
be  commenced,  for  any  search,  seizure,  arrest,  or  im- 
prisonment^ made,  done,  or  committed,  or  acts  omitted 
to  be  done,  under  and  by  virtue  of  such  order,  or  under 
color  of  any  law  of  Congress ;  and  such  defense  may  be 
made  by  special  plea  or  under  the  general  issue." 

On  September  16,  1863,  the  president,  in  pursuance 
of  the  authority  conferred  upon  him  by  section  1  of  the 
act  of  March  8,  1863,  issued  a  proclamation,  wherein  it 
was  declared  that  *'the  public  safety  does  require  that 
the  privilege  of  the  said  writ"  (of  Jixibeas  corpus)  "  shall 
now  be  suspended  throughout  the  United  States  in  the 
cases  where,  by  the  authority  of  the  president  of  the 
United  States,  military,  naval,  and  civil  officers  of  the 
United  States,  or  any  of  them,  hold  persons  under 
their  command  or  in  their  custody,  either  as  prisoners 
of  war,  spies,  or  aiders  or  abettors  of  the  enemy,  or 
officers,  soldiers,  or  seamen  enrolled  or  drafted  or  mus- 
tered or  enlisted  in  or  belonging  to  the  land  or  naval 
forces  of  the  United  States,  or  as  deserters  therefrom,  or 
otherwise  amenalde  to  military  law  or  the  rules  and 
articles  of  war  or  the  rules  or  regulations  prescribed 
for  the  military  or  naval  services  by  authority  of  the 
president  of  the  United  States,  or  for  resistLng  a  draft, 
or  for  any  other  oflTense  against  the  military  or  naval 
service : 

"Now,  therefore,  I,  Abraham  Lincoln,  President 
of  the  United  States,  do  hereby  proclaim  and  make 
known  to  all  whom  it  may  concern,  that  the  privilege 
of  the  writ  of  liaheas  corpus  is  suspended  throughout 
the  United  States,  in  the  several  cases  h^ore  Tnentioned, 
and  that  this  suspension  will  continue  throughout  the 
duration  of  the  said  rebellion,  or  until  this  proclamation 
shall,  by  a  subsequent  one  to  be  issued  by  the  President 
of  the  United  States,  be  modified  or  revoked.'* 

Section  1  of  the  act  of  May  11,  1866,  enacts :  "  That 
any  search,  seizure,  arrest,  or  imprisonment  made,  or 
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any  acts  done  or  omitted  to  be  done  during  the  said  re- 
bellion, by  any  officer  or  person,  nnder  and  by  virtne 
of  any  order,  written  or  verbal,  general  or  special, 
issued  by  the  president  or  secretary  of  war,  or  by  any 
railitary  officer  of  the  United  States  holding  the  com- 
mand of  the  dei)artment,  district,  or  place  within  which 
such  seizure,  search,  arrest  or  imprisonment  was  made, 
done  or  committed,  or  any  acts  were  so  done,  or  omit- 
ted  to  be  done,  either  by  the  person  or  officer  to  whom 
the  order  was  addressed,  or  for  whom  it  was  intended, 
or  by  any  other  person  aiding  or  assisting  him  therein, 
shall  be  held,  and  are  hereby  declared,  to  come  within 
the  purview  of  the  act  to  which  this  is  amendatory,  and 
within  the  purview  of  the  fourth  .  .  .  section  of  the 
said  act  of  March  3,  1863,  for  aU  the  purposes  of  de- 
fense ....  provided  therein.  But  no  such  order 
shall,  by  force  of  this  act,  or  the  act  to  which  this  is  an 
amendment,  be  a  defense  to  any  suit  or  action  for  any 
act  done  or  omitted  to  be  done  after  the  passage  of  this 
act." 

Admitting  the  constitutional  power  of  Congress  to 
suspend  the  privilege  of  the  writ  of  habeas  corpus^  as 
was  done  by  the  act  of  March  3,  1863,  can  they  in  any 
case  go  further,  and  pass  acts  to  indemnify  or  protect 
persons,  who  without  legal  cause  or  warrant,  have  been 
instrumental  in  imprisoning  others,  during  such  sus- 
pension % 

Before  answering  this  question,  it  is  well  to  consider 
what  is  the  purpose  and  practical  effect  of  suspending 
the  privilege  of  the  writ.  Personal  liberty,  unless  for- 
feited by  due  course  of  law,  is  the  right  of  every  citizen 
of  the  republic.  The  writ  of  habeas  corpus  is  the 
remedy  by  which  a  party  is  enabled  to  obtain  deliver- 
ance from  a  false  imprisonment.  Ordinarily,  every  one 
imprisoned  without  legal  cause  or  warrant  is  entitled  to 
this  remedy — ^this  privilege.    The  power  to  suspend 

this  privilege  includes,  and  is  in  fact  identical,  with  the 
15 
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power  to  take  away  or  withhold  this  remedy  from  the 
individual  daring  the  period  of  snch  suspension.  The 
suspension  of  the  privilege  of  the  writ  and  the  denial 
of  the  remedy  for  fiilse  imprisonment  are  identical  in 
effect,  if  not  in  terms.  It  follows  that  the  power  of  Con- 
gress to  sas})end  the  privilege  of  the  writ  of  habeas  cor- 
pus is  equivalent  to  the  power  to  take  away  from  all 
persons,  during  the  suspension,  the  right  to  the  ordi- 
nary and  only  remedy  for  deliverance  from  false  im- 
prisonment. This  is  the  effect  of  the  suspension.  What 
is  the  purpose  of  it— the  object  to  be  accomplished  by 
it  \  The  occasion  and  necessity  to  which  the  constitu- 
tion limits  the  power  of  suspension  clearly  denote  the 
purpose  and  end  for  which  the  suspension  is  made. 
The  occasion  is  the  existence  of  "rebellion  or  inva- 
sion," and  the  necessity  is  the  fact  that  "  the  public 
service" — safety,  requires  it.  The  public  safety  is  the 
end  to  be  secured  or  obtained  by  the  suspension.  The 
danger  to  the  public  safety  arises  from  the  * '  rebellion 
or  invasion ; "  and  the  writ  is  suspended  to  enable  the 
executive  to  prevent  harm  to  the  republic  from  those 
who  are  or  may  be  suspected  of  assisting  the  cause  of 
the  "rebellion  or  invasion."  The  suspension  enables 
the  executive,  without  interference  from  the  courts  or 
the  law,  to  arrest  and  imprison  persons  against  whom 
no  legal  crime  can  be  proved,  but  who  may,  neverthe- 
less, be  effectively  engaged  in  forming  the  rebellion  or 
inviting  the  invasion,  to  the  imminent  danger  of  the 
public  safety. 

Plainly  expressed,  the  suspension  of  the  privilege  of 
the  writ  is  an  express  permission  and  direction  from 
Congress  to  the  executive,  to  arrest  and  imprison  all 
persons  for  the  time  being,  whom  he  has  reason  to  be- 
lieve or  suspect  of  intention  or  conduct,  in  relation  to 
the  rebellion  or  invasion,  which  is  or  may  be  dangerous 
to  the  common  weal. 

That  at  the  time  of  the  formation  and  adoption  of 
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the  constitution,  such  was  the  understanding,  as  to  the 
purpose  and  practical  eflFect  of  suspending  the  privilege 
of  the  writ,  is  apparent  from  the  elementary  common 
law  treatises  of  the  time.  Blackstone,  in  his  ComTnen- 
farieSy  b.  3,  p.  136,  says :  "Of  great  importance  to  the 
public  is  this  personal  liberty ;  for  if  once  it  were  left  in 
the  power  of  any,  the  highest  magistrate,  to  imprison 
arbitrarily  whoever  he  or  his  officers  thought  proper  (as 
in  France  it  is  daily  practiced  by  the  crown),  there 
would  soon  be  an  end  of  aU  other  rights  and  immuni- 
ties. Some  have  thought  that  unjust  attacks,  even 
upon  life  or  property,  at  the  arbitrary  will  of  the  magis- 
trate, are  less  dangerous  to  the  commonwealth  than 
such  as  are  made  upon  the  personal  liberty  of  the  sub- 
ject To  bereave  a  man  of  life,  or  by  violence  to  con- 
fiscate his  estate,  without  accusation  or  trial,  would  be 
so  gross  and  notorious  an  act  of  despotism,  as  must  at 
once  convey  the  alarm  of  tyranny  throughout  the  whole 
kingdom ;  but  confinement  of  the  person,  by  secretly 
hurrying  him  to  jail,  where  his  sufferings  are  unknown 
or  forgotten,  is  a  less  public,  a  less  striking,  and  there- 
fore a  more  dangerous  engine  of  arbitrary  government. 
And  yet  sometimes^  when  the  State  is  in  great  danger ^ 
even  this  may  he  a  necessary  measure.  But  the  hap- 
piness of  our  constitution,  is  that  it  is  not  left  to  the 
executive  power  to  determine  when  the  danger  of  the 
State  is  so  great  as  to  render  this  measure  expedient ; 
for  it  is  the  parliament  only^  or  legislative  power  ^  thoiy 
whenever  it  sees  proper ^  can  authorize  the  crown  hy 
suspending  the  habeas  corpus  act  for  a  short  and  lim- 
ited term^  to  imprison  suspected  persons  without  giving 
any  reason  for  so  doing ^  as  the  Senate  of  Rome  was 
wont  to  have  recourse  to  a  dictator,  a  magistrate  of  ab- 
solute authority,  when  they  judged  the  republic  in  any 
imminent  danger.  ...  In  like  manner,  this  experi- 
ment ought  only  to  to  be  tried  in  cases  of  extreme  emer- 
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genoj ;  and  in  these  the  naiion  parts  with  its  liberty 
for  a  tohile^  in  order  to  preserve  it/oreoer.^^ 

It  is  evident,  from  the  language  of  this  passage,  that 
the  commentator  was  not  disposed  to  undervalue  the 
importance  of  personal  liberty,  nor  to  overstate  the 
purpose  and  practical  effect  of  the  suspension  of  the 
habeas  corpus  act. 

At  the  era  of  the  constitution,  this  was  the  acknow- 
ledged doctrine  of  the  common  law  concerning  personal 
liberty  and  the  suspension  of  the  privilege  of  the  writ, 
whei'eby  that  liberty  was  left  at  the  discretion  of  the 
government  for  the  time  being.  The  provision  in  our 
constitution  was  adopted  with  that  understanding  of  its 
effect.  It  in  no  wise  changed  the  common  law  as  laid 
down  by  Blackstone,  except  that,  instead  of  leaving 
Congress  at  liberty  to  suspend  the  privilege  "  whenever 
it  sees  proper,"  it  limited  and  confined  the  exercise  of 
such  power  to  times  of  *' rebellion  and  invasion." 

This  is  also  evident,  from  the  nature  of  things.  K 
the  suspension  of  the  privilege  of  the  writ  is  not  in- 
tended to  authorize  and  permit  arrests  without  the 
ordinary  legal  cause  or  warrant,  for  what  is  it  intend- 
ed ?  The  very  limitation  in  the  constitution  upon  the 
power  of  suspension  is  strong  evidence  that  it  was  not 
understood  to  be  a  mere  form,  but  something  of  serious 
import  and  effect.  An  arrest  upon  a  warrant  describing 
an  offense  defined  by  law,  can  be  made  and  maintained, 
with  the  privilege  of  the  vmt  in  force.  Unless  the  sus- 
pension changes  the  law,  so  to  speak,  for  the  time 
being,  in  regard  to  arrests  and  imprisonments,  I  am  at 
a  loss  to  conceive  how  the  republic  can  be  thereby  pre- 
served from  imminent  danger,  or  the  public  safety  con- 
served. The  powers  granted  to  Congress  must  be 
construed  and  applied  with  reference  to  the  purposes 
for  which  the  constitution  was  made.  It  is  not  a  mere 
abstraction  to  sharpen  men' s  wits  upon,  but  a  practical 
scheme  of  a  government,  having  all  necessary  power  to 
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maintain  its  existence  and  authority  during  peace  and 
war,  rebellion  or  invasion.  As  was  well  said  Jong  ago, 
"The  instrument  was  not  intended  asatheafs  for  the 
logician  to  exercise  his  ingenuity  on.  It  ought  to  be 
construed  with  plain  good  sense.  The  uniform  sense 
of  Congress  and  the  country  furnishes  better  evidence 
of  the  true  interpretation  of  the  constitution  than  the 
most  refined  and  subtle  arguments." 

The  purpose  ,of  the  express  power  to  suspend  the 
privilege  of  the  writ  of  Aabeas  corpus — ^the  object  to  be 
obtained  being  to  authorize,  for  the  time  being,  the  im- 
prisonment of  persons  "  without  giving  any  reason  for 
so  doiQg,"  and  without  legal  cause  or  warrant,  as  a 
means  of  preserving  the  republic  from  imminent  dan- 
ger, it  follows  as  a  necessary  consequence,  that,  under 
the  clause  giving  power  "to  make  all  laws  which  shaU 
be  necessary  and  proper  for  carrying  into  execution" 
the  power  of  suspension,  Congress  may  pass  any  law 
necessary  and  proper  to  secure  or  obtain  this  end, 
unless  expressly  prohibited  therefrom  by  the  constitu- 
tion itself. 

Without  further  legislation  than  the  suspension  of 
the  privilege  of  the  writ,  every  person  imprisoned  with- 
out legal  cause  or  warrant,  might  maintain  an  action 
for  damages  therefor.  To  enable  the  power  of  suspen- 
sion to  be  executed — ^the  purpose  of  it  to  be  accom- 
plished— ^it  becomes  necessary  to  provide  in  some  way 
for  the  protection  of  the  oflS.cers  and  persons  required  to 
make  arrests  and  imprisonments.  To  accomplish  this, 
Congress  has  passed  the  indemnity  clauses  in  the  acts 
of  March  3,  1863,  and  May  11,  1866,  being  section  4  of 
the  one  act  and  section  1  of  the  other.  Were  these  pro- 
visions in  these  acts  necessary  and  proper  means  to 
secure  the  end  in  question?  Let  the  supreme  court 
answer  the  question.  In  McCullough  v.  State  of  Mary- 
Jand,  Chief  Justice  Marshall  says:  ^'The  subject  is 
the  execution  of  those  great  powers  on  which  the  wel- 
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fare  of  a  nation  essentially  depends.  It  must  have  been 
the  intention  of  those  who  gave  these  powers,  to  insure, 
as  far  as  human  prudence  could  insure,  their  beneficial 
execution.  This  could  not  be  done  hj  confiding  the 
cTioice  of  means  to  such  narrow  limits  as  not  to  leave 
it  in  the  power  of  Congress  to  adopt  any  which  might 
he  appropriate^  and  which  were  conducive  to  the  end. 
This  provision  is  made  in  a  constitution  intended  to 
endure  for  ages  to  come,  and  consequently  to  be 
adapted  to  the  various  crises  of  human  affairs.  To 
have  prescribed  the  means  by  which  government 
should,  in  all  future  time,  execute  its  powers,  would 
have  been  to  change  entirely  the  character  of  the  instru- 
ment, and  give  it  the  properties  of  a  legal  code.  It 
would  have  been  an  unwise  attempt  to  provide,  by  im 
mutable  rules,  for  exigencies  which,  if  foreseen  at  all, 
must  have  been  seen  dimly,  and  which  can  best  be  pro- 
vided for  as  they  occur.  To  have  declared  that  the 
best  means  shall  not  be  used,  but  those  alone  without 
which  the  power  given  would  be  nugatory,  would  have 
been  to  deprive  the  legislature  of  the  capacity  to  avail 
itself  of  experience,  to  exercise  its  reason,  and  to  accom- 
modate its  legislation  to  circumstances."  4  Wheat  415. 
And  again : 

*'We  admit,  as  all  must  admit,  that  the  powers 
of  the  government  are  limited,  and  that  its  limits  are 
not  to  be  transcended.  But  we  think  the  sound  con- 
struction of  the  constitution  must  allow  to  the  national 
legislature  that  discretion^  with  respect  to  the  means 
hy  which  the  powers  it  confers  are  to  he  carried  into 
execution^  which  will  enable  that  body  to  perform  the 
high  duties  assigned  to  it,  in  the  manner  most  benefi- 
cial to  the  people.  Let  the  end  he  legitimate^  let  it  he 
within  the  scope  of  the  constitution^  and  all  means 
which  are  appropriate^  which  are  plainly  adapted  to 
that  end^  which  are  not  prohibited^  hut  consist  with  the 
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letter  and  spirit  of  the  constUutiony  are  constitu- 
tionaV    Id.  421. 

It  is  not  necessary  to  repeat  what  has  been  said  to 
show  the  legitimacy  of  the  end  proposed  by  Congress  in 
this  legislation.  Waiving  the  question  of  the  propriety 
of  the  means  for  the  moment,  if  this  end  is  not  legiti- 
mate, then  the  clause  in  the  constitution  authorizing 
the  suspension  of  the  privilege  of  the  writ  is  merely 
nugatory,  and  the  power  might  as  well  have  been  abso- 
lutely denied. 

As  has  been  shown,  the  power  to  suspend  the  habeas 
corpus^  in  the  cases  specified,  being  practically  the 
power  to  authorize  and  provide  for  the  imprisonment 
of  persons  for  the  time  being  without  legal  cause  or 
warrant,  and  '  *  without  giving  any  reason  for  so  doing, ' ' 
it  must  follow,  that  to  secure  this  end.  Congress  must 
have  power  to  protect  or  indemnify  the  officers  and  per- 
sons whom,  mediately  or  immediately,  it  thus  requires 
to  do  any  act  concerning  such  imprisonments. 

The  argument  for  the  plaintiff  may  be  briefly  stated 
thus :  * '  The  suspension  of  the  writ  *  creates  a  despot- 
ism,' and  therefore  the  end  is  not  legitimate."  Let  it 
be  admitted,  for  the  purposes  of  argument,  that  the 
susi)ension  does  "create  a  despotism."  What  then? 
Does  the  conclusion  foUow  %  By  no  means  ;  because, 
as  we  have  seen,  the  constitution  expressly  authorizes 
the  suspension,  and  history  teaches,  and  so  the  fathers 
understood  it,  that  such  suspension  was  allowed,  so  as 
to  authorize  and  permit  imprisonments  without  the  or- 
dinary cause  or  process,  for  the  safety  of  the  republic. 

Such  an  argument  might  have  been  proper  as 
against  the  adoption  of  the  constitution  by  the  people, 
but  in  a  court  which  must  recognize  that  instrument — 
the  suspending  clause  inclusive — ^as  the  supreme  law 
of  the  land,  it  becomes  a  mere  waste  of  opprobrious 
epithets. 

Nor  does  this  power  as  now  construed  merit  such 
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epithets.  A  despotism  in  any  sense  or  form  always 
implies  the  idea  of  irresponsible  as  well  as  unlimited 
power.  The  people  of  the  United  States  made  ths  con- 
stitution for  themselves,  and  can  change  it  when  they 
will,  to  suit  their  altered  condition  or  change  of  opin- 
ions. While  yielding  obedience  to  their  government, 
exercising  the  powers  conferred  by  that  instrument, 
whether  ordinary  or  extraordinary,  they  cannot  be  said 
to  be  living  under  a  despotism.  When  their  represent- 
atives in  Congress  assembled,  suspended  the  privilege 
of  the  writ  of  Tiabeas  corpus  for  the  public  safety,  they 
only  exercised  a  delegated  power,  for  the  proper  use 
of  which  they  are  responsible  to  their  constituents  at 
short  intervals.  To  call  such  a  state  of  things  a  despot- 
ism is  an  abuse  of  language  and  a  confusion  of  ideas. 
At  most,  it  is  but  a  voluntary  and  temporary  surrender 
hy  the  people  of  the  ordinary  safeguards  of  personal 
liberty  in  an  "extreme  emergency,"  whereby,  as 
Blackstone  says,  "the  nation  parts  with  its  liberty 
for  a  while,  in  order  to  preserve  itforeoerJ*^ 

As  a  means  to  secure  the  purpose  and  practical  end 
of  suspending  the  privilege  of  this  writ,  does  the  consti- 
tution anywhere  prohibit  Congress  from  passing  the 
laws  in  question  %  He  who  asserts  that  it  does,  must 
show  it.  I  have  been  unable  to  find  such  a  provision, 
and  the  counsel  for  the  plaintiff,  notwithstanding  his 
learning  and  zeal,  has  failed  to  point  it  out. 

It  is  not  enough  to  show  that  the  constitution  pro- 
hibits unreasonable  searches  and  seizures,  and  the 
issuing  of  warrants  without  probable  cause,  supported 
by  oath  or  aiSrmation.  These  provisions  of  the  consti- 
tution are  qualified  by  the  express  power  to  suspend 
the  privilege  of  the  writ.  The  former  furnish  the  gene- 
ral rule,  while  the  latter  takes  effect  in  the  excepted 
case  of  public  danger  in  time  of  rebellion  or  invasion. 

But  these  indemnity  laws  do  not  conflict  with  the 
constitution  in  any  of  these  provisions.    They  do  uot 
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authorize  any  imprisonment  with  or  without  cause,  but 
are  enacted  to  protect  an  oflScer  or  person  from  an 
action  for  damages,  on  account  of  acts  done  in  the  de- 
fense of  the  public  safety  during  the  suspension  of  the 
writ,  for  imprisonments  already  made  in  pursuance  of 
a  law  authorized  by  the  constitution. 

It  is  admitted  that  the  legislature  of  a  State,  by  vir-' 
tue  of  its  general  legislative  power,  unless  specially 
prohibited  therefix>m,  could  pass  laws  barring  ijie  right 
of  any  of  its  citizens  to  maintain  an  action  for  an  alleged 
assault  and  battery  or  &lse  imprisonment.  In  the  choice 
of  means  to  carry  out  an  express  power,  as  the  suspen- 
sion of  the  writ,  Congress  may  also  exercise  its  discre- 
tion, and  adopt  any  measure  not  specially  prohibited 
by  the  constitution.  These  means  are  necessarily 
the  passage  of  laws,  and  one  of  the  most  appropriate 
for  the  ]jurpose  is  to  provide  that  the  officer  shall  not 
be  liable  to  an  action.  Another,  and  probably  the  only 
other,  is  to  prgvide  by  law  for  the  payment  out  of  the 
public  treasury  of  all  judgments  that  may  be  recovered 
against  officers  by  reason  of  any  act  done  by  them 
pending  the  suspension  of  the  writj  and  in  pursuance 
of  the  law  authorizing  or  providing  for  such  suspen- 
sion. But  Congress  may  adopt  either  of  these  means, 
as  they  may  deem  best.  The  constitution  commits  the 
choice  of  means  to  them,  and  their  decision  in  that 
respect  is  conclusive.  In  England,  as  I  am  advised,  it 
has  always  been  the  practice  to  pass  indemnifying  acts 
to  protect  the  executive  officers  from  actions  for  dam- 
ages, on  occasion  of  suspending  the  haAeas  corpus  act. 
1  Wend.  BldcJc.  137,  n. 

But  I  am  inclined  to  put  the  decision  of  this  ques- 
tion upon  higher  and  simpler  grounds.  It  appears  to 
me  that  these  acts  of  Congress  are  merely  declaratory 
of  the  law,  as  it  resulted  from  the  passage  of  the  act 
suspending  the  privilege  of  the  writ,  and  therefore 
necessarily  constitutional.    The  suspension  being  the 
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virtual  authorization  of  arrest  without  the  ordinary 
legal  cause  or  warrant,  it  follows  that  such  arrests, 
pending  the  suspension,  and  when  made  in  obedience 
to  the  order  or  authority  of  the  oflSicer  to  whom  that 
power  is  committed,  are  practically  legal.  They  are 
made  in  pursuance  of  law — ^the  law  suspending  the 
privilege  of  the  writ.  The  municipal  law  declares  in 
advance  that  homicide  is  justifiable  when  committed 
by  an  officer  in  obedience  to  the  judgment  of  a  compe- 
tent court.  In  the  absence  of  such  a  statute  provision, 
what  court  would  hold  that  such  a  homicide  was  illegal 
and  criminal  i  It  seems  to  result  from  the  nature  of 
things,  that  what  the  law  commands  or  permits,  so  far 
as  the  law  is  concerned,  is  legal  and  justifiable. 

It  only  remains  to  determine  whether  the  defendants 
are  within  the  provision  of  the  indemnifying  acts.  If 
they  are,  judgment  must  be  given  in  bar  of  the  action, 
and  if  not  it  must  go  against  them  for  the  damages 
found. 

Section  4  of  the  act  of  March  3, 1863,  makes  any 
order  or  aidhority  of  the  president^  made  at  any  time 
during  the  existence  of  the  present  rebellion,  a  defense 
to  any  action  for  arrest  and  imprisonment,  made  under 
and  by  mrtue  of  sucJt  order. 

In  the  case  at  bar,  no  authority  or  order  of  the  pres- 
ident is  shown  for  the  imprisonment  of  the  plaintiff.  It 
is  the  order  or  authority  of  the  president  which  the  act 
makes  a  defense  to  the  action.  Such  order  or  authority 
cannot  be  presumed,  but  must  be  proved. 

Counsel  for  the  defendants  seek  to  invoke  the  proc- 
lamatign  of  September  24, 1862,  in  aid  of  the  defendants 
in  this  respect.  It  may  be  admitted  generally  that  a 
proclamation  by  the  president  is  an  order  or  authority 
to  all  whom  it  may  concern  or  to  whom  it  may  be 
addressed.  Is  this  proclamation  within  the  act  of 
March  3,  1863  \ 

The  act  declares  that  "any  order  of  the  president 


•     • 
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.  made  at  any  time  during  the  existence  of  the 
present  rebellion^  shall  be  a  defense,  etc."  I>oes  this 
include  orders  made  during  the  existence  of  the  rebel- 
lion— ^as  the  proclamation  of  September  24,  1862 — ^bnt 
prior  to  the  date  of  the  enactment }  It  must  be  admit- 
ted that  the  language  of  the  statute,  taken  literally,  is 
broad  enough  for  that  purpose.  But  I  do  not  think  it 
was  so  intended  or  should  be  so  construed,  and  for  this 
reason :  Congress  was  by  that  act  first  authorizing  the 
suspension  of  the  privilege  of  the  writ  of  habeas  corpus. 
It  was  only  as  an  appropriate  means  to  this  end  that 
Congress  could  have  made  such  orders  a  defense  to 
an  action  for  imprisonment.  Where  an  act  of  Congress 
is  equally  susceptible  of  two  constructions,  the  court  is 
bound  to  adopt  that  one  which  will  make  the  act  har- 
monize witii  the  constitution. 

But,  if  I  am  mistaken  in  this,  there  is  another  answer 
to  the  proposition  that  the  proclamation  is  a  defense  to 
the  action.  That  proclamation  professes  to  suspend 
the  writ  of  habeas  corpus  and  to  declare  martial  law. 
The  expression  martial  lano  may  be  passed  over  as 
merely  cumulative.  It  means  nothing  but  the  absence 
of  law.  But  the  president  of  the  United  States  has  no 
authority  to  suspend  the  privilege  of  the  writ,  except  as 
authorized  and  directed  by  Congress,  and  at  the  date 
of  this  proclamation  no  such  authority  existed.  I  do 
not  propose  to  argue  the  question.  There  are  some 
things  too  plain  for  argument,  and  one  of  these  is,  that 
by  the  constitution  of  the  United  States  the  president 
has  not  the  power  to  suspend  the  privilege  of  the  writ, 
and  that  Congress  has.  The  power  of  the  president  is 
executive  power — a  power  to  execute  the  laws,  but  not 
to  susx)end  them.  The  latter  is  a  legislative  function, 
and  so  flEtr  as  it  exists,  belongs  naturally  and  by  force 
of  the  constitution  exclusively  to  Congress.  See  opin- 
ion of  Chief  Justice  Taney,  in  JBJxp.  Merryman,  and 
authorities  there  cited ;  9  Am.  Law  Reg.  624. 
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Whatever  may  have  been  the  public  necessities  and 
motives  which  led  the  president  to  issue  tins  proclama- 
tion— and  I  neither  question  nor  impugn  them — I  can- 
not hold  that  it  constitutes  a  defense  to  this  action, 
because  judicially  I  know  that  it  was  unauthorized  and 
void. 

Except  as  a  means  to  secure  the  end  and  purpose 
of  suspending  the  writ,  Congress  itself  could  not  have 
authorized  the  president  to  make  this  proclamation, 
nor  do  I  think  they  could  afterwards  sanction  it,  so  as 
to  make  it  operate  as  a  defense  in  a  private  action  for  an 
imprisonment  |pade  under  it. 

What  is  now  said  applies  only  to  this  action  or  sim- 
ilar ouQS.  The  proclamation  of  September  24,  1862, 
embraces  many  subjects  and  classes  of  persons.  As  to 
some  of  them  or  many  of  them,  the  president  may  have 
been  authorized  as  commander-in-chief  of  the  army  and 
navy,  to  make  the  orders  and  directions  therein.  It 
declared  that  aU  rebels  and  insurgents,  their  aiders  and 
abettors  within  the  United  States,  and  all  persons  dis- 
couraging volunteer  enlistments,  resisting  militia  drafte, 
or  guilty  of  any  disloyal  practice,  aflfording  aid  and  com- 
fort to  rebels  against  the  authority  of  the  United  States, 
shall  be  "  subject  to  martial  law  and  liable  to  trial  and 
punishment  by  courts  martial  or  military  commissions." 
*'  The  writ  of  habeas  corpus  is  suspended  in  respect  to 
aU  persons  arrested,  or  who  are  now,  or  hereafter  during 
the  rebellion  shall  be  imprisoned  in  any  fort,  camp, 
arsenal,  military  prison,  or  other  place  of  confinement 
by  any  military  authority  or  by  the  sentence  of  any 
court  martial  or  military  commission.'' 

But  if  it  were  admitted  that  this  proclamation  was 
authorized  by  law,  and  that  it  contained  sufficient  mat- 
ter to  justify  the  defendant  McDowell  in  causing  the 
arrest  of  the  plaintiff  as  he  did,  stiU  I  do  not  think  it 
would  be  a  defense  to  this  action,  because  long  before 
this  arrest,  it  was  superseded  and  practically  revoked 
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by  the  proclamation  of  September  15, 1863— the  one  au- 
thorized by  the  act  of  March  3,  1863. 

The  latter  carefoUy  defines  the  class  of  persons  in 
relation  to  which  the  privilege  of  the  writ  was  thereby 
suspended,  and  who  might  therefore  be  arrested  and 
imprisoned  without  legal  warrant  or  cause.  In  the 
absence  of  particular  proof  the  only  general  order  that 
the  court  can  take  judicial  notice  of  is  the  proclamation 
of  September  15,  1863.  In  this  I  do  not  find  any  order 
directing  the  arrest  of  the  plaintiff,  or  that  would  justify 
his  arrest.  It  is  true  that  the  proclamation  supends  the 
writ  as  to  "aiders  and  abettors  of  the  enemy."  And  it 
is  apparent  that  this  language  was  intended  to  apply  to 
and  include  a  class  of  persons  whose  conduct  feU  short 
of  that  "aid  and  conibrt"  to  the  enemy,  which  the 
constitution  declares  to  be  treason,  and  which  is  legally 
punishable  as  such. 

It  is  this  class  of  persons  that  the  suspension  of  the 
writ  is  intended  to  bring  within  the  power  of  arbitrary 
arrest  for  the  time  being — ^persons  who  may  be  reason- 
ably suspected  of  complicity  with  the  rebellion  or  inva- 
sion, or  who  may  be  known  to  give  it  that  moral  aid 
and  support  which  is  often  more  effectual  than  a  soldier 
in  arms,  particularly  in  a  country  governed  by  public 
opinion.  But  while  the  proclamation  suspends  the 
privilege  of  the  writ  as  to  such  "aiders  and  abettors" 
as  a  class,  does  it  authorize  or  order  any  officer,  military 
or  civil,  to  arrest  and  imprison  any  particular  person 
whom  he  may  believe  to  be  such  an  "  aider  or  abettor," 
without  the  special  and  farther  order  or  authority  of 
the  president  for  so  doing  ?    I  think  not. 

The  language  of  the  proclamation  is,  that,  "  in  the 
judgment  of  the  president,  the  public  safety  does 
require  that  the  privilege  of  the  said  writ  shaU  be  sus- 
pended throughout  the  United  States  in  the  cases  where 
bj/  the  authority  of  the  president  of  the  United  States, 
military,  naval,  and  civil  officers  of  the  United  States,  or 


238  NiKTH  CiBCurr  ;  Califobnia. 

McCall  V,  McDowell. 

any  of  them,  hold  persons  tinder  their  command  or  in 
their  custody,  either  as  prisoners  of  war,  spies,  or  aiders 
or  abettors  of  the  enemy,  etc."  This  proclama- 
tion is  in  the  nature  of  a  law — ^it  has  the  force  of  a 
law — ^and  by  it  an  important  provision  of  the  constitu- 
tion is  suspended.  It  should  then  be  construed  and 
treated  as  a  law — a  rule  of  action.  It  prescribes  the 
limits  within  which  the  writ  shall  be  suspended.  As 
to  any  of  the  persons  included  within  these  limits,  when 
in  the  custody  of  an  officer  of  the  United  States,  by  the 
authority  of  the  presiderUy  the  privilege  of  the  writ  is 
taken  away.  But  I  do  not  see  how  a  person  can  be  said 
to  be  in  the  custody  of  an  officer  by  authority  of  the 
president,  unless  the  latter  has  directed  or  ordered  the 
officer  to  take  him  into  custody  or  to  keep  him  in  cus- 
tody after  having  been  arrested  in  any  way.  I  admit 
that  there  is  some  room  for  argument  upon  the  language 
of  the  proclamation,  as  to  whether  the  instrument  itself 
is  to  be  construed  as  a  general  order  to  every  officer  of 
the  United  States,  military,  naval,  and  civil,  high  or 
low,  great  or  small,  to  an-est  and  imprison  whomsoever 
they  may  believe  to  be  "aiders  and  abettors  of  the 
enemy,"  or  merely  a  declaration  in  advance,  that  when- 
ever such  a  person  is  arrested  or  kept  in  custody  by 
such  officer,  upon  the  order  of  the  president — ^not  the 
order  of  the  subordinate — ^that  as  to  him  the  privilege 
of  the  writ  is  suspended.  But  I  think  the  latter  con- 
struction altogether  the  most  reasonable,  and  in  accord- 
ance with  the  general  spirit  and  purpose  of  the  instru- 
ment. So  upon  general  considerations  outside  of  the 
language  of  the  proclamation,  there  are  many  cogent 
reasons  why  it  should  be  thus  construed  and  applied. 
The  power  of  arbitrary  arrest  and  imprisonment,  though 
sometimes  absolutely  necessary  to  the  public  safety,  is 
a  dangerous  and  delicate  one.  In  the  hands  of  im- 
proper persons  it  would  be  liable  to  great  abuse.  K 
every  officer  in  the  United  States,  during  the  suspen- 
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sion  of  fhe  Jiabeas  corpuSj  is  authorized  to  arrest  and 
imprison  whom  he  will,  as  *'  aiders  and  abettors  of  the 
enemy,"  without  farther  orders  from  the  president,  or 
those  to  whom  he  has  specially  committed  such  author- 
ity, the  state  of  things  that  would  follow  can  be  better 
imagined  than  expressed. 

It  only  remains  to  consider  what  is  the  eflTect  of  sec- 
tion 1  of  the  act  of  May  11,  1866.  That  act,  as  we  have 
seen,  makes  the  order  of  "the  president  or  secretary 
of  war,"  or  of  "any  military  officer  of  the  United 
States  holding  the  command  of  the  department,  dis- 
trict, or  place  within  which"  an  " arrest  or  imprison- 
ment was  made,"  a  defense  to  the  action. 

Under  this  section  there  can  be  no  doubt  but  that 
the  order  of  General  McDowell  to  Captain  Douglas 
protects  the  latter  for  acting  in  obedience  to  it,  and  is  a 
complete  defense  to  the  action,  so  £a;r  as  he  is  con- 
cerned. 

At  the  same  time  it  is  equally  apparent  that  it  does 
not  famish  a  defense  for  General  McDowell.  He  is 
not  shown  to  have  acted  upon  the  order  of  any  one. 
The  section  proceeds  upon  the  principle,  which  I  have 
already  attempted  to  show  ought  to  be  the  law  inde- 
pendent of  the  statute,  that  a  mihtary  officer,  when 
acting  in  obedience  to  the  order  of  his  superior,  should 
not  be  liable  to  these  persons  therefor. 

As  it  nowhere  appears  that  General  McDowell  was 
acting  xmder  the  order  of  his  superior,  but  rather  in 
obedience  to  what  was  deemed  public  necessity,  I  must 
hold  him  liable  to  the  plaintiff  for  the  damages  which 
the  latter  has  sustained  by  reason  of  his  unauthorized 
act.  • 

The  good  motives  of  Gteneral  McDowell,  and  the 
necessities  of  the  public,  when  he  issued  Order  No.  27, 
as  well  as  the  gross  misconduct  of  the  plaintiff,  have 
i)een  duly  considered  by  the  court  in  estimating  the 
damages  of  the  plaintiff.    But  these  alone,  however 
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worthy  or  imperatiye,  do  not  constitute  a  defense  to  the 
action.  The  act  itself  being  unauthorized  by  any  order 
or  authority  of  the  president^  does  not  come  within  the 
scope  of  the  proclamation  of  September  16,  1863,  sus- 
pending the  privilege  of  the  writ,  or  the  act  of  March  3, 
1863,  authorizing  such  suspension.  Neither  does  it 
come  within  the  province  of  the  act  of  May  11,  1866,  as 
it  was  not  done  in  obedience  to  the  order  of  a  superior. 

Congress  may  relieve  a  meritorious  officer  against  a 
loss  incurred  while  in  the  discharge  of  his  duty  to  the 
public ;  but  in  this  tribunal,  whose  only  function  is  to 
administer  the  law,  the  defendant  must  be  held  liable 
for  the  legal  consequences  of  his  act. 

The  FindiTig. — This  cause  being  tried  by  the  court 
without  the  intervention  of  a  jury,  in  pursuance  of  the 
stipulation  of  the  parties  heretofore  filed,  the  court  now 
finds  the  facts  to  be  as  follows : 

First  That  on  June  1, 1865,  the  defendant,  Charles 
D.  Douglas,  was  a  captain  in  the  army  of  the  United 
States,  then  serving  in  the  State  of  California,  and  that 
such  defendant,  as  such  captain,  was  then  acting  as 
commander  at  a  military  post,  called  Fort  Wright,  in 
the  county  of  Mendocino,  and  State  aforesaid. 

Second,  That  on  the  day  and  year  aforesaid,  at 
Potter  Valley,  in  the  day  time,  on  the  public  highway, 
in  the  county  and  State  aforesaid,  the  defendant  Doug- 
las did  order  and  cause  the  arrest  and  imprisonment 
of  the  plaintiflF,  John  McCall,  for  the  space  of  thirteen 
days;  and  that  said  defendant  during  the  term  of 
said  imprisonmeDt,  did  convey  and  transport  the  said 
plaintiflT,  in  close  custody,  under  a  military  guard,  by 
the  usual  means  of  transportation,  by  land  and  sea,  to 
the  city  of  San  Francisco,  in  the  State  aforesaid,  a  dis- 
tance of  one  hundred  and  fifty  miles. 

Third.  That  the  defendant,  Douglas,  on  June  13, 
1865,  at  San  Francisco  aforesaid,  did  deliver  the  plain-  * 
tiff  into  the  custody  of  the  provost  marshal  of  the  Uni- 
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ted  States,  where  his  hands  were  confined  and  mana- 
cled, and  from  whence  the  said  plaintiff  was,  by  order 
of  said  provost  marshal,  transported  in  close  custody, 
nnder  a  military  guard,  to  a  military  post  and  fort, 
caUed  Fort  Alcatraz,  situate  upon  Alcatraz  Island,  in 
the  county  of  San  Francisco,  and  State  aforesaid. 

Fov/rtk.  That  said  plaintiff  was  kept  a  prisoner  in 
close  custody,  without  manacles,  under  a  military 
guard,  in  said  Fort  Alcatraz,  for  the  space  of  six  days, 
and  during  such  imprisonment  was  compelled  and 
required  by  the  persons  having  him  in  custody  at  said 
Fort  Alcatraz  to  perform  manual  labor,  in  common 
with  prisoners  belonging  to  the  military  forces  of  the 
United  States  then  confined  at  said  fort^  as  a  punish- 
ment for  military  offenses. 

Fyftn.  That  during  the  years  1864  and  1865  the  de- 
fendant, Irvin  McDowell,  was  a  brigadier -general  in 
the  regular  army  of  the  United  States  and  a  major-gen- 
eral of  volunteers  in  the  military  service  of  the  United 
States ;  and  that  during  such  years  such  defendant  was 
the  commander  of  the  military  department  of  the  Uni- 
ted States,  known  as  l^e  Deparhnent  of  the  Pacific, 
which  department  included  the  States  of  California, 
Oregon,  and  Nevada  and  the  Territory  of  Washington, 
and  that  said  State  of  CaUfomia  was  a  separate  district 
of  said  department,  and  under  the  immediate  super- 
vision of  a  district  commander — General  Wright. 

Sixth.  That  on  April  17,  1865,  the  defendant,  Mc- 
Dowell, caused  to  be  issued  the  following  order : 

"  HSADqUABTJSBB  DePABTUENT  OF  THS  PACIFIC,  ) 

Ban  Franeiscoy  Col,,  April  17, 1865.  } 

"Genebal  Obder,  No.  27. 

"  It  has  come  to  the  knowledge  of  the  major-general 

commanding  that  there  have  been  found  witiiin  the  de- 

partmenty  persons  so  utterly  infamous  as  to  exult  over 

the  assassination  of  the  president.    Such  persons  be- 

16 
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come  virtually  accessories  after  the  fact,  and  will  at 
once  be  arrested  by  any  officer  or  provost  marslial  or 
member  of  the  police  having  knowledge  of  the  case. 

"Any  paper  so  oflFending  or  expressing  any  eympa- 
thy  in  any  way  whatever  with  the  act,  will  be  at  once 
seized  and  suppressed. 

' '  By  command  of  Major-Qeneral  McDowell. 

"  E.  C.  Drum,  Assist.  Adj.  General.'* 

Seventh.  That  at  the  date  of  such  General  Order 
No.  27,  the  populace  of  San  Francisco  was  in  a  highly 
excited  and  tumultuous  condition,  on  account  of  the 
assassination  therein  referred  to,  and  had  already  pro- 
ceeded to  commit  acts  of  violence  upon  the  prop- 
erty of  persons  known  to  sympathize  or  suspected 
of  sympathizing  with  the  then  existing  rebellion  by 
the  "Confederate  States,"  against  the  United  States, 
and  still  threatened  in  large  numbers  and  with  im- 
posing force  to  continue  such  violence  against  both 
the  persons  and  property  of  such  sympathizers.  That 
it  seemed  highly  probable  that  such  excitment  and 
disorder  would  extend  throughout  the  department,  and 
result  in  imlawfol  strife  and  violence,  destructive  to  the 
lives  and  property  of  the  people,  unless  the  military 
authority  (which  alone  possessed  the  physical  power) 
should  summarily  interfere  to  remove  and  restrain  per- 
sons who  should  make  themselves  obnoxious  to  the 
popular  sentiment  by  such  exultations ;  and  that  such 
order  was  made  and  issued  by  the  defendant,  McDow- 
ell, reluctantly,  and  at  the  solicitation  and  upon  the 
urgent  request  and  advice  of  prominent  and  responsi- 
ble citizens  of  San  Francisco,  for  the  reasons  and  causes 
above  stated,  as  a  means  of  preventing  popular  tumult 
and  violence,  and  of  preserving  the  public  peace  and 
order,  and  not  from  any  desire  or  purpose  upon  the 
part  of  the  defendant,  McDowell,  to  molest,  injure,  or 
oppress  the  plaintiff  herein,  or  any  other  person,  and 
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without  any  malice  or  ill  will  towards  the  said  plaintiflf, 
or  any  other  person  whomsoever. 

EigMh.  That  during  the  progress  and  existence  of 
the  rebellion  aforesaid,  and  at  the  date  of  Order  No. 
27,  it  had  been  and  was  deemed  necessary  by  the 
proper  authorities,  to  maintain  and  keep  an  organized 
military  force  throughout  such  department,  to  dis- 
courage and  prevent  acts  of  hostility  therein,  against 
the  authority  and  power  of  the  United  States,  and  in 
aid  of  the  rebellion  aforesaid  ;  and  that  the  defendant, 
McDowell,  when  he  issued  Order  No.  27,  as  aforesaid, 
had  good  reason  to  believe,  and  did  believe  that  the 
peace  and  security  of  the  department  aforesaid  would 
be  seriously  endangered,  unless  public  disturbances, 
growing  out  of  the  conflicting  sympathies  and  antipa- 
thies engendered  by  the  rebellion  aforesaid  and  the  war 
for  its  suppression,  were  prevented  or  promptly  put 
down,  and  all  causes  or  pretexts  therefor  removed. 

Ninth.  That  the  plaintiff  herein  was  a  native  born 
American  citizen,  and  that  during  the  month  of  April, 
1865,  and  prior  thereto,  and  at  the  date  of  the  arrest 
aforesaid,  was  a  resident  of  Potter  VaUey  aforesaid,  and 
was  then  and  there  engaged  in  farming  and  stock  rear- 
ing, and  that  said  plaintiff,  on  the  public  highway,  in 
the  day  time,  at  Potter  Valley  aforesaid,  on  April  20, 
1865,  did  publicly  declare  and  say — "That  Lincoln 
(thereby  meaning  the  late  president  of  the  United 
States)  was  shot,  and  that  the  damned  old  son  of  a  bitch 
should  have  been  shot  long  ago,  and  that  some  more  of 
his  kind  would  go  the  same  way  shortly."  And  that 
the  said  plaintiff  on  the  public  highway,  in  the  day 
time,  at  Potter  Valley  aforesaid,  on  April  29,  1865,  did 
publicly  declare  and  say:  "That  he  did  not  believe 
that  General  Lee  had  surrendered,  and  believed  that 
General  Lee  was  stiU  cariying  on  the  war ;  and  that  he 
did  not  believe  for  a  long  time  after  hearing  of  the  pres- 
ident' s  assassination  that  it  was  true  ;  and  said,  I  am 
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only  afraid  that  it  is  not  so — ^if  three  or  four  more  of  the 
leaders  of  the  abolition  party  were  killed  it  wonld  be  a 
good  thing,  as  it  would  be  the  downfeU  of  that  party." 

Tenth.  That  the  defendant,  Douglas,  arrested  and 
imprisoned  the  plaintiflF,  as  above  stated,  in  obedience 
to  Greneral  Order  No.  27,  aforesaid  ;  and  because,  be- 
fore making  such  arrest,  the  said  defendant  had  inform- 
ation upon  oath  that  the  plaintiff  herein  had  uttered 
the  words  above  mentioned,  as  spoken  by  him  on  April 
29,  1865 ;  and  also  that  said  defendant  had  information 
upon  oath,  upon  the  day  of  making  such  arrest,  but 
some  hours  thereafter,  tiiat  the  plaintiff  herein  had 
uttered  the  words  above  mentioned,  as  spoken  by  him 
on  April  20,  1866  ;  and  not  from  any  desire  or  purpose 
upon  the  part  of  the  said  defendant,  Douglas,  to 
molest,  injure,  or  oppress  the  plaintiff  herein,  and  with- 
out any  malice  or  ill  will  towards  the  said  plaintiff 
whatever. 

EleventTi.  That  the  defendant,  McDowell,  did  not 
procure,  advise,  or  cause  the  arrest,  imprisonment,  or 
detention  of  the  plaintiff,  otherwise  than  as  above 
stated ;  and  that  said  defendant  subsequently  issued  an 
order,  in  obedience  to  which  the  said  plaintiff  was  re- 
moved and  discharged  from  Port  Alcatraz,  as  above 
stated,  and  turned  over  to  the  civil  authority,  to  wit, 
the  United  States  marshal  for  the  district  of  California, 
and  that  said  plaintiff  was  then  and  there  by  said  mar- 
shal taken  before  the  district  court  of  the  United  States 
for  the  district  aforesaid,  when  and  where  said  plaintiff 
was,  by  the  order  of  said  court,  set  at  liberty,  he  first 
taking  the  oath  of  allegiance  to  the  United  States  gov- 
ernment, as  by  act  of  Congress  provided,  entitied,  ''  An 
act  relating  to  habeas  corpus^  and  regulating  judicial 
proceedings  in  certain  cases,"  approved  March  8,  1863. 

Twelfth.  That  the  plaintiff  during  his  arrest  and 
imprisonment  as  aforesaid,  and  on  account  thereof,  was 
obliged  to  expend  the  sum  of  one  hundred  and  ten  dol- 
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lars  in  money,  of  wMch  said  sum  he  paid  twenty -five 
dollars  to  an  attorney  for  services  rendered  to  him  in 
and  about  the  matter  of  his  dis(jharge  from  such  im- 
prisonment ;  and  that  the  said  plaintiff  did  not  sustain 
any  special  injury  to  his  person  or  property  by  reason 
of  such  arrest  and  imprisonment. 

Thirteenth.  That  for  and  on  account  of  the  loss  of 
time  and  absence  troia  home  caused  to  the  plaintiff  by 
reason  of  such  arrest  and  imprisonment,  and  for  aid  on 
account  of  the  injury  to  his  feelings  and  the  bodily  suf- 
fering and  anxiety  of  mind  necessarily  resulting  there- 
from, the  court  assesses  the  damages  of  the  plaintiff,  in 
addition  to  the  sum  above  mentioned,  at  the  sum  of  five 
hundred  dollars. 

And  the  court  finds,  as  a  conclusion  of  law  from  the 
premises,  that  the  defendant,  Douglas,  is  not  liable  to 
the  plaintiff  as  he  hath  complained  against  him,  and 
that  such  defendant  is  entitled  to  judgment  against  the 
plaintiff  in  bar  of  this  action,  and  for  his  costs  and  ex- 
penses in  this  behalf  sustained.  And  the  court  further 
finds,  as  aforesaid,  that  the  defendant,  Irvin  McDow- 
ell, is  liable  to  the  plaintiff  as  he  hath  complained 
against  him,  and  that  the  plaintiff  is  entitled  to  have 
judgment  against  said  last  named  defendant  for  the 
sum  of  six  hundred  and  thirty-five  dollars  damages, 
and  his  costs  and  expenses  in  this  behalf  sustained. 

Judgment  accordingly. 

[Afterwards  a  motion  for  a  new  trial  was  argued 
before  Justice  Field  and  Judge  Hoffman  ;  and  was 
denied.] 
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Circuit  Court,  Sixth  Circuit;    Western  District  of 

Michigan,  January  T.,  1868. 

Navigable  Streams. — ^Injunction. 

The  owner  of  land  bordering  upon  a  stream,  although  navigable,  in 
-which  the  tide  does  not  ebb  and  flow,  is  presumed  to  be  the  owner 
of  the  land  beneath  the  water  to  the  center  line  of  the  stream. 

Such  riparian  proprietor  has  also  a  right  to  use  the  water  of  the 
stream,  in  its  flow,  in  any  manner  not  inconsistent  with  the  rights  of 
others  in  it. 

But  the  public  have  the  right  to  use  all  narigable  streams  as  high- 
ways ;  and  the  owner  of  the  bed  of  such  a  stream  has  no  right,  as 
such,  in  the  waters  thereof,  which  can  authorize  him  to  impede  or 
obstruct  navigation  upon  it.  The  right  of  the  public,  for  purposes 
of  navigation,  is  paramount  to  that  of  the  riparian  proprietor. 

The  government  of  a  State  may  authorize  alterations  to  be  made  in  the 
course,  width,  &c.,  of  navigable  streams,  with  a  view  to  afford 
greater  facilities  for  navigation ;  and  for  this  purpose  may  take  the 
property  of  a  riparian  owner,  upon  complying  with  the  constitutional 
requirement  to  make  compensation  therefor. 

The  government  of  the  United  States  may  authorize  similar  alterations 
in  navigable  streams,  for  the  purpose  of  affording  increased  facilities 
for  navigation  between  the  States ;  and  for  this  purpose  may  take 
the  property  of  a  riparian  owner.  But  they  can  only  take  such  prop- 
erty upon  making  or  providing  for  just  compensation. 

If  an  alteration  in  the  course  of  a  stream,  by  diverting  it  from  its  natu- 
ral channel  to  an  artificial  one,  for  the  purpose  of  improving  naviga- 
tion, results  in  depriving  the  riparian  owner  of  the  use  of  the  stream 
which  he  is  employing  advantageously  as  an  incident  to  his  land, 
this  is  taking  the  private  property  of  such  owner,  in  the  use  of  the 
water,  for  a  public  use ;  and  he  is  entitled  to  compensation. 

Although  the  courts  cannot  directly  restrain  the  govenmient  of  the 
United  States,  nor  the  action  of  the  president  as  the  executive  power, 
nor  that  of  Congress  as  the  legislative  department ;  yet  when  Con- 
gress makes  an  appropriation  for  a  public  improvement,  and  com- 
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mits  the  execution  of  the  work  and  the  expenditure  of  the  money  to 
one  of  the  departments,  which  in  turn  employs  agents  to  carry  for- 
ward the  work,  neither  such  department  nor  its  agents  will  be 
exempt  from  the  restraining  power  of  the  courts,  if  either  seek  to 
execute  the  law  in  an  unconstitutional  manner ; — as,  by  taking  pri- 
Tate  property  against  the  consent  of  the  owner  and  without  compen- 
sation. 
Private  property  cannot  be  taken  for  public  use  until  compensation  is 
actually  made.  It  is  not  enough  that  a  provision  is  made  by  law  for 
ascertaining  and  making  compensation  afterwards. 

Motion  for  a  preliminary  injunction. 

C.  A.  Kent  and  C.  J.  Walker j  for  the  motion. 
JE.  S.  Eggleston  and  L.  Patterson^  opposed. 

WiTHEY,  J. — ^The  bill  in  this  case  is  for  an  injunc- 
tion against  defendants,  contractors  and  employees  in 
constructing  a  new  channel  from  White  Lake  into  Lake 
Michigan.  Based  on  bill  and  affidavit,  a  motion  is 
made  for  a  temporary  injunction  to  restrain  defendants 
from  proceeding  with  the  work. 

It  appears  from  the  bill  that  White  Lake  is  four 
miles  long  and  one  mile  wide ;  that  with  a  commodious 
channel  for  entrance,  this  lake  would  afford  one  of  the 
best  harbors  on  Lake  Michigan.  White  Lake  is  sepa- 
rated from  Lake  Michigan  by  a  strip  of  land  about  fifty 
rods  in  width.  White  River  empties  into  White  Lake, 
is  for  a  distance  of  about  five  miles,  immediately  above 
the  lake,  a  stream  from  one  hundred  to  two  hundred 
feet  wide,  from  three  to  eight  feet  deep,  and  running 
from  two  to  three  miles  per  hour.  The  outlet  of  White 
Lake  is  also  called  White  River,  is  from  seventy-five  to 
two  hundred  feet  in  width,  and  in  the  channel,  gene- 
rally, from  four  to  ten  feet  deep,  and  runs  from  the 
western  part  of  the  lake  northwesterly,  parallel  with  the 
strip  of  land  between  the  two  lakes,  about  three-quar- 
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ters  of  a  mile.  It  then  turns  west  and  runs  forty  to 
fifty  rods  to  Lake  Michigan. 

Westerly  winds  blow  sand  from  said  strip  of  land 
into  the  outlet,  so  that  the  channel  is  kept  in  a  naviga- 
ble condition  only  hy  the  action  of  the  cwrreTit  and  hy 
large  expenditwre  annually  of  money  in  removing 
such  deposited  sand. 

Complainants  own  seventy  acres  of  land  lying  on 
the  outlet,  on  which  is  a  steam  saw  mill  and  other 
buildings  and  improvements,  the  value  of  which  is  not 
less  than  fifty  thousand  dollars.  They  also  own  lumber 
lands  up  the  White  River,  and  are  accustomed  to  supply 
their  mill  with  logs  through  White  River,  White  ikke, 
and  the  outlet.  There  is  a  bayou  near  their  mill, 
wherein  logs  are  stored — ^logs  are  taken  from  the  bayou 
through  an  opening  into  the  outlet  to  the  saw  mill  as 
wanted.  Complainants  have  a  steam  tug  which  runs 
between  said  lakes,  aiding  in  the  transportation  of  logs 
and  lumber.  All  vessels  passing  from  one  lake  into  the 
other  must  go  by  complainants'  property  through  the 
outlet.  They  also  have  a  pier  extending  from  the 
mouth  of  the  outlet  into  Lake  Michigan.  Their  lumber, 
when  sawed,  is  received  by  vessels  coming  from  Lake 
Michigan,  at  a  dock  near  the  mouth  of  the  outlet* 

The  Congress  of  the  United  States  has  appropriated 
fifty-seven  thousand  dollars  for  the  improvement  of  the 
harbor  at  White  River,  to  be  expended  under  the 
directions  of  the  war  department.  The  war  department, 
through  its  agents,  has  caused  examinations  and  sur- 
veys to  be  made  with  reference  to  the  work  of  improve- 
ment, and  regards  the  improvement  of  the  present  out- 
let as  impracticable,  and  has  commenced  the  work  of 
cutting  a  new  channel  through  the  sand  bank  or  strip 
of  land  lying  between  the  two  lakes,  making  a  straight 
cut  of  two  hundred  feet  in  width  and  twelve  feet  deep, 
from  deep  water  in  Lake  Michigan  to  deep  water  in 
White  Lake. 
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Oomplaiuants  claim  that  the  opening  of  this  new 
channel  mast  result  in  the  rapid  closing  of  the  old  out- 
let, because  the  new  channel  wiU  be  very  much  wider, 
deeper,  and  shorter  than  the  old. 

As  a  natural  and  necessary  consequence,  they  say, 
the  water  of  the  inner  lake  must  seek  the  level  of  Lake 
Michigan  through  the  new  channel ;  the  descent  must 
be  more  rapid,  as  the  distance  is  less ;  its  greater  depth 
and  width  will  contribute  materially  to  make  the  water 
prefer  it  to  the  old  channel. 

Several  legal  questions  have  been  presented,  involv- 
ing the  rights  of  riparian  proprietors  upon  the  navigable 
waters  of  the  State ;  the  rights  of  the  public  in,  and 
particularly  as  to  the  power  of  the  general  government 
to  divert  or  obstruct  such  streams  in  making  harbors 
for  the  convenience  and  protection  of  commerce  and 
navigation,  and  other  questions  which  I  shall  have 
occasion  hereafter  to  refer  to.  Without  reference  to  the 
other  &cts  of  the  case  as  presented  by  complainants 
and  defendants,  as  to  whether  complainants  wiU,  by 
the  opening  of  the  proposed  new  channel,  be  deprived 
of  enjoyed  vested  rights  to  such  an  extent  as  to  justify 
the  exercise  of  the  restraining  power  of  the  court  for 
their  protection — I  will  first  pass  upon  the  legal  ques- 
tions that  have  been  urged  upon  my  consideration. 

1.  The  outlet  of  White  Lake  is  a  navigable  stream, 
and  the  law  is  too  firmly  settled  to  allow  of  discussion 
at  this  day,  that  the  owner  of  land  bordering  on  a  nav- 
igable stream,  in  which  the  tide  does  not  ebb  and  flow, 
owns  the  land  beneath  the  water  to  the  center  thereof. 
Neither  the  nation  nor  State  own  the  beds  of  navigable 
streams  within  the  State,  but  the  riparian  proprietor  is 
owner  thereof.  It  is  equally  well  settled  as  law,  that  a 
riparian  proprietor  has  a  property  in  the  use  of  water 
flowing  by  his  premises ;  that  is,  a  right  to  use  it  in  its 
flow,  in  any  manner  not  inconsistent  with  the  rights  of 
others  to  its  use.    K,  then,  the  law  recognizes  such  indi* 
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Vidua!  property,  or,  wMch  is  the  same  thing,  individual 
right,  in  the  use  of  water  flowing  past  or  through  the 
land  of  a  person,  can  such  stream  be  so  far  obstructed 
or  diverted  as  to  deprive  such  owner  of  the  use  of  the 
water  ?  Clearly  not.  If  the  owner  of  land  adjoining 
such  stream  has  a  mill  which  obtains  its  motive  power 
therefrom,  the  water  of  such  stream  cannot  be  so  far  ob- 
structed or  diverted  as  to  deprive  his  mill  of  its  motive 
power,  nor  so  as  seriously  to  diminish  the  needed 
power.  If  the  stream  be  navigable  for  crafts  of  any 
sort,  for  logs  and  lumber,  and  be  used  for  any  or  all 
these  purposes,  any  diversion  or  obstruction  of  the 
water  accustomed  to  flow  there,  which  should  render 
navigation  either  impossible  or  difficult  and  more  ex- 
pensive, would  be  unlawful,  and  in  either  case,  on  a 
proper  showing,  should  be  prevented  by  injunction. 

This  right  of  private  persons  to  the  use  of  water  as 
it  flows  by  or  through  their  lands,  in  any  manner  not 
inconsistent  with  the  public  easement,  is  as  sacred  as  is 
the  right  of  a  person  to  his  land,  his  house,  or  his  per- 
sonal property.  The  public,  however,  have  the  right  to 
use  such  streams  as  are  navigable  as  highways,  and  the 
owner  of  the  bed  of  a  stream  has  no  rights  in  the  water 
thereof  which  will  permit  him  to  use  it  to  the  injury  of 
the  public.  He  cannot  so  far  divert  the  water  to  his 
private  use  as  to  render  navigation  impossible  or  diffi- 
cult, nor  can  he  place  obstructions  in  the  stream  in  a 
manner  to  produce  such  results.  His  right  and  the 
right  of  the  public  to  the  use  of  the  water  of  such 
streams  are  to  remain  unimpaired  as  far  as  possible,  but 
the  right  of  the  public  for  purposes  of  navigation  is 
paramount,  and  there  can  be  no  use  of  the  water  by  a 
riparian  proprietor  inconsistent  with  the  public  ease- 
ment. 

The  law,  as  thus  understood,  does  not  deprive  a 
State  of  the  right  to  improve  its  navigable  rivers,  nor 
indeed  to  permit  the  damming  or  bridging  of  such 
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streams,  providing  navigation  is  not  thereby  obstructed, 
as  when  suitable  locks  or  draws  are  provided  through 
which  navigation  is  secured  to  the  public.  And  so,  too, 
a  State,  which  by  its  constitution  is  not  prohibited  from 
entering  upon  works  of  internal  improvement,  may  cut 
channels  around  rapids  or  carrying  places  to  afford 
greater  &cilities  for  navigation,  so  as  to  enable  crafts  to 
pass  such  carrying  places  which  could  not  be  done 
without,  or  only  in  times  of  high  water.  In  doing  so, 
the  State  as  well  as  individuals  must  respect  the  right 
of  riparian  proprietors,  and  not  deprive  them  of  su<5h 
enjoyed  use  as  they  are  entitled  to  have  continued  in 
the  water,  to  an  extent  to  produce  irreparable  injury. 
Mere  inconvenience  to  the  private  citizen  resulting  from 
any  such  public  improvement  may  well  be  ignored  for 
the  greater  benefit  to  the  public,  and  be  made  to  give 
way  from  principles  of  public  policy. 

2.  But  upon  principles  of  public  law,  which  are 
recognized  in  most  of  the  State  constitutions,  and  in  the 
constitution  of  the  United  States,  private  property  can- 
not be  taken  for  public  use  without  making  just  com- 
pensation. The  right  of  eminent  domain,  which  is  the 
right  that  the  people  or  government  retain  over  the 
estates  of  individuals  to  resume  the  same  for  public  use, 
is  a  right  that  carries  with  it  the  duty  to  make  just 
compensation  to  the  individual  whose  property  is  taken. 

8.  I  now  come  to  the  question  whether  the  United 
States,  either  from  motives  of  public  policy  or  the 
power  given  to  Congress  by  the  constitution,  to  regu- 
late commerce  among  the  States,  can  lawfully,  in  the 
improvement  of  harbors  of  national  importance  and 
concernment,  such  as  the  one  at  White  Lake  is  con- 
ceded to  be,  change  the  outlet  of  the  small  lakes  or 
mouths  of  rivers,  so  as  to  deprive  persons  owning  lands 
bordering  the  same  entirely  of  the  use  of  the  water  as  it 
naturally  flows  by  or  through  their  lands.  The  United 
States  Imve  a  right  to  make  the  cut  between  White 
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Lake  and  Lake  Michigan— the  land,  where  the  pro- 
posed cut  is  to  be,  having  first  been  secured — ^provided 
thereby  private  interests  are  not  seriously  impaired  or 
private  rights  destroyed. 

It  is  an  incident  to  the  sovereignty  of  the  United 
States,  and  a  right  recognized  in  the  constitution,  in 
that  clause  which  prohibits  the  taking  of  private  prop- 
erty without  just  compensation,  that  it  may  take 
private  property  for  public  use — of  the  necessity  or 
expediency  of  which  Congress  must  judge,  but  the 
obligation  to  make  comx)ensation  is  concomitant  with 
the  right.  Bonaparte  v.  Camden  &  Amboy  B.  B.  Co., 
1  Baldw.  220 ;  Dickey  v.  Maysville,  &c.  Turnpike  Eoad 
Co.,  7  DaTUij  119.  Li  the  last  case  the  court  say,  "The 
national  potver  to  use  the  land  of  a  citizen  or  State  for 
an  armory  or  fortification  is  undoubted  and  irresistible ; 
the  constitutional  obligation  to  pay  the  owner  a  just 
equivalent,  if  it  be  demanded,  is  equally  undoubted 
and  irresistible.'' 

The  case  involved  the  right  to  carry  the  United  States 
mail  over  the  road  of  a  turnpike  company  without  pay- 
ment of  toll,  and  at  page  116  the  court  say,  * '  The  right  to 
use  private  property  for  a  mail  route— as  for  any  other 
national  purpose,  being  qualified  by  the  constitutional 
condign  that  a  just  compensation  be  made  for  the  use, 
unless  the  owner  voluntarily  waive  it — does  not  imply 
an  authority  to  take,  or  to  use  for  post-office  or  post- 
road  purposes,  the  land  or  the  house  of  a  citizen,  or  the 
railroad  or  McAdamized  road  of  associated  citizens, 
without  paying  to  the  owner  or  owners  a  just  compen- 
sation." The  principle  of  that  case  is  directiy  in  point 
The  legislature  of  the  State,  or  the  Congress  of  the 
United  States,  possesses  whatever  power  exists  in  either 
government  to  take  private  property  for  public  use,  and 
to  provide  compensation.  If  now  the  power  to  take 
may  be  exercised  alone, — ^when  we  find  that  the  law- 
making power  is  alone  judge  of  the  necessity  or  expe- 
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diency  of  taking, — ^there  will  be  found  no  check  to  its 
most  arbitrary  exercise.  And  as  was  said  by  Chief 
Justice  Marshall,  in  Fletcher  v.  Peck,  6  Oranch^  135, 
if  any  limits  to  legislative  power  be  prescribed,  where 
are  they  to  be  found,  if  the  property  of  an  individual, 
fairly  and  honestly  acquired,  may  be  seized  without 
compensation  ? 

To  divert  a  stream  from  its  natural  channel  into  an 
artificial  one,  for  the  purpose  of  aflfording  improved 
navigation  and  benefiting  commerce,  may  be  a  work  of 
great  public  concernment  and  advantage,  but  if  thereby 
a  riparian  owner  is  wholly  or  injurioudy  deprived  of 
the  use  of  its  waters,  which  he  is  employing  advan- 
tageously as  an  incident  to  his  land,  it  is  taking  the 
private  property  of  such  owner  in  and  to  the  use  of  that 
water  for  public  use,  and  unless  just  compensation  is 
made,  is  against  both  the  principles  of  the  common  law 
and  the  provisions  of  the  ccmstitution  of  the  United 
States,  and  courts  have  no  alternative  but  to  so  admin- 
ister the  law  as  to  secure  and  protect  such  rights  in  a 
proper  case. 

4.  It  was  urged  upon  the  argument  that  the  United 
States  is  prosecuting  the  White  River  harbor  improve- 
ment^ and  as  a  sovereign  power,  cannot  be  restrained. 
The  United  States  cannot  be  brought  before  the  court 
as  a  party  defendant  in  the  record  ;  the  courts  cannot 
restrain  the  president  of  the  United  States  as  the  execu- 
tive power  of  the  government,  nor  Congress,  the  law- 
making power ;  but  when  Congress  makes  an  appro- 
priation to  improve  a  harbor,  and  commits  the  direction 
of  the  work  and  expenditure  of  the  money  appropriated 
to  the  war  department,  which  employs  its  agents  to 
carry  forward  the  work,  neither  the  war  department 
nor  its  agents  will  be  exemjyt  from  the  restraining 
power  of  the  court,  if  either  seek  to  execute  the  law  in 
an  unconstitutional  manner,  by  taking  private  property 
against  the  consent  of  the  owner,  without  compensation. 
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The  war  department  is  not  acting  as  the  executLve, 
nor  as  the  agent  of  the  executive  power,  but  ministe- 
rially. If  the  court  has  jurisdiction  of  the  subject  mat- 
ter and  person  of  the  defendants,  I  know  of  no  rule 
which  would  exclude  from  the  process  of  injunction 
any  person  on  account  of  the  character  or  capacity  in 
which  he  acts,  although  such  character  or  duty  be  con- 
ferred or  imposed  upon  him  by  the  law  of  a  State  or  of 
Congress.    1  Baldw.  206. 

6.  One  further  question  is  suggested  by  the  argu- 
ment and  from  the  considerations  which  I  have  given, 
viz :  When  is  compensation  to  be  made  %  Or  may  pri- 
vate property  be  taken  or  private  rights  be  impaired 
before  compensation  made,  if  by  some  law  provision  is 
made  for  ascertaining  and  making  compensation  I  I 
regard  the  just  rule  to  be,  that  the  taking  of  private 
property  should  not  be  allowed  until  compensation  is 
actually  made,  thus  imposing  on  the  owner  no  bur- 
then of  seeking  or  pursuing  expensive  remedies,  and 
leaving  him  exposed  to  no  risk  or  expense  in  obtaining 
compensation.    1  Baldw.  227. 

6.  If,  then,  the  facts  of  this  case  bring  the  complain- 
ants within  the  rules  of  law  as  indicated  in  my  views 
already  expressed,  the  work  which  is  being  prosecuted 
by  defendants  should  be  prevented  by  injunction. 

I  have  already  stated  most  of  the  allegations  of  the 
bill  in  substance.  Complainants  therein  state  that  the 
strip  of  land  between  the  outlet  of  IVhite  Lake  and 
Lake  Michigan,  is  in  part  a  mere  sand  bank,  and  west- 
erly winds  blow  this  sand  into  the  river  in  great  quan- 
tities, so  that  the  channel  is  kept  Tiavigdble  only  hy  fhe 
action  of  the  current  and  hy  artificial  means.  Great 
expense  is  necessary  every  year,  on  the  part  of  parties 
interested,  to  keep  the  channel  clear  of  the  sand  which 
drifts  in.  They  also  say  that,  in  their  judgment^  the 
opening  of  the  new  channel  must  result  In  the  rapid 
closing  of  the  old  outlet.   The  wider,  straighter,  shorter 
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and  deeper  channel  proposed  will  naturally  and  neces- 
sarily result  in  causing  the  waters  of  White  Lake  to 
seek  the  level  of  Lake  Michigan  through  the  new  chan- 
nel. And  they  say  that  any  diminution  of  the  accus- 
tomed supply  of  water  in  the  present  outlet  would  tend 
to  injure  their  property,  since  there  is  now  hardly 
enough ;  and  that  if  the  current  should  cease  to  flow, 
even  though  the  water  should  remain  as  deep  as  at 
present,  the  expense  of  getting  logs  from  White  Lake 
to  the  bayou  would  be  seriously  increased  and  the 
value  of  their  property  diminished. 

The  evidence  in  support  of  the  bill  is  the  affidavit  of 
Colonel  J.  D.  Webster,  who  from  1838  to  1854  was  an 
officer  of  the  topographical  engineers  of  the  United 
States  army,  and  for  several  years  had  charge  of  gov- 
ernment harbor  improvements  on  Lake  Michigan,  is 
familiar  with  the  shores  of  the  lake,  has  given  great  at- 
tention and  reflection  to  the  action  of  the  winds  and 
currents  thereof.  He  states  that  the  effect  of  the  new 
channel  will  be  that  almost  the  entire  water  passing 
from  White  Lake  to  Lake  Michigan  will  flow  through 
the  new  channel,  and  that  there  will  remain  but  little 
or  no  current  in  the  old  channel.  That  in  consequence 
it  will  be  gradually  but  surely  filled  with  sand,  and 
within  a  few  years  closed  for  aU  practical  and  useful 
purposes.  But  this  opinion  is  based  upon  causes  oper- 
ating in  the  absence  of  the  use  of  artificial  means  to  aid 
this  channel  by  dredging  out  the  sand,  as  now  em- 
ployed. 

He  thinks  no  considerable  effect,  in  keeping  the 
present  channel  open  after  the  completion  of  the  new, 
would  result  from  the  running  back  into  Lake  Michigan 
of  the  waters  which  are  by  strong  westerly  winds  blown 
into  White  Lake. 

The  defendants,  in  opposition  to  the  motion  for  in- 
junction, present  three  affidavits,  no  answer  having 
been  filed.    Colonel  J.  B.  Wheeler,  of  the  United  States 
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army,  who,  under  instructions  from  the  secretaiy  of 
war,  has  charge  of  the  work  of  constructing  the  pro- 
posed new  channel,  gives  fall  information  as  to  the  sur- 
veys for  the  work,  the  report  to  the  war  department, 
and  among  other  items,  the  report  says  :  "  It  is  hardly 
possible  that  any  reasonable  expenditure  of  money 
upon  this  (the  present)  entrance  and  portion  of  the 
river  or  outlet  would  give  us  a  harbor  suitable  to  the 
wants  and  necessities  of  the  general  commerce  on  Lake 
Michigan."  And  further,  in  reference  to  the  locality 
of  the  proposed  new  channel,  it  is  said :  *'  By  examining 
this  locality  we  see  that  there  is  deep  water  in  both 
lakes  near  the  shore,  and  that,  there,  the  distance 
between  the  twelve  feet  waters  in  each,  is  only  twelve 
hundred  and  fifty  feet.  This,  then,  is  the  place  where 
the  channel  should  be  made." 

The  secretary  of  war  transmitted  this  information  to 
Congress,  and  the  appropriation  was  thereupon  made, 
and  Colonel  Wheeler  was  directed  to  proceed  with  the 
work  accordingly.  Colonel  Wheeler  says :  "  Whether 
the  opening  of  the  new  channel  will  necessarily  close 
the  old  one,  is  a  subject  of  speculation." 

John  D.  Sturtevant  states  his  residence  at  White 
Lake  since  1861,  and  from  his  observations  as  to  the 
action  of  the  waters  on  the  east  shore  of  Lake  Michigan, 
it  is  his  opinion  that  the  effect  of  opening  the  new 
channel,  as  proposed,  wUl  not  be  as  stated  in  the  biU 
and  by  Colonel  Webster  in  his  affidavit,  but  that  the 
present  outlet  will  not  be  fiUed  or  closed. 

The  affidavit  of  Charles  Mears,  a  resident  on  the 
east  coast  of  Lake  Michigan  since  1838,  states  that  in 
that  year  he  built  a  saw  mill  on  White  Lake,  and  man- 
ufectured  lumber  there  for  twenty  years  ;  that  he  has 
had  experience  in  improving  harbors  on  this  shore  at 
six  different  points ;  has  been  a  carefal  observer  of  the 
action  and  effects  of  the  winds  and  currentB  at  White 
Lake  and  other  points.    He  gives  it  as  his  judgment 
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that  the  eflffect  of  opening  the  new  channel  will  not  be 
as  stated  in  the  bill  of  complainants  and  in  Colonel 
Webster's  affidavit.  On  the  contrary,  that  if  the 
improvement  is  made,  it  is  his  opinion  the  present  out- 
let will  not  be  filled  by  drifting  sands  or  by  the  action 
of  the  water. 

He  farther  states  that  strong  westerly  winds  raise 
the  water  in  White  Lake  twelve  inches  or  more,  and  the 
result  will  be,  if  the  new  channel  is  made,  that  as  the 
wind  subsides  and  the  water  of  Lake  Michigan  recedes, 
the  pent-up  waters  of  White  Lake  will  seek  both  out- 
lets into  the  outer  lake,  not  through  the  new  channel 
alone,  and  wiU  keep  the  present  channel  from  filling 
with  drifting  sand. 

Such  are  the  facts,  and  such  the  conflicting  opinions 
presented  upon  this  motion,  from  which  to  determine 
whether  the  complainants  will  be  irreparably  injured 
by  the  new  channel  when  constructed. 

It  is  clear  that  it  will  not  be  the  new  channel  which 
will  cause  the  old  outlet  to  fill  with  sand,  but  the  wind 
blowing  the  sand  into  this  channel  that  will  close  it  if  it 
should  be  closed.  The  current  in  this  outlet  cannot  be 
greater  than  that  of  the  river  above,  which  is  two  or 
three  miles  i)er  hour— it  is  probably  less,  but  if  as  great, 
a  current  running  but  two  or  three  miles  an  hour  would 
produce  little  or  no  effect  in  removing  sand  precipitated 
into  the  bed  of  the  outlet ;  hence  it  is  that  great  expense 
is  necessary  annually  to  remove  the  deposited  sand. 
The  only  current  that  removes  sand  from  the  outlet  is 
that  which  flows  at  irregular  intervals,  caused  by  water 
from  Lake  Michigan,  blown  into  White  Lake  on  ac- 
count of  strong  westerly  winds,  running  out  when  the 
wind  subsides ;  but  this  current  is  not  adequate  to 
remove  the  sand  from  the  channel,  and  must  be  aided 
by  the  artificial  means  which  are  employed. 

It  appears,  then,  that  this  outlet  would  cease  to  be 
navigable  to  its  present  extent  were  it  not  for  the  use 
17 
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of  sucli  artificial  means.  And,  as  I  view  the  facts,  it 
does  not  appear  but  that^  after  the  new  channel  is 
made,  the  same  application  of  artificial  means  will  keep 
this  outlet  open  for  all  practical  uses  which  complain- 
ants now  enjoy  therein.  That  use  is  principally  in 
running  logs,  as  vessels  now  receive  complainants'  lum- 
ber near  the  mouth  of  the  outlet,  and  not  at  their  null, 
the  lumber  being  conveyed  by  land  carriage  to  a  dock 
near  Lake  Michigan. 

Complainants  have  a  tug  which  they  employ  in  this 
outlet)  but  it  does  not  appear,  from  the  fiEicts  of  the  case, 
but  that  the  employment  of  artificial  means  in  keeping 
the  channel  clear,  to  the  extent  now  employed,  would 
continue  the  present  £acilities  for  tug  navigation,  as 
well  as  other  purposes,  for  which  complainants  now 
use  the  channel ;  unless  the  eflfect  of  the  new  channel 
will  be,  not  only  to  take  a  portion  of  the  water  accus- 
tomed to  flow  through  the  old,  but  lower  the  level  of 
White  Lake  to  such  an  extent  as  to  materially  reduce 
the  depth  of  water  in  the  present  outlet. 

It  is  said  by  the  bill  that  White  Lake  wUl,  in  conse- 
quence of  the  new  channel  being  very  much  wider, 
deeper,  and  shorter  than  the  old  one,  naturally  and 
necessarily  seek  the  level  of  Lake  Michigan. 

This  conclusion  may  be  conceded ;  but  what  eflfect 
will  thereby  be  produced  in  the  present  channel  ?  The 
bill  gives  no  information  from  which  to  answer  satisfac- 
torily the  question. 

How  much  above  the  level  of  Lake  Michigan  is 
White  Lake  ?  Is  there  any  considerable  difference,  or 
such  difference  in  the  level  of  the  two  lakes  as  that  the 
new  channel  will  so  far  lower  White  Lake  as  to  prevent 
its  water  flowing  into  the  old  outlet,  or  materially 
reduce  the  depth  of  water  therein  ?  These  questions  I 
am  unable  to  answer  from  the  fitcts  of  the  case,  and  do 
not  feel  dispose^  to  interfere  with  the  public  work  at 
White  Lake,  designed,  as  it  is,  greatly  to  benefit  com- 
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merce  and  navigation  by  affording  what  does  not  now 
exist,  a  safe  and  commodious  entrance  to  one  of  the 
best  harbors  on  the  lake,  except  the  showing  is  such  as 
decisively  to  require  it. 

It  will  be  conceded  that  the  present  channel,  in  its 
natural  condition,  is  not  so  tsar  navigable  as  that  vessels 
of  ordinary  draught  of  water  navigating  Lake  Michigan 
can  enter  through  it  into  White  Lake,  and  that  it  is 
only  kept  or  made  navigable  for  crafts  of  light  draught 
when  artificial  means  are  employed  at  great  cost  annu- 
ally in  dredging  out  the  sand  which  is  therein  deposited 
by  the  frequently  recurring  strong  westerly  winds ;  and 
that  the  new  channel  will  afford  ample  facilities  for  all 
classes  of  vessels  to  enter  the  harbor  of  White  Lake. 
It  is,  therefore,  of  great  public  importance  that  the  cut 
be  made. 

If  complainants  can  reach  vessels  in  White  Lake, 
which  enter  through  the  new  channel,  to  transport  their 
lumber  to  market,  without  much  greater  inconvenience 
than  they  now  do  vessels  at  the  mouth  of  the  outlet, 
they  would  not  seem,  in  this  particular,  to  be  materially 
injured  by  the  new  cut.  Their  mill  cannot  be  materially 
different  from  midway  between  White  Lake  and  the 
mouth  of  the  outlet.  If  suflBicient  water  is  left  in  the 
outlet,  with  or  without  the  employment  of  the  artificial 
means,  for  floating  their  logs  to  their  mill,  I  cannot  see 
wherein  they  are  to  be  irreparably  damaged.  The 
result  of  the  new  channel  may  be  to  give  complainants 
some  inconvenience ;  more  time  may  be  consumed  in 
running  their  logs  if  the  current  of  the  present  outlet  is 
diminished,  as  it  probably  would  be ;  but  mere  incon- 
venience, or  delay  in  navigating  a  stream,  must  be  sub- 
mitted to  fipom  motives  of  public  policy  where  the  pub- 
lic good  demands  it. 

The  right  to  interfere  by  injunction  rests  on  the 
principle  of  a  clear  and  certain  right  to  the  enjoyment 
of  the  subject  in  question,  and  an  injurious  interruption 
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of  that  right,  which,  on  just  and  equitable  grounds, 
ought  to  be  prevented.  A  court  should  be  extremely 
cautious  in  the  exercise  of  this  power,  and  before  en- 
joining an  important  public  work,  require  a  clear  case 
on  the  fiaicts  as  well  as  on  the  law.  The  injury  should 
be  apparent,  and  in  a  case  like  the  present,  of  appre- 
hended injury,  resting  largely  in  opinions  on  one  side, 
and  denials  of  injury  on  the  other,  the  question  of 
damage  should  be  put  beyond  mere  probabilities,  and 
reach  something  like  demonstration. 

My  investigations  have  led  me  to  the  conclusion  that 
complainants'  right  to  the  enjoyment  of  the  water  of 
White  River  outiet,  as  riparian  owners,  and  as  well  in 
right  of  the  public  easement,  to  the  extent  which  they 
now  enjoy  its  use,  is  at  law  clear ;  but  that  the  facts  do 
not  make  a  clear  showing  of  necessity  for  the  exercise 
of  the  restraining  power  of  the  court  by  injunction  to 
protect  them  in  the  eiyoyment  of  their  rights. 

The  motion  for  a  temporary  ii^junction  is  denied. 
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District  Court;  NortTiern  District  qf  GeorgiOy  Feb- 

ruary  T.^  1868. 

ComFEDEfiATE  NOTES.— ThEIB  INVALIDITY. 

The  Becmities  known  as  "  Confederate  treasury  notes,'^  issued  by  the 
self-styled  Confederate  States,  during  the  civil  war  of  1861-65, 
although  not  ^  bills  of  credit,'*  issued  by  a  Btate,  and  as  such  pro- 
hibited by  the  Constitution  of  the  United  States,  Art  L  $  x.  subd.  1, 
were,  nevertheless,  illegal ;  because  they  were  issued  by  a  pretended 
government,  organized  in  the  name  of  certain  States,  by  subjects  of 
the  United  States,  who  were  at  the  time  in  rebellion  against  the 
rightful  government  of  the  United  States,  with  design  to  dismember 
and  destroy  it. 

A  promissoiy  note  given  in  consideration  of  such  bills  is  void,  and 
does  not  constitute  a  debt  provable  in  bankruptcy. 

Question  npon  the  certificate  of  a  register  in  bank- 
ruptcy. 

Ekskine,  J.— In  1863,  John  Neal  loaned  twenty-five 
hundred  dollars  in  **  Confederate  treasury  notes,"  to 
Milner,  the  bankrupt,  for  which  amount  he  made  his 
promissory  note  to  Neal.  Subsequently  Neal,  in  mak- 
ing a  disposition  of  some  of  his  property  among  his 
children  and  grandchildren,  gave  this  note  to  his  son- 
in-law,  Samuel  Bailey,  in  trust  for  minor  children  of 
Susan  BeaU,  a  daughter  of  Neal. 

Bailey,  as  trustee,  sought  to  prove  this  claim  against 
the  estate  of  the  bankrupt.     Counsel  for  the  latter 
objected :  First,  because  the  consideration  for  the  con 
tract  was  Confederate  treasury  notes ;  secondly,  because 
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these  notes  were  borrowed  for  the  purpose  of  hiring  a 
substitute  to  serve  in  the  Confederate  army,  with  the 
knowledge  of  Neal ;  and  that  the  notes  were  so  appro- 
priated, and  the  substitute  hired  therewith  did  go  into 
the  said  army. 

Evidence  being  heard  on  these  points,  the  register 
rejected  the  claim,  and  the  proceedings  were  certified 
to  the  judge.  The  conclusion  at  which  the  register 
arrived  was  approved. 

The  party  whose  claim  was  thus  rejected  petitioned 
the  judge  fo?a  re-hearing,  on  the  ground  that  the  testi- 
mony  adduced — ^in  proof  of  the  second  objection,  in  par- 
ticular— was  wholly  insufficient  to  warrant  the  decision 
of  the  register,  or  affirmance  by  the  court.  A  new 
hearing  was  granted  before  the  register.  The  testimony 
on  both  sides  is  long  and  contradictory,  with  the  excep- 
tion that  all  agree  that  the  loan  was  made  in  Confede- 
rate treasury  notes. 

The  register  adhered  to  the  course  of  reasoning  pre- 
viously entertained  by  him,  and  gave  the  same  judg- 
ment as  before.  Mr.  Bailey  being  still  dissatisfied  with 
the  ruling,  the  matter  was  again  certified  for  review. 

Prom  the  views  which  I  entertain  of  the  legal  princi- 
ples involved  in  this  proceeding,  it  is  not  essential  to  an 
approval  or  disapproval  of  the  conclusion  at  which  the 
register  arrived,  that  these  Confederate  treasury  notes, 
or  any  portion  of  them,  were  used  to  procure  a  substi- 
tute to  serve  in  the  Confederate  army,  or  that  they  were 
employed  for  any  other  purpose.  The  register  holds, 
as  he  held  at  first,  that  the  contract  was  illegal  and 
void ;  and  this  result  I  approve  and  affirm.  But  I  do 
not  concur  with  him  in  one  of  the  principal  reasons 
advanced  for  his  decision ;  and  which  reason  is 
more  prominently  argued  in  his  first  written  opinion 
than  in  his  last,  namely,  that  these  notes  are  bills  of 
credit  within  the  sense  of  that  term,  as  understood 
in  the  constitution. 
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"No  State  sliall  enter  into  any  treaty,  alliance,  or 
confederation;  grant  letters  of  marque  and  reprisal; 
coin  money;  emit  bills  of  credit,"  etc.  Const.  Art  L 
§  X.  1. 

No  disquisition  on  the  origin  of  bills  of  credit,  or 
history  of  their  rise  and  progress,  or  of  their  fall,  under 
the  inhibition  just  cited,  would  aid  in  the  determination 
of  this  case.  Therefore,  I  will  but  remark  that  the 
great  minds  that  framed  the  constitution  were,  from 
recent  experience,  aware  of  the  blighting  eflEect  on  the 
domestic  and  foreign  commerce  of  the  States,  and  on 
the  welfare  of  the  whole  country,  which  flowed  from 
the  almost  indiscriminate  issuing  of  these  bills  by  the 
colonies,  and  afterwards  by  the  States,  as  money,  among 
the  people,  to  suffer  its  perpetuation,  or  to  longer  tole- 
rate it  to  the  States  ;  and  time  has  proven  the  wisdom 
of  their  statesmanship. 

So  far  as  I  have  been  able  to  ascertain,  all  paper 
answering  to  bills  of  credit  put  forth  during  the  war  of 
independence  were  promises  to  pay.  But  be  this  so  or 
not,  the  supreme  court  of  the  United  States,  in  Craig  v. 
State  of  Missouri,  4  Pet  410,  held  that  a  paper  cur- 
rency emitted  by  a  State,  and  receivable  in  discharge 
of  all  debts  and  taxes  due  the  State,  and  of  all  salaries 
and  fees  of  office,  &c.  &c. — and  pledging  the  faith  and 
funds  of  the  State  for  the  redemption  of  these  paper 
issues — ^was  within  the  constitutional  prohibition. 

The  same  court,  in  Briscoe  v.  Bank  of  the  Common- 
wealth of  Kentucky,  11  Pet.  258,  gave  the  following 
comprehensive  definition  of  a  bill  of  credit:  "The 
definition,  then,  which  does  include  all  classes  of  bills 
of  credit  emitted  by  the  colonies  or  States,  is  a  paper 
issued  by  the  sovereign  power,  containing  a  pledge  of 
its  faith,  and  designed  to  circulate  as  money.'' 

Taking  this  definition,  as  imparted  by  the  highest 
judicial  tribunal  in  the  land,  as  a  guide,  it  will  conduct 
to  a  correct  conclusion  of  the  endeavor  to  ascertain 
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whether  these  treasary  notes,  or  bills,  issned  by  the 
so-called  Confederate  States,  fall  within  it. 

Although  it  is  declared  that  no  State  shall  emit  bills 
of  credit,  yet  if  two  or  more  of  the  States  ally  th^i- 
selves,  or  confederate  together,  and  on  their  faith  and 
credit  issue  these  bills,  I  apprehend  the  inhibition 
would  apply  with  a  force  equally  as  direct  and  con- 
trolling against  the  allied  or  confederate  States  as 
against  a  single  one. 

Here  is  a  copy  of  one  of  these  treasury  notes : 

^^  Fundable  in  eight  per  cent,  stock  or  bonds  of  the 
Confederate  States.  Six  months  after  a  ratification  of  a 
treaty  of  peace  between  the  Confederate  States  and  the 
United  States,  the  Confederate  States  of  America  will 
pay  five  dollars  to  bearer.  Bichmond,  September 
2,  1861.  Receivable  in  payment  of  aU  dues  except 
export  duties. '* 

Then  follow  the  names  of  a  register  and  treasurer. 

One  decision— and  only  one — on  this  subject  has 
been  brought  to  my  notice ;  that  is  the  case  of  Bank  of 
Tennessee  v.  Union  Bank  of  Louisiana,  lately  tried  be- 
fore Judge  DxTB^L  and  a  jury,  in  the  circuit  court  of 
the  United  States  for  the  eastern  district  of  Louisiana, 
and  published  in  the  American  Law  Heview  for  Jan- 
uary, 1868. 

The  judge  is  there  reported  to  have  said,  in  his 
charge  to  the  jury,  *'  That  Confederate  treasury  notes 
issued  by  said  government,  and  circulated  as  money, 
were  bills  of  credit  within  the  meaning  of  the  constitu- 
tion, and  therefore  an  unlawful  issue."  The  views 
which  present  themselves  to  my  mind  do  not  terminate 
in  accord  with  the  opinion  expressed  by  the  learned 
judge. 

During  the  latter  part  of  the  year  1860,  and  in 
the  early  part  of  1861,  South  Carolina,  GFfeorgia, 
Louisiana,  Virginia,  and  other  States,  by  similar  modes, 
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called  on  the  people  to  send  del^ates  to  meet  in  con- 
vention. Accordingly,  these  conventions  assembled, 
and  each  passed  an  ordinance  of  secession,  as  it  is  gen- 
erally termed,  by  which  ceremony  these  conventions 
severally  adventured  to  withdraw  the  States  from  the 
Federal  Union,  and  to  release  the  people  from  their 
subjection  to  the  laws  of  the  land,  and  their  allegiance 
to  the  nation.  The  constitutional  State  governments 
were  overthrown,  and  superseded  by  spurious  and  rev- 
olutionary governments.  The  setting  up  of  a  pretended 
central  or  general  government,  styled  ^^  The  Confederate 
States  of  America,''  followed ;  and,  soon  thereafter, 
open  rebellion  and  war  of  portentous  magnitude  burst 
upon  the  nation.  Prize  Cases,  2  Blacky  635;  Short- 
ridge  t.  Macon,  United  States  circuit  court,  district  of 
North  Carolina,  Opinion  of  the  court  delivered  by 
Chief  Justice  Chase,  2  Am.  Law  Review^  96.* 

In  tie  seceded  States  (so-called)  the  sovereign  author- 
ity being,  for  the  time,  displaced,  consequently  there 
ceased  to  be,  within  any  of  them,  a  government  xmder 
the  constitution  of  the  United  States.  Then,  can  it  be 
said  that  the  usurping  power  could  pledge  the  faith  of 
the  State  by  a  public  law,  or  otherwise,  for  the  payment 
of  the  notes  or  bills  issued  by  the  sO-caUed  Confederate 
States  of  America?  Or  could  this  pretended  central 
government  bind  any  of  those  States  for  the  redemption 
of  these  notes  ? 

But  these  Confederate  treasury  notes  or  bills  do  not 
pretend  to  have  been  emitted  by  a  State,  or  a  combina- 
tion of  States  of  the  Union  ;  nor  can  it  be  inferred  from 
Indicia  found  upon  them — nor  can  their  recondite  his- 
tory show— that  they  emanated  from  the  sovereign 
power,  and  on  the  feith  of  any  of  the  States.  And  thus 
it  will  be  seen,  that  they  did  not  possess  the  character- 
istic attributes  of  biUs  of  credit,  in  accordance  with  the 
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definition  of  the  supreme  court  of  the  United  States ; — 
they  did  not  issue  by  virtue  of  the  sovereignty  of  the 
State,  nor  did  they  rest  for  their  currency  on  the  faith 
of  the  State  pledged  by  a  public  law.  Darringer  v. 
State  Bank  of  Alabama,  13  Bow.  13. 

Notwithstanding  these  notes  or  bills  were  not,  in 
my  judgment,  bills  of  credit  within  the  prohibition  con- 
tained in  section  x.  of  article  I.  of  the  Constitution, 
yet  they  were  none  the  less  illegal ;  they  were  issued 
by  a  pretended  government,  organized  in  the  name  of 
certain  States,  by  subjects  and  citizens  of  the  United 
States,  and  who,  at  the  very  time,  were  in  rebellion 
against  their  rightful  government,  and  whose  design 
and  object  it  was  to  ^'dismember  and  destroy  it." 
Prize  Cases ;  Shortridge  v.  Macon,  supra. 

It  may  not  be  whoUy  unimportant  to  remark  that 
it  is  a  well  established  doctrine  of  the  courts  that  a 
wide  distinction  exists  between  an  executed  and  an  ex- 
ecutory contract.  In  the  former  case  courts  of  justice 
will  not,  as  a  general  rule,  interfere  between  the  par- 
ties, to  set  the  contract  aside,  but  will  leave  them  where 
they  placed  themselves ;  and  this,  too,  notwithstanding 
the  contract  be  in  part  only  founded  on  an  illegal  con- 
sideration. 

Neverthless,  any  person  owning  property  may,  if  no 
fraud  be  put  upon  him,  and  no  misrepresentation,  or 
circumvention,  or  covin  enter  into  the  transaction, 
alienate  it  conditionally  or  absolutely,  for  what  cur- 
rency or  thing  he  chooses,  or  even  give  it  away. 

But  an  executory  contract,  like  this  claim  of  Bailey, 
the  trustee,  nevertheless,  will  not  be  enforced.  The 
principles  of  law  directly  applicable  to  executory  con- 
tracts, based  upon  illegality,  were  long  since  deter- 
mined by  the  courts,  both  in  England  and  in  this  coun- 
try. One  case  only  will  be  referred  to.  .The  doctrine 
on  this  subject,  as  laid  down  by  Mr.  Justice  Wash- 
ington, in  Tolar  v.  Armstrong,  4  Wash.  O.  Ct.  296,  is 
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SO  succinctly  annotmced  that  it  is  best  it  be  given  in 
his  own  words:  "I  understand  the  rule,  as  now  al- 
ready settled,  to  be,  that  where  the  contract  grows  im- 
mediately out  of,  and  is  connected  with  an  illegal  or 
immoral  act,  a  court  of  justice  will  not  lend  its  aid 
to  enforce  it.  And  if  the  contract  be  in  part  only  con- 
nected with  the  ill^al  transaction,  and  growing  imme- 
diately out  of  it,  though  it  be  in  fact  a  new  contract,  it 
is  equally  tainted  by  it.'^ 

If  this  demand  of  twenty-five  hundred  dollars  were 
allowed,  the  dividends  of  the  creditors,  arising  from  the 
assets  would,  of  course,  be  diminished  that  amount — 
and  this  without  any  fault  on  their  part,  but  whoUy 
through  the  illegal  dealings  of  the  bankrupt  and  Neal. 
Barikr.  i.  §  22. 

I  may  add  that  the  law,  in  allowing  a  guilty  party 
to  take  advantage  of  the  illegality  of  his  own  act — as  is 
here  done  by  the  bankrupt — does  so,  not  with  a  view 
of  conferring  a  benefit  on  him,  but  upon  grounds  of 
public  policy;  and  also,  in  this  case,  that  injustice 
may  not  be  done  to  the  creditors  of  the  bankrupt. 

The  decision  of  the  register  is  approved.  Th&  clerk 
wiU  certify  this  opinion  to  Mr.  Register  Murray. 

Note. — ^This  case  and  Cuyler  «.  Ferrill,  AnU^  169,  shonld  be  read 
in  connection  with  the  later  decision  of  the  supreme  court  in  Thoring- 
ton  V.  Smith,  8  WaU.  1.  It  is  there  held,  in  an  action  to  recover  the 
agreed  price  in  a  contract  of  sale  of  property  made  in  the  usual  course 
of  business,  and  which  price  was,  by  the  actual  intent  and  understand- 
ing of  the  parties,  payable  in  Confederate  notes,  that  a  contract  made 
between  persons  residing  in  the  so-called  Confederate  States,  during 
the  rebellion,  and  expressed  to  be  payable  in  Confederate  notes,  but 
haying  no  other  tendency  or  purpose  to  aid  the  rebellion  than  the  mere 
&ct  of  its  treating  Confederate  paper  as  the  currency  in  which 
it  should  be  discharged,  may  be  enforced  by  action  in  the  courts 
of  the  United  States.  Although  the  goyemment  of  the  Confederate 
States  was  not  a  de  facto  goyemment  in  the  highest  sense  known  to  the 
law,  it  was  for  the  time  being  a  government  of  paramount  force.  It 
acquired  an  actual  supremacy,  which  indeed  is  not  a  legal  defense  for 
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District  Caurty  District  of  Wisconsin;  AprU  2!,  1868. 

Peosecutions  fob  FoEFErrxTRES. — ^Limitations  of 

Time. 

The  defendant,  in  an  infonnation  to  enforce  a  forfeiture  under  the  in- 
ternal revenue  hiws,  may  take  adTantage  of  the  fiict  that  the  prose- 
cution was  not  instituted  within  the  time  limited  by  law  for  com- 
mencing it,  under  the  general  issue.  He  is  not  required  to  plead 
specially. 

In  general,  where  an  action  for  the  recovery  of  a  penalty  or  a  proceed- 
ing to  enforce  a  forfeiture  is  pending  at  the  time  of  the  repeal  of  the 
stetute  imposing  such  penalty  or  forfeiture,  or  is  instituted  after- 
wards, the  repeal  is  a  bar  to  the  action  or  proceeding,  unless  the  r^ 
pealing  act  conteins  a  saving  clause. 

The  Internal  Revenue  Act  of  1866,  in  repealing  the  act  of  1864,  con- 
tains a  saving  clause  (section  70)  which  operates  to  preserve  and 
continue  demands  which  vested,  and  proceedings  which  were  com- 
menced under  the  act  of  1864. 


acts  of  hostility  performed  under  it  towards  the  United  States,  but 
which  rendered  submission  to  its  authority  in  civil  and  local  matters, 
not  only  a  necessity  but  a  duty.  The  notes  issued  by  ite  authority 
must  be  regarded  as  a  currency  imposed  on  the  commimity  by  an  irre- 
sistible force.  They  must  be  regarded  in  our  courts  in  the  same  light 
as  if  they  had  been  issued  by  a  foreign  government  temporarily  occu- 
pying a  part  of  the  territory  of  the  United  Stete&  Contracts  stipu- 
lating for  payment  in  such  currency  cannot  be  regarded,  merely  for 
that  reason,  as  made  in  aid  of  the  insurrection.  They  are  free  from 
blame  except  proved  to  have  been  made  with  actual  intent  to  promote 
the  insurrection.  And  they  should  be  enforced  in  the  courts  of  the 
United  States,  after  the  restoration  of  peace,  to  the  extent  of  their  just 
obligation. 
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Motion  to  ^t  aside  a  yerdict  agaii^  the  defendant 
in  an  information  for  a  breach  of  the  revenne  laws. 

The  information  in  this  case  was  filed  against  cer- 
tain apparatus  used  in  the  distillation  of  spirits,  in  vio- 
lation of  the  Internal  Bevenue  Law.  It  charged  that 
the  violations  of  law  relied  nx>on  as  a  ground  of  for- 
feiture took  place  between  September  8,  1864,  and 
March  1,  1866. 

The  claimant  answered  generally  '^that  the  said 
several  articles  and  property  seized  did  not,  nor  did 
any  part  thereof,  become  forfeited  in  the  manner  and 
form  in  the  said  information  in  that  behalf  alleged." 

Upon  the  trial  of  the  issue,  after  evidence  upon  the 
question  of  forfeiture  had  been  produced,  the  counsel 
for  the  claimant  oflEered  to  prove  that  the  facts  relied 
upon  to  support  the  information  were  substantially 
brought  to  the  knowledge  of  the  collector  and  deputy 
collector  of  the  district  in  the  month  of  September, 
1866,  and  a  seizure  of  the  same  property  in  the  distil- 
lery was  then  made,  but  was  not  prosecuted.  The 
proof  was  oflEered  for  the  purpose  of  taking  advantage 
of  the  limitation  prescribed  in  section  68  of  the  act  of 
June  2, 1864, 13  Stat,  at  L.  248,  authorizing  seizures.  It 
provides '  ^  That  such  seizures  shall  be  made  within  thirty 
days  after  the  cause  for  the  same  shall  have  come  to 
the  knowledge  of  the  collector,  or  deputy  collector,  and 
that  proceedings  to  enforce  said  forfeiture  shall  have 
been  commenced  by  such  collector  within  twenty  days 
after  the  seizure  thereof.''  The  evidence  was  objected 
to  on  the  part  of  the  prosecution,  as  not  responsive  to 
the  information,  and  not  evidence  under  the  answer. 
The  objection  was  overruled,  and  evidence  admitted. 

The  evidence  showed  an  investigation  of  the  aflfairs 
of  the  claimant,  by  the  collector  of  his  district,  and  a 
seizure  of  the  distillery  in  September,  1866 ;  a  subse- 
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quent  abandoniiient  of  that  seizure  ;  a  farther  investi- 
gation by  the  collector,  and  a  second  seizure  made  in 
September,  1867,  npon  which  the  present  information 
was  filed  within  the  twenty  days  allowed  by  law. 

The  jury  found  a  verdict  for  the  United  States, 
which  the  claimant  now  moved  to  set  aside,  npon 
the  ground  that  it  was  against  the  law  and  the  evi- 
dence. 

Smith  &  Carpenter^  for  the  motion. 

Ldkin  <fe  Palmer^  opposed. 

MiLLEB,  J. — ^The  inquiry  is  in  regard  to  the  knowl- 
edge of  the  collector  and  deputy  collector  of  the  cause 
for  seizure  more  than  thirty  days  before  this  seizure 
was  made. 

Knowledge  of  the  cause  for  seizure  means  knowl- 
edge on  the  part  of  the  oflBcer  of  facts  tending  to  estab- 
lish a  cause  for  seizure  prescribed  in  the  statute.  Mere 
vague  rumor  or  suspicion,  or  loose  assertions  of  irre- 
sponsible persons,  are  not  sufficient.  It  must  consist 
of,  or  be  founded  upon,  such  facts  communicated  to  or 
ascertained  by  the  officer  from  reliable  sources,  as 
prima  fade  to  establish  a  fraud  upon  the  law. 

The  facts  relied  on  in  support  of  this  information, 
and  substantially  upon  which  the  verdict  was  ren- 
dered, were  known  to  the  collector  and  deputy  collec- 
tor, and  to  Inspector  Burpee,  who  is  the  informer,  in 
the  fall  of  the  year  1866,  a  year  before  this  seizure  was 
made. 

The  evidence  upon  the  subject  of  the  statute  limita- 
tion was  submitted  to  the  jury,  together  with  all  the 
evidence  in  the  cause,  with  instructions  upon  the  law 
of  the  case.  The  jury  were  charged  that  claimant  can 
take  advantage  of  the  statute  of  limitation ;  and  that 


District  of  Wisconsik.  271 

United  States  «.  Six  Fermenting  Tube. 

the  law  requires  prompt  action  on  the  part  of  revenue 
officers. 

After  much  reflection  I  should  not  feel  justified  in 
disturbing  the  verdict  upon  the  merits.  Finding  the 
verdict  upon  the  evidence,  mostiy  circumstantial,  was  no 
abuse  of  the  prerogative  of  the  jury.  The  evidence  was 
sufficient  to  bring  the  mind  to  the  conclusion  that  the 
alleged  cause  of  forfeiture  was  well  founded.  The  im- 
peached witnesses  were  sufficientiy  sustained  and  cor- 
roborated to  authorize  the  jury  in  finding  the  verdict  in 
part  on  their  testimony.  The  means  taken  by  claimant 
to  procure  counter-affidavits  from  those  witnesses  no 
doubt  prejudiced  his  case  with  the  jury. 

I  will  confine  this  investigation  to  the  subject  of  lim- 
itation allowed  to  be  raised  at  the  trial  upon  the  plead- 
ings. The  answer  is  in  the  nature  of  a  plea  of  the 
general  issue.  It  is  a  general  denial  of  lihe  facts  alleged 
in  the  information.  In  cases  of  seizure  this  mode 
of  pleading  is  allowable.  Oonkl.  Fr.  690.  Special 
pleadings  in  actions  for  penalties  and  forfeitures,  or  in 
criminal  prosecutions,  are  almost  entirely  disused.  A 
demurrer  to  an  indictment  is  occasionally  interposed. 
The  general  practice  is  either  a  motion  to  quash,  or  a 
motion  in  arrest,  after  a  verdict  of  guilty.  In  criminal 
prosecutions,  although  a  defendant  may  plead  to  the 
jurisdiction  of  the  court,  there  are  but  few  instances 
in  which  he  is  obliged  to  have  recourse  to  such  a  plea. 
He  may  take  advantage  of  the  matter  under  the  general 
issue.    Archb.  Or.  PI.  80. 

In  a  case  under  the  statute  of  31  Elizabeth^  which 
provides  that  aU  actions  for  any  forfeiture  upon  any 
penal  statute  shall  be  brought  within  two  years,  the 
court  held  that  the  defendant  may  take  advantage  of 
the  statute  on  the  general  issue,  and  need  not  plead  it. 
BvU.  N.  P.  195.  In  Johnson  t.  United  States,  3  Mc- 
LeaUy  89,  the  court  did  not  permit  the  party  indicted 
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to  take  advantage  upon  habeas  carpus  of  the  limitation 
of  indictments,  where  the  objection  had  not  been  made 
of  record  by  plea.  In  United  States  v.  Ballard,  3  Mc- 
Lean^ 469,  title  question  of  limitation  was  raised  upon 
the  date  mentioned  in  the  indictment,  upon  which  the 
alleged  i>erjnr7  had  been  committed,  and  the  act  was 
held  to  bar  the  prosecution.  In  United  States  t?.  Mayo, 
1  Oall.  396,  there  was  a  plea  of  the  statute  of  limitation. 
But  in  Parsons  v.  Hunter,  2  Sumn.  419-426,  the  same 
court  declares  in  the  opinion,  that  in  suits  on  penal 
statutes,  the  statute  of  limitation  need  not  be  pleaded ; 
but  may  be  taken  advantage  of  under  the  general 
issue. 

By  section  32  of  the  Crimes  Act  of  1790,  1  Stat, 
at  L.  119,  it  is  enacted,  ^^That  no  person  shall  be 
prosecuted,  tried,  or  punished  for  treason  or  other 
capital  oflTense,*  willful  murder  and  forgery  excepted, 
unless  the  indictment  for  the  same  shall  be  found  by  a 
grand  jury  within  three  years  next  after  the  treason  or 
capital  offense  shall  be  committed  ;  nor  shall  any  per- 
son be  prosecuted,  tried,  or  punished  for  any  offense 
not  capital,  unless  the  indictment  for  the  same  shall  be 
found  within  two  years  from  time  of  committing  the 
offense ;  provided,  that  nothing  herein  contained  shall 
extend  to  any  person  or  persons  fleeing  from  justice." 
By  acts  of  Congress,  the  period  of  limitation  for  the 
prosecution  of  any  crime  arising  under  the  revenue 
law,  and  suits  for  fines  and  forfeitures,  is  five  years. 

Cases  arising  under  the  act  limiting  prosecutions 
have  been  presented  to  the  consideration  of  courts  under 
different  forms  of  pleading.  In  United  States  v.  Slocum, 
1  Oranch  C.  Ct.  486,  the  limitation  was  specially 
pleaded.  In  United  States  v.  Porter,  2  Id.  60,  the 
limitation  was  not  pleaded.  In  United  States  v.  Wil- 
son, 3  Id.  441,  the  question  was  raised  by  demurrer. 
In  United  States  v.  White,  6  Id.  73,  it  is  decided  that 
lindtation  may  be  given  in  evidence  by  the  defendant 
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under  the  general  issue  in  a  criminal  cause,  and  the 
United  States  may  give  in  evidence  the  fact  that  defend- 
ant fled  from  justice,  and  therefore  was  not  entitled  to 
the  benefit  of  the  limitation.  In  the  opinion  on  page 
82,  the  court  remarks:  "The  court  is  bound  to  take 
notice  that  the  defendant,  upon  the  plea  of  not  guilty, 
had  a  right  to  avail  himself  of  the  limitation  of  time,  if 
he  was  entitled  to  it ;  and  that  the  United  States  had  a 
right  to  show  that  he  was  not  entitled  to  its  benefits. 
If,  from  accident  or  ignorance  of  his  rights,  the  defend- 
ant should  have  been  prevented  from  asserting  or  using 
his  right,  it  might  be  ground  of  a  motion  for  a  new 
trial."  In  the  case  of  Lee  t).  Clark,  2  East,  333,  336,  an 
action  of  debt  for  a  x)enalty  given  by  the  game  laws, 
upon  the  plea  of  nil  debet^  the  verdict  was  for  the  plain- 
tiflf.  Lord  Ellenborotjgh,  during  the  argument,  said : 
"  That  notwithstanding  the  allegation  that  the  offense 
was  committed  within  six  calendar  months,  yet  if  it 
were  not  computed  within  the  time  prescribed  by  the 
statute,  the  plaintiff  must  have  been  nonsuited."  Law- 
rence, J.,  remarked:  "The  time  having  elapsed 
would  have  been  evidence  for  the  defendant  on  the  plea 
of  nil  debet:'  See  also  1  Chitty  Cr.  L.  471,  475,  626  ; 
Esp.  Pen.  Stat.  78. 

The  statute  limitation  seems  to  require  that  evidence 
of  the  time  the  officer  obtained  knowledge  of  the  cause 
of  forfeiture  should  be  received  under  the  general  issue. 
It  is  an  appropriate  inquiry  upon  the  trial  of  the  cause. 
Proof  on  the  subject  might  involve  a  more  extended 
range  than  if  the  seizxire  were  prohibited  after  or  be- 
tween certain  dates.  Seizure  is  an  open  and  notorious 
act  on  the  part  of  the  officer,  known  to  the  party  in 
possession  ;  but  on  what  day  or  time  the  cause  of  seiz- 
ure came  to  the  knowledge  of  the  officer  may  have  to 
be  ascertained  from  proof  of  several  facts. 

From  this  examination  of  the  subject  I  am  satisfied 

that  the  evidence  was  properly  admitted,  and  that  the 
18  * 
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verdict,  under  the  instructions  of  the  court  upon  this 
subject^  should  have  been  for  claimant 

A  question  arises, — What  eflFect  the  repeal  of  section 
68  has  on  this  case,  if  any  i  The  information  charges 
the  offenses  against  the  act  to  have  been  committed  be- 
tween September  3,  1864,  and  March  1,  1866.  And  the 
seizure  is  alleged  to  have  been  made  on  October  11, 
1867,  under  and  in  pursuance  of  the  act  of  June  30, 
1864,  and  the  acts  amendatory  thereof  and  supplemen- 
tary thereto. 

It  is  an  established  rule,  that  where  an  action  for  the 
recovery  of  a  penalty,  or  a  proceeding  to  enforce  a  for- 
feiture prescribed  in  a  legislative  act,  is  pending  at  the 
time  of  the  repeal  of  the  act,  or  instituted  after  the  re- 
peal, such  repeal  is  a  bar  to  the  action  or  proceeding, 
in  the  absence  of  a  saving  clause  in  the  repealing  act. 

A  clause  of  the  repealing  act  provides  that  the  repeal 
shall  take  effect  on  September  1,  1866.  The  act  of 
March  3,  1865,  13  JSiat.  at  L.  472,  continues  in  force 
section  68  of  the  act  of  1864.  These  two  last  acts  were 
in  force  at  the  time  of  claimant' s  operations  in  the  dis- 
tillery, and  for  six  months  thereafter.  The  act  of  July, 
1866,  repealing  section  68^  provides,  in  section  70,  "  That 
all  the  provisions  of  former  acts  repealed  shall  be  in 
force  for  collecting  all  taxes,  duties  and  licenses  prop- 
erly assessed,  or  liable  to  be  assessed,  or  accruing  under 
the  provisions  of  acts,  the  right  to  which  has  already 
accrued,  or  which  may  hereafter  accrue  under  said  acts, 
and  for  maintaining  and  contmuing  liens,  fines,  penal- 
ties and  forfeitures  incurred  under  and  by  virtue 
thereof,  and  for  carrying  out  and  completing  all  pro- 
ceedings which  have  been  already  commenced,  or  that 
may  be  commenced  to  enforce  such  fines,  penalties,  and 
forfeitures  under  said  acts."  It  is,  therefore,  apparent 
that  section  68  of  the  act  of  1864  remains  in  force  as  to 
this  case,  including  the  proviso  of  limitation,  notwith- 
standing the  repeal.    The  distillery  apparatus  was  sub* 
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ject  to  seizure  as  fbrfeited  for  offenses  propounded  in 
the  information  before  the  repeal  affected  the  section  in 
any  manner ;  and  the  above  provision  of  the  repealing 
act  reserves  to  the  government  the  right  to  institute  and 
prosecute  these  proceedings  to  enforce  the  forfeiture. 

The  court  being  satisfied  that  the  seizure  upon 
which  this  information  is  founded  was  not  made  within 
thirty  days  after  the  cause  for  the  same  had  come  to 
the  knowledge  of  the  collector  and  deputy-coUector,  it 
is  therefore  ordered  that  the  verdict  be  set  aside  and 
the  information  dismissed. 


UNITED  STATES  v.  OLNEY. 

District  Court;  District  of  Oregon^  Noverriber  71,  1868. 

Lotteries. — Interpretation  of  Revenue  Laws. 

A  scheme  for  the  disposal  of  town  lots,  by  the  tenns  of  which  a  number 
of  lots  are  sold,  and  others  are  reserved  to  be  distributed  by  lot 
among  the  purchasers  of  the  first  portion,  so  that  the  chance  of  ob- 
taining one  of  the  reserved  or  prize  lots  forms  a  part  of  the  induce- 
ment or  consideration  for  which  each  purchaser  pays  the  price  agreed 
on  for  the  lot  sold  to  him,  is  a  ^^  lottery  "  within  the  operation  of  a 
law  imposing  a  tax  on  lotteries,  for  purposes  of  revenue. 

Various  definitions  of  the  term  lottery,— collected. 

A  revenue  law  ought  to  be  liberally  construed,  with  a  view  to  attain 
the  object  for  which  it  is  enacted, — ^viz :  the  raising  a  revenue. 

Trial  by  the  court. 

This  action  was  brought  against  Cyrus  Olney,  to 
recover  a  special  tax  of  one  hundred  dollars,  claimed  to 
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be  due  from  him  as  a  ^  lottery  dealer ;"  under  sectioiL 
79,  subd.  6  of  the  Internal  Revenue  Law  of  June  30, 1864, 
as  amended  by  the.act  of  July  13, 1866. 

Upon  the  trial,  which  took  place  before  the  court 
without  a  jury,  in  pursuance  of  a.  stipulation  between 
the  parties,  the  court  found  the  following  facts,  among 
others : 

On  March  15, 1867,  the  defendant,  being  the  own^ 
of  a  large  number  of  town  lots  in  Astoria,  in  Oregon, 
entered  upon  a  scheme  for  disposing  of  them.  Three 
hundred  lots  he  offered  for  sale  at  the  uniform  price  of 
fifty  dollars.  The  other  three  hundred  he  arranged  in 
what  were  denominated  ' '  prize  parcels. '  ^  Some  of  these 
comprised  two,  four,  or  six  lots  each;  others,  single 
lots,  of  various  values ;  while  one  comprised  a  house 
and  lot,  and  another  a  cottage  and  three  lots,  of  consid- 
erably greater  value  than  the  parcels  in  the  first  men- 
tioned classes.  By  the  terms  of  his  advertisements  and 
sales,  each  purchaser  of  a  fifty-dollar  lot  received  a 
ticket  entitling  him  to  a  share  or  chance  in  a  distribution 
by  lot  of  the  prize  parcels. 

After  the  defendant  had  sold  all  the  fifty-dollar  lots, 
each  having  a  ticket  or  share  in  the  distribution  con- 
nected with  it,  and  in  pursuance  of  the  scheme  above 
described,  a  drawing  of  lots  was  made,  upon  the  results 
of  which  certain  persons  from  among  the  purchasers  of 
the  fifty  dollar  lots  were  declared  to  be  the  purchasers 
of  the  prize  parcels  drawn  by  them,  respectively,  and 
the  defendant  executed  deeds  to  them  accordingly. 

About  one-third  of  the  contracts  for  the  purchase 
and  sale  of  the  tickets  or  shares  in  the  scheme  were  in 
writing,  in  two  parts.  One  of  these  parts  was  signed 
by  the  defendant,  and  was  in  these  words : 

"Astoria,  May  1, 1867. 

* '  This  certifies  that  Paul  Corno  has  subscribed  for 
twenty  shares  in  my  scheme  for  the  sale  and  distribu- 
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Hon  of  town  lots  in  Astoria,  Oregon,  and  will  be  entitled 
to  a  warranty  deed  for  the  property  wMch  shall  be 
drawn  to  him  according  to  the  prosx>ectas,  on  payment 
of  the  note  giyen  for  the  pn^^chase  money, 

•  "(Signed)  Cyeus  Olkey.'' 

The  other  part  was  signed  by  the  subscriber,  and 
was  in  these  words : 

"  $1,000.  Astoria,  Map  1, 1867. 

"For  value  received,  I  promise  to  pay  to  the  order 
of  Cyrus  Olney  one  thousand  dollars  in  gold  X50in.  This 
note  is  given  for  twenty  shares  in  the  Astoria  town  lot 
distribution,  and  is  payable  when  the  deed  is  ready  for 
delivery,  according  to  the  prospectus. 

* '  (Signed)  Paul  Corno?^ 

The  question  in  the  case  was,  whether  the  scheme 
above  described  constituted  a  "lottery''  within  the 
meaning  of  that  provision  of  the  internal  revenue  law 
which  imposes  a  special  tax  upon  every  lottery  ticket 
dealer. 

Addison  (7.  OibbSj  for  the  government. 

The  defendant  in  person. 

Deadt,  J. — ^This  action  is  brought  to  recover  the 
sum  of  one  hundred  dollars,  alleged  to  be  due  the  Uni- 
ted States  from  the  defendant,  as  a  special  tax  for 
engaging  in  the  business  of  lottery  dealer.  It  was  com- 
menced October  17,  1887,  and  tried  by  the  court  with- 
out the  intervention  of  a  jury,  on  November  13  thereaf- 
ter, and  has  since  been  continued  from  term  to  term  for  - 
deliberation  and  advisement.  The  fetcts  of  the  case  are 
stated  in  the  findings  of  the  court. 

"The  law  imposing  this  tax  is  found  in  subdivision  6 
of  section  79  of  the  Internal  Bevenue  Act  of  June  30, 
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1864,  as  amended  by  the  act  of  July  13, 1866,  14  Stat  at 
L.  116,  which  reads  as  follows : 

"Lottery  ticket  dealers  shall  pay  one  hundred  dol- 
lars. Every  i)erson,  assocu^tion,  firm,  or  corporation 
which  shall  make,  sell,  or  oflFer  to  sell  lottery  tickets  or 
fractional  parts  thereof,  or  any  token,  certificate,  or 
device  representing  or  intending  to  represent  a  lottery 
ticket  or  any  fractional  part  thereof,  or  any  policy  of 
numbers  in  any  lottery,  or  shall  manage  any  lottery,  or 
prepare  schemes  of  lotteries,  or  sux)ermtend  the  draw- 
ing of  any  lottery,  shall  he  deerned  a  lottery  ticket 
dealer. ^^ 

The  statute  imposes  a  tax  upon  a  dealer  in  lottery 
tickets,  and  also  declares  who  shall  be  deemed  such 
dealer,  but  it  does  not  define  or  limit  the  signification 
of  the  word  lottery.  A  person  to  be  liable  as  a  dealer 
in  lottery  tickets  must,  in  some  of  the  modes  or  instan- 
ces mentioned  in  the  statute,  be  engaged  in  the  prepara- 
tion, conduct,  or  management  of  a  lottery^  so  that  the 
liability  of  the  defendant  turns  upon  the  questiou, 
What  is  a  lottery  ?  The  answer  to  this  question  must 
be  found  in  the  meaning  of  the  word,  as  established  by 
usage  and  authority.  I  assume,  with  the  argument  for 
the  defendant,  that  the  legal  and  popular  meaning  of 
the  term  coincides,  and  that  it  is  used  in  the  statute  ac- 
cording to  its  primary  and  general  acceptation.  Indeed, 
I  am  not  aware  that  the  word  has  any  technical  or 
peculiar  significance. 

The  word  ''lottery"  is  defined  and  used  as  follows 
by  lexicographers  and  writers : 

"A  distribution  of  prizes  and  blanks  by  chance ;  a 
game  of  hazard,  in  which  small  sums  are  ventured  for  the 
chance  of  obtaining  a  larger  value  either  in  money  or 
other  articles." —  Worcester's  Die. 

"A  disposition  of  prizes  by  lot  or  chance." — Web- 
stefsJHc. 
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"  A  scheme  for  the  distribution  of  prizes  by  chance." 
— Boumefs  Die. 

"  A  kind  of  game  of  hazard,  wherein  several  lots  of 
merchandise  are  deposited  in  prizes  for  the  benefit  of  the 
fortunate." — JSees.  Cyclopcedia. 

"A  sort  of  gaming  contract,  by  which,  for  a  valua- 
ble consideration,  one  may  by  favor  of  the  lot  obtain  a 
prize  of  a  value  superior  to  the  amount  or  value  of  that 
which  he  risks." — American  Cyclopcedia. 

"  That  the  chance  of  gain  is  naturally  over-valued, 
we  may  learn  from  the  universal  success  of  lotteries." — 
SmilKs  Wealth  of  Nations^  b.  1,  c.  10. 

All  these  authorities  agree  that  where  there  is  a  dis- 
tribution of  prizes — something  valuable — ^by  chance  or 
lot,  that  this  constitutes  a  lottery.  But  the  definitions 
from  Worcester  and  the  American  Cyclopadia  are  the 
most  complete.  From  each  of  these  it  expressly  ap- 
pears that  a  valuable  consideration  must  be  given  for 
the  chance  to  draw  the  prize. 

Tried  by  this  standard,  it  is  manifest  that  the  scheme 
prepared  and  carried  out  by  the  defendant  for  the  sale 
and  distribution  of  these  town  lots  was  a  lottery.  True, 
the  purchasers  of  tickets  or  shares  were  in  any  event  to 
get  something — ^at  the  least,  a  lot,  for  the  purposes  of 
this  scheme  estimated  to  be  worth  fifty  dollars.  But  it 
is  not  probdble  that  any  one  would  have  purchased  a 
ticket  if  it  was  certain  that  he  would  have  received 
nothing  in  return  but  one  of  these  so-called  fifty  dollar 
lots.  H  the  first  three  hundred  lots  conld  Jiave  been 
sold  for  fifty  dollars  each  on  account  of  their  market 
value,  certainly  tlie  defendant  would  not  have  been  im- 
provident enough  to  put  the  other  three  hundred  prize 
parcels  into  market  at  the  same  price,  while  their  actual 
value  was  from  one  hundred  dollars  to  five  thousand 
dollars  each.    This  is  neither  reasonable  nor  probable. 

The  chance  of  obtaining  five  thousand  dollars  for 
fifty  dollars  was  the  enticing  object  which  the  scheme 
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held  up  to  the  public  as  an  inducement  to  purchase  the 
shares,  and  this  "chance  of  gain,''  upon  which  depends 
*'the  universal  success  of  lotteries,"  was  to  be  deter- 
mined by  lot.  This  scheme  has  aU  the  attributes 
and  elements  of  a  lottery.  It  is  a  distribution  by  lot 
of  a  certain  number  of  prizes  among  twice  the  number 
of  persons ;  and  that,  too,  of  prizes  very  unequal  in 
value.  The  certificate  of  purchase  issued  by  the  defend- 
ant to  each  purchaser  is  a  ticket  which  entitled  the 
holder  to  the  chance  of  drawing  a  prize  of  from  two  to 
one  hundred  times  the  value  of  the  price  of  the  ticket. 
It  is  evident  that  the  first  three  hundred  lots  could  not 
have  been  sold  by  any  ordinary  method  at  fifty  dollars 
each,  if  at  aU.  This  is  also  probably  true  of  many  of 
the  prize  parcels.  Whatever  may  have  been  their  in- 
trinsic or  fature  value,  the  evident  aim  of  the  scheme 
was  to  sell  them  for  more  than  their  market  value,  and 
this  was  to  be  accomplished  by  an  appeal  to  the  univer- 
sal passion  for  playing  at  games  of  chance.  The  pur- 
chase of  the  ticket  and  the  payment  of  fifty  dollars  was 
made  for  the  chance  of  obtaining  one  of  the  prize  par- 
cels, represented  to  be  worth  many  times  that  sum. 

This  was  a  lottery  according  to  the  common  accepta- 
tion of  the  word.  It  was  a  lottery  within  the  definitions 
in  the  dictionaries. 

It  matters  not,  even  if  the  purchaser  was  to  receive 
WiQfvll  taZue  of  his  money  in  any  event.  As  a  matter 
of  fact,  the  money  was  paid  for  the  chance  of  the  prize 
also,  an^  would  not  have  been  paid  without  this 
inducement  The  sale  of  the  ticket  by  the  defendant 
gave  the  purchaser  this  chance  to  obtain  something 
more  than  he  paid  for.  This  was  dealing  in  lottery 
tickets  within  the  purview  of  the  revenue  act 

The  argument  of  the  defendant  assumes  that  the 
purchasers  of  the  property  bought  six  hundred  parcels 
in  common,  and  after  thus  becoming  the  owners  of  the 
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same,  adopted  this  method  of  distributiiig  or  dividing 
it  among  themselyes. 

If  persons  aLteady  owning  fiiinily  plate,  pictures,  or 
other  property,  not  susceptible  of  division,  or  even 
equal  division,  choose  to  distribute  by  an  appeal  to  lot 
what  has  thus  come  to  them  hrfore  they  had  any 
scheme  of  so  distributing  it,  they  are  not  within  the 
definition  of  a  lottery,  nor  liable  to  this  special  tax. 
They  have  not  given  a  valuable  consideration  for  the 
chance  of  obtaining  something  of  much  greater  value — 
a  prize. 

The  argument  of  the  defendant  is  ingenious  and 
plausible,  but  it  is  based  upon  an  incorrect  assumption. 
It  ignores  the  fact — ^the  mainspring  of  the  whole  transac- 
tion— ^that  the  tickets  were  sold  and  purchased  for  the 
avowed  purpose  of  giving  to  each  of  the  purchasers  a 
chance  to  obtain  a  prize  parcel  by  means  of  this  subse- 
quent allotment.  The  division  by  lot  was  not  an  after- 
thought of  the  purchasers,  but  a  prominent  part  of  the 
original  scheme  of  sale  and  distribution  as  prepared  by 
defendant.  No  purchaser  bought  any  particular  lot  or 
parcel,  or  any  undivided  interest  in  the  whole  property. 
Each  purchaser  bought  the  right  to  have,  by  allotment, 
one  of  the  three  hundred  lots,  estimated  to  be  worth 
fifty  dollars  each,  and  the  chance  of  obtaining  instead 
of  such  lot  one  of  the  three  hundred  prize  parcels, 
represented  to  be  worth  from  one  hundred  dollars  to 
five  thousand  dollars.  The  chance  of  obtaining  one  of 
these  prizes,  and  even  the  most  valuable  one,  rather 
than  the  fifty-dollar  lot,  induced  the  purchaser  to  buy, 
and  enabled  the  defendant  to  sell  the  certificate  of  pur- 
chase. Indeed,  the  sale  of  the  first  three  hundred  lots, 
in  three  hundred  parcels,  for  fifty  dollars  each,  upon  the 
condition  that  they  should  be  distributed  among  the 
purchasers  by  lot,  would  itself  be  a  lottery,  unless  the 
lots  were  in  fact  of  equal  value,  which  is  very  improb- 
able. 
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The  case  is  in  almost  every  respect  the  connterpart 
of  the  celebrated  case  of  the  American  Art  Union,  de- 
cided in  New  York  in  1852.  The  scheme  of  the  Art 
Union  was  that  by  paying  five  dollars,  any  person 
could  become  a  subscriber,  and  entitled  to  an  engrav- 
ing and  certain  numbers  of  The  Bulletin  containing 
the  proceedings  of  the  society,  and  the  chance  of  ob- 
tainiQg  one  of  a  number  of  valuable  paintings  which  in 
December  of  each  year  were  to  be  distributed  by  lot 
among  the  members.  The  drawing  was  to  be  con- 
ducted precisely  as  in  this  case,  by  placing  the  name 
of  the  subscriber  in  one  box  and  the  name  of  the  paint- 
ing in  another.  A  number  being  drawn  from  the  latter 
box,  a  name  was  drawn  from  the  former  one,  and  the 
person  whose  name  was  thus  drawn  was  to  be  the 
owner  of  the  prize  represented  by  that  number. 

The  supreme  court  decided  that  this  was  a  lottery. 
13  Barb.  577.  The  case  was  then  taken  to  the  court  of 
appeals,  and  argued  on  behalf  of  the  Art  Union  with 
great  ability.  The  court  of  apx)eals  aflSrmed  the  decis- 
ion of  the  supreme  court  that  the  scheme  was  a  lottery. 
7  N.  T.  (3  Seld.)  228.  The  proceeding  in  the  New  York 
courts  was  to  enforce  the  forfeiture  of  the  property  pro- 
posed to  be  distributed  by  this  scheme,  and  tJie  case 
turned  upon  the  construction  or  interpretation  of  the 
word  "lottery"  in  the  prohibition  contained  in  the 
constitution  of  the  State:  "No  lottery  shall  hereafter 
be  authorized  in  this  State." 

This  action  is  simply  to  enforce  the  collection  of  a 
tax  imposed  by  the  United  States  upon  all  lotteries.  A 
revenue  law  is  not  to  be  strictly  construed,  but  rather 
the  contrary,  so  as  to  attain  the  ends  for  which  it  was 
enacted.  With  the  policy  or  impolicy  of  allowing  lot- 
teries the  revenue  act  does  not  interfere.  It  simply 
provides  for  taxing  them,  whenever  and  wherever  they 
in  fact  take  place.  They  are  specially  and  heavily 
taxed,  not  for  the  purpose  of  encouraging  or  pro- 
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hiMting  them,  but  Tix>on  the  same  groxiiid  that  many 
other  special  taxes  are  laid ;  because,  as  a  rule,  it  is 
well  known  that  their  owners  and  managers  receive 
from  the  public  large  gains,  without  giving  any  equiva- 
lent therefor. 

Keeping  tihis  end  in  view,  it  is  apparent  that  the 
revenue  act  ought  to  be  so  construed  as  to  include 
every  case  of  the  distribution  of  property  or  money 
which  contains  the  essential  elements  of  a  lottery — ^the 
payment  of  a  valuable  consideration  for  a  chance  of  oh- 
taining  hy  lot  something  more  valuable  in  return. 

It  is  true,  the  defendant  may  have  engaged  in  this 
scheme  without  any  thoughts  of  becoming  a  dealer  in 
what  the  law  deems  lottery  tickets.  Indeed,  other 
motives  than  actual  gain  may  have  induced  hira  to 
make  the  sale  and  distribution  that  he  did.  In  the 
prospectus  of  the  scheme,  published  by  him,  he  asks 
the  question : 

"  Why  is  this  property  put  into  a  raffle  at  prices 
which  average  less  than  half  the  selling  rates  ?"  and  an- 
swers it  as  followjg : 

"  Only  because  the  sale  to  citizens,  for  actual  im- 
provement, at  full  prices,  at  the  rate  of  three  to  five 
thousand  dollars  a  year,  on  time,  as  heretofore,  is  no 
longer  adapted  to  the  circumstances  of  the  proprietor, 
who  has  become  an  invalid,  and  must  hasten  to  com- 
plete the  improvements  and  enterprise  which  he  has  in 
hand." 

But  even  upon  this  mild  view  of  the  scheme,  for  the 
purpose  of  taxation  it  must  be  considered,  or  rather  is^ 
a  lottery.  By  it  many  persons  are  induced  to  buy 
property  which  has  no  present  market  value^  and 
which  they  otherwise  would  not  purchose  at  any  price, 
because  there  is  set  before  them  the  chance  of  obtain- 
ing  hy  lot  a  certain  prize  or  piece  of  property  of  much 
greater  value  than  the  consideration  advanced. 
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Let  judgment  be  given  for  the  plaintiff  for  the  Bum 
demanded  in  the  complaint^  and  the  costs  and  expenses 
of  the  action. 

Judgment  accordingly. 


AKERLY  V.  VILAS. 

Circuit  Court;  SeoerdTi  Circuity  District  of  Wisconsin^ 

February  T.,  1869. 

Rem;oval  of  Causes.— Time  of  Makhto  Application. 

A  State  court  has  no  power  to  entertain  an  appeal  or  other  proceeding 
to  reyiew  an  order  made  in  such  court  granting  a  petition  to  remove 
a  cause  from  the  State  court  to  a  court  of  the  United  States ;  nor  can 
the  State  court  withhold  or  debty  the  transfer  of  the  record  from  its 
clerk'b  office  to  the  United  States  court  pending  any  such  reyiew.  * 

An  application  in  a  State  court  for  the  removal  of  a  cause  to  a  United 
States  court,  made  after  trial  and  judgment  in  a  State  court  of  origi- 
nal jurisdiction,  and  judgment  of  a  State  court  of  appellate  jurisdic- 
tion, which  in  efifect  reverses  the  judgment  below  aiyi  orders  a  new 
trial  or  hearing,  is  in  season,  where  the  application  is  made  under 
the  Act  of  March  2, 1807, 14  Stat,  at  L,  558, — ^which  authorizes  the  peti- 
tion to  be  filed  at  any  time  "  before  the  final  hearing  or  trial  '*  of  the 
suit  The  reversal  and  order  for  a  new  trial  or  hearing  open  the 
case  to  litigation  the  same  as  if  no  judgment  had  ever  been  rendered. 

Motion  for  leave  to  file  copies  of  the  papers  in  a 
cause  removed  from  a  State  court  instead  of  the  origi- 
nals ;  and  for  leave  to  proceed  in  the  cause. 

FincheSy  Lynde  and  IfiUer^  for  the  motion. 

Vilas  and  Spooner^  opposed. 
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MTTJ'TgT^  J. — ^This  motion  is  made  under  the  act  of 
March  3, 1838,  §  4,  4  Stat,  at  L.  634,  which  enacts  that 
"  In  any  case  in  which  any  party  is,  or  may  be  by  law 
entitled  to  copies  of  the  records  and  proceedings  in  any 
suit  or  prosecution  in  any  State  conrt  to  be  used  in  any 
conrt  of  the  United  States,  if  the  clerk  of  said  court 
shall  upon  demand,  and  the  payment  or  tender  of  the  le- 
gal fees,  refuse  or  neglect  to  deliver  to  such  party  certi- 
fied copies  of  such  record  and  proceedings,  the  court 
of  the  United  States  in  which  such  record  and  proceed- 
ings may  be  needed,  on  proof  by  affidavit,  that  the 
clerk  of  such  court  has  refused  or  neglected  to  deliver 
copies  thereof  on  demand  as  aforesaid,  may  direct  and 
allow  such  record  to  be  supplied  by  affidavit  or  other- 
wise, as  the  circumstances  of  the  case  may  require  or 
allow,  and  thereupon  such  proceeding,  trial  and  judg- 
ment may  be  had  in  the  said  court  of  the  United 
States,  and  all  such  process  awarded,  as  if  certified 
copies  of  such  records  and  proceedings  had  been  regu- 
larly before  the  said  court."  The  conditions  of  removal 
of  causes  from  a  court  of  the  State  to  a  court  of  the 
United  States,  according  to  the  act  approved  March  2, 
1867,  14  Stat,  at  L.  558,  are  that  where  a  suit  is  pend- 
ing in  the  State  court  at  the  time  of  the  application  for 
removal,  in  which  there  is  a  controversy  between  a  cit- 
izen of  the  State  in  which  the  suit  is  brought,  and  a 
citizen  of  another  State,  and  the  matter  in  dispute  ex- 
ceeds the  sum  of  five  hundred  dollars,  exclusive  of 
costs,  such  citizen  of  another  State,  whether  he  be 
plaintiff  or  defendant,  if  he  shall  make  and  file  in  such 
court  an  affidavit  stating  that  he  has  reason  to,  and 
does  believe  that,  from  prejudice  or  local  influence,  he 
will  not  be  able  to  obtain  justice  in  such  State  court, 
may,  at  any  time  before  the  final  hearing  or  trial  of  the 
suit,  file  a  petition  in  such  State  court  for  the  removal 
of  the  suit  into  the  next  circuit  court  of  the  United 
States,  to  be  held  in  the  district  where  the  suit  is  pend- 
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ing,  and  offer  good  and  sufficient  surety  for  his  entering 
in  sucli  court  on  the  first  day  of  its  session  copies  of  all 
process,  pleadings,  depositions,  testimony  and  other 
proceedings,  &c.  And  it  shall  be  thereupon  the  duty 
of  the  State  court  to  accept  the  surety,  and  proceed  no 
further  in  the  suit. 

The  circuit  court  of  Dane  county  was  satisfied  that 
all  the  requirements  of  the  act  were  complied  with  by 
plaintiff,  and  on  inspection  of  the  record  found  that 
there  had  not  not  been  a  final  trial  or  hearing  of  the 
suit.  The  court  then  accepted  the  surety  offered,  and 
ordered  that  all  proceedings  in  the  suit  be  stayed.  In 
section  12  of  the  Act  of  1789,  1  Stai.  a^  i.  73,  is  the 
same  provision  in  respect  to  the  surety  upon  an  appli- 
cation for  the  removal  of  causes  from  State  to  United 
States  courts,  ^'  that  it  shall  be  the  duty  of  the  State 
court  to  accept  the  surety  and  proceed  no  further  in 
the  cause."  The  supreme  court  of  the  United  States  in 
Gordon  v.  Longest,  16  Pet.  97,  decided  that  when  the 
application  for  the  removal  of  a  cause  is  in  proper 
form,  and  the  facts  on  which  the  application  is  founded 
are  made  to  appear  according  to  the  requirement  of  the 
act,  the  party  is  entitied  to  a  right  to  have  the  cause  re- 
moved under  the  law  of  the  United  States,  and  the  judge 
of  the  State  court  has  no  discretion  to  withhold  the  right. 
And  when,  on  appligation  for  the  removal,  it  is  shown 
that  the  case  is  one  embraced  by  the  act,  and  that  the 
party  has  complied  with  the  required  conditions,  it  is 
the  duty  of  the  State  court  to  proceed  no  further  in  the 
cause,  "and  every  step  further  taken  in  the  case, 
whether  in  the  same  court  or  in  an  appellate  court,  is 
coram  non  judice^  and,  of  course,  nugatory.  See, 
also,  Kanouse  ^.  Martin,  16  How.  198.  Submitting  to 
the  authority  of  the  act  of  Congress,  and  of  the  de- 
cisions of  the  supreme  court  of  the  United  States,  I 
have  no  other  discretion  than  to  decide  that  the  clerk 
of  the  circuit  court  of  Dane  county  was  not  justified  in 
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withholding  the  transcript  from  the  plaintiff,  either  un- 
der the  prohibition  of  tiie  court,  or  by  reason  of  the 
appeal  after  acceptance  of  the  surety,  and  the  order  of 
removal  of  the  cause  to  this  court. 

I  will  dispose  of  the  remaining  positions  of  the  de- 
fendant's  counsel  as  if  upon  a  motion  to  remand  the 
cause  to  the  Dane  circuit  court. 

It  is  objected  that  all  the  defendants  are  not  citizens 
of  the  State  of  Wisconsin.  Levi  B.  Vilas  and  Esther 
G.  Vilas,  his  wife,  are  the  principal  party  defendants. 
They  are  the  parties  to  the  mortgage  in  suit.  It  is 
alleged  that  Martin  T.  Vilas,  one  of  the  defendants,  is 
a  citizen  of  the  State  of  Vermont,  and  is  the  owner  of 
the  equity  of  redemption  of  the  mortgaged  premises, 
Thomas  Eeynolds  and  Leonard  J.  Farwell,  the  remain- 
ing defendants,  are  citizens  of  this  State.  It  is  set  out 
in  the  petition  for  removal  that  the  persons  named  as 
defendants,  except  Levi  B.  Vilas  and  wife,  have  been 
either  personally  served  with  process  issued  in  the 
cause,  or  have  voluntarily  entered  their  appearance, 
and  that  aU  the  defendants  except  Levi  B.  Vilas  have, 
by  the  rules  and  practice  of  the  court,  confessed  and 
admitted  the  plaintiff's  cause  of  action,  by  not  answer- 
ing the  complaint  of  plaintiff,  as  required  by  law  and 
rules  and  practice  of  the  court.  The  State  court  finds 
that  in  this  action  now  i)ending  there  is  a  controversy 
between  Jay  Camiah  Akerly,  plaintiff,  and  Levi  B. 
Vilas,  one  of  the  defendants.  From  this  it  would  seem 
that  the  allegation  of  the  petition  that  the  complainant 
had  been  taken  as  confessed  against  aU  the  defendants 
except  Levi  B.  Vilas,  is  correct.  The  service  and  ap- 
j)earance  of  those  defendants  may  possibly  require 
them  to  appear  and  answer  a  new  bill  to  be  brought  in 
this  court,  or,  in  default  of  an  answer,  to  let  the  bill  be 
taken  as  confessed  against  them.  But  whether  such  be 
the  practice  or  not,  I  need  not  now  determine.  At  the 
final  hearing  a  question  may  be  raised  whether  a  de- 


f 

288  SEVEirrH  Circuit;  Wisoonsiit. 

Akerly  v.  Yilas. 

cree  can  be  made  irrespectave  of  these  defendants.  At 
present  they  do  not  appear  to  be  necessary  parties.  See 
Wood  V.  Davis,  18  Bow.  467. 

Another  objection  to  the  removal  of  the  canse  to 
this  court  is,  that  the  application  was  not  made  '^before 
the  final  hearing  or  trial  in  the  State  court." 

It  appears  from  a  report  of  the  case  in  21  Wis.  88, 
that  the  suit  is  for  foreclosure  of  a  mortgage  given  by 
Levi  B.  Vilas  and  wife,  to  secure  the  payment  of  cer- 
tain bonds.  That  the  cause  came  on  to  be  heard  be- 
tween the  plaintiff  and  Yilas,  the  defendant,  and  a  de- 
cree was  rendered  against  the  plaintiff,  the  court  hold- 
ing that  the  bonds  and  mortgage  were  invalid,  from 
which  decree  the  plaintiff  appealed  to  the  supreme  court. 
And  the  defendant  also  appealed  for  alleged  error  of  the 
court  in  striking  out  his  counter-claims,  and  rejecting 
evidence  in  support  of  them.  The  supreme  court  de- 
cided that  the  bonds  and  mortgage  were  valid,  and  that 
one  of  the  counter-claims  was  improperly  stricken  out^ 
and  reversed  the  judgment  of  the  circuit  court  on  both 
appeals.  The  cause  came  on  a  second  time  to  be 
tried  before  the  circuit  court,  when  a  decree  was  ren- 
dered in  favor  of  plaintiff,  from  which  defendant  Vilas 
appealed  upon  the  ground  of  the  rejection  by  the  court 
of  a  certain  counter-claim  set  up  in  his  answer.  The 
supreme  court  reversed  that  judgment  or  decree,  and 
remanded  the  cause  to  the  Dane  circuit  court  for  fur- 
ther proceedings  according  to  law.  If  the  cause  had 
been  finally  determined  by  either  judgment  of  the  circuit 
court,  or  by  order  of  the  supreme  court,  then  the  appli- 
cation for  removal  would  not  have  been  filed  before 
*Hhe  final  hearing  or  trial."  But  the  last  order  of  the 
supreme  court,  reversing  the  judgment  of  the  circuit 
court,  and  remanding  the  cause  to  that  court  for 
further  proceedings  according  to  law,  opened  the  whole 
case  to  litigation,  the  same  as  if  no  judgment  had  ever 
been  rendered.    The  supreme  court  in  effect  ordered  a 
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venire  facias  de  twvOj  which  required  the  circuit  court 
to  hear  the  cause  as  if  no  hearing  or  trial  had  taken 
place.  The  whole  proceedings  were  in  fieri  when  the 
j)etition  for  removal  was  presented  to  the  circuit  court. 
I  am,  therefore,  of  the  opinion  that  the  petition  was 
presented  before  the  final  hearing  or  trial  of  the  cause. 

The  motion  of  plaintiff  is  granted. 


Note. — Sabseqnent  to  this  decision,  the  appeal  was  moved,  on  behalf 
of  the  plaintiff^  in  the  sapreme  court  of  the  State,  and  a  decision  rendered 
reaching  the  general  results  that  the  order  of  removal  was  reviewable 
on  appeal  in  the  State  court,  and  that  it  was  improperly  made  and 
should  be  reversed. 

We  give  so  much  of  the  opinion  in  the  State  court  as  relates  to 
these  two  points : 

Paine,  J. — ^The  application  for  removal  was  made  by  the  plaintiff 
under  the  act  of  Congress  of  March  2, 1867,  and  the  appellant  claims 
that  the  order  was  erroneous  upon  two  grounds :  Ist  That  the  case  was 
not  within  the  act ;  2nd.  That  if  it  were  within  it,  the  act  itself,  so  far 
as  it  professes  to  authorize  a  non-resident  plaintiff  who  had  commenced 
his  suit  in  the  State  court  to  obtain  removal,  is  invalid. 

The  respondent's  counsel  have  declined  to  argue  either  of  these 
questions,  but  have  contented  themselves  with  simply  submitting  and 
briefly  discussing  the  proposition  that  this  court  has  no  jurisdiction  to 
hear  and  determine  this  appeal  Of  course,  this  question  must  be  de- 
termined upon  the  hypothesis  that  it  is  possible  that  the  case  may  not 
have  been  within  the  act  of  Congress,  and  that  even  if  within  it,  the 
act  may  have  been  invalid.  Counsel  assume  this  possibility,  for  they 
say  that  the  appellant's  remedy  ^'  (if  indeed  he  has  any)  is  to  apply  to 
the  Federal  court  to  remand  the  case  to  the  State  court'' 

In  support  of  the  position  they  refer  to  two  classes  of  authorities. 
But  these  wholly  fail  to  sustain  it,  and  in  truth  warrant  directly  the 
opposite  conclusion.  And  it  would  seem  impossible  to  have  drawn, 
any  such  inference  from  them,  except  by  confounding  the  distinctioa 
between  the  two  classes,  and  applying  the  doctrines  of  both  indiscrim- 
inately to  each.  Thus  they  first  refer  to  several  cases,  holding  that 
where  a  proper  application  for  a  removal  is  made,  in  a  case  where  the 
party  is  entitled  to  a  removal  by  law,  the  jurisdiction  of  the  State  court 
ceases,  and  every  subsequent  step,  except  that  of  sending  the  case 
19 
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away,  is  eoram  non  judiee  and  ToicL  They  next  cite  another  clasB, 
holding  that  where  the  order  of  removal  was  improperly  made,  in  a 
case  where  the  party  was  not  entitled  to  it,  an  application  may  be  made 
to  the  Federal  court  to  dismiss  it  for  want  of  jurisdiction,  and  they 
then  seek  to  transfer  to  the  latter  class  of  cases  the  doctrines  of 
the  former,  and  to  hold  that  the  jurisdiction  of  the  State  court  ceases, 
and  every  step  subsequent  to  the  application  for  removal  is  equaUy 
as  unauthorized  and  void  in  those  cases  where  the  order  of  removal  is 
improper  and  the  party  not  entitled  to  it  by  law,  as  Uf  the  others. 

Such  a  conclusion  is  in  conflict  with  both  classes  of  cases.  Both 
proceed  upon  the  express  assumption  that  it  is  only  when  the  removal 
is  authorized  by  law,  and  the  application  properly  made,  that  the  juris- 
diction of  the  State  court  is  divested  and  that  of  the  Federal  court 
attaches.  Both  proceed  upon  the  assumption  that  where  this  is  not 
the  case,  the  jurisdiction  of  the  State  court  remains,  and  the  Federal 
court  acquires  none  whatever.  And  yet  we  are  now  asked  to  hold,  that 
although  this  case  may  have  been  one  of  the  latter  clasa— though  it 
may  be  one  in  which  there  was  no  law  authorizing  a  removal,  and  in 
which,  consequently,  the  Federal  court  acquired  no  jurisdiction,  yet 
that  by  some  unaccountable  process  the  State  court  lost  it,  so  that  be- 
tween the  two  the  jurisdiction  has  lapsed  entirely.  Such  a  conclusion 
would  be  extraordinary  indeed,  and  it  has  as  little  support  in  authority 
as  it  has  in  reason. 

If  there  was  no  law  authorizing  the  removal,  and  there  was  none  if 
either  of  the  positions  taken  by  the  appellant  is  true,  then  the  jurisdic- 
tion of  the  State  court  remained  unimpaired,  and  there  was  no  obstacle 
in  the  way  of  its  exercise,  except  the  erroneous  order  that  the  case  be 
removed.  And  the  idea  that  the  appellate  power  of  the  State  court 
cannot  be  invoked  to  correct  this  error — ^that  it  remains  in  abeyance, 
suspended  by  such  an  unauthorized  application,  that  the  court  which 
has  jurisdiction  must  decline  to  exercise  it,  until  the  court  that  has  none 
shall  see  fit  to  disclaim  it — ^is  one  that  cannot  be  supported  upon  any 
reasoning. 

But  if  the  right  to  appeal  exists  in  a  case  where  the  removal  is  un- 
authorized, then  it  must  also  exist  even  when  the  order  of  removal 
is  proper.  The  question  whether  the  court  has  power  to  hear  and  de- 
termine the  appeal,  cannot  depend  upon  the  conclusion  to  which  it  may 
come  on  the  merits  of  the  order  to  be  reviewed. 

Nothing  is  better  settled  in  legal  practice,  than  that  an  order  by 
which  a  subordinate  court  dismisses  a  case  for  want  of  jurisdiction,  or 
in  any  way  divests  itself  of  jurisdiction,  is  subject  to  review  on  appeaL 
It  is  within  the  express  provision  of  our  statute  that  allows  an  appeal 
from  any  order  which  prevents  a  judgment  from  which  an  appeal  might 
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be  taken.  It  is  the  common  practice  of  all  courts.  The  case  of  Mayer 
V.  Cooper,  6  WalL  247,  cited  by  the  respondent,  is  one  where  the 
supreme  court  of  the  United  States  reviewed  such  an  order,  made  by 
the  United  States  circuit  court.  It  is  true  in  that  case  the  order  or 
judgment  of  dismissal  was  reyersed,  the  court  holding  that  the  circuit 
court  had  jurisdiction.  But  if  they  had  held  differently,  they  would 
have  affirmed  the  order,  and  not  haye  dismissed  the  writ  of  error.  This 
is  the  invariable  practice.  And  this  shows  that  the  exercise  of  the 
power  to  hear  and  determine  an  appeal  from  an  order  by  which  a  sub- 
ordinate court  attempts  to  divest  itself  of  jurisdiction,  is  not  an  asser- 
tion of  jurisdiction  in  the  case  subsequent  to  and  in  defiance  of  the 
application  for  removal.  It  is  merely  the  decision  upon  that  applica- 
tion itself.  And  that  decision,  whether  the  power  be  exercised  by  a 
subordinate  or  appellate  court,  is  not  the  exercise  of  jurisdiction  in  the 
case.  It  is  the  determination  of  an  independent  preliminary  question, 
and  one  which  every  coiui;,  from  the  necessity  of  the  case,  has  the 
power  to  determine  whenever  presented. 

And  whoever  invokes  the  exercise  of  this  power  on  the  part  of  a 
subordinate  tribunal  of  the  State,  must  invoke  it  subject  to  all  the  con- 
ditions imposed  upon  that  tribunal  by  the  law  of  its  existence ;  and  one 
of  those  conditions  is  that  an  order  made  upon  such  an  application  is 
appealable.  • 

That  the  power  to  hear  and  determine  an  appeal  from  such  an  or- 
der is  entirely  independent  of  the  question  of  jurisdiction  to  proceed 
upon  the  merits  of  the  action,  the  case  of  Nelson  v.  Leland,  22  Eow. 
48,  is  an  express  authority.  A  motion  was  there  made  to  dismiss  the 
appeal  on  the  ground  of  a  want  of  jurisdiction  originally  in  the  subor- 
dinate court,  and  the  chief  justice  delivered  the  opinion  of  the  court, 
"  that  the  question  of  jurisdiction  in  the  lower  court  is  a  proper  one  for 
appeal  to  this  court,  and  for  argument  when  the  case  is  regularly 
reached,  and  that  this  court  have  jurisdiction  on  such  appeal."  The 
motion  was  therefore  denied,  and  upon  the  express  ground  that  their 
jurisdiction  of  the  appeal  was  wholly  independent  of  the  actual  juris- 
diction of  the  lower  court,  to  try  the  action  upon  its  merits.  And  if  this 
is  so,  the  exercise  of  this  appellate  power  is  not  the  exercise  of  that 
jurisdiction  of  which  it  is  claimed  the  State  court  is  divested  by  the 
presentation  of  a  proper  application  for  removal  It  is  true  that  if  the 
appellate  court  should  sustain  the  jurisdiction  of  the  State  tribunals, 
they  might  proceed  subsequently  to  attempt  to  exercise  it.  But  the 
mere  determination  of  the  question  whether  such  jurisdiction  had 
ceased  or  continued  is  not  an  exercise  of  it,  any  more  when  made  by 
the  appellate  than  it  was  when  made  by  the  subordiuate  court. 

Indeed,  the  right  and  the  duty  of  the  State  courts  to  exercise  such 
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appellate  power  has  been  expressly  decided  by  the  supreme  court  of  the 
United  States  in  Eanouse  v.  Martin,  15  Hdw.  198.  The  court  of  com- 
mon pleas  in  tKe  city  of  New  York  had  denied  an  application  for 
remoyal,  and  afterwards  proceeded  to  try  the  action  on  the  merits,  and 
rendered  judgment.  It  was  taken  by  appeal  to  the  superior  court, 
which  affirmed  the  judgment.  And  the  supreme  court  of  the  United 
States  reversed  that  judgment,  not  on  the  ground  that  the  superior 
court  erred  in  taking  jurisdiction  of  the  appeal,  but  in  neglecting  to 
reverse  the  judgment  of  the  common  pleas  for  refusing  the  application 
for  a  removal  They  say :  "  The  error  of  the  superior  court  was,  there- 
fore, an  error  occurring  in  the  exercise  of  its  jurisdiction,  by  not  giving 
due  effect  to  the  act  of  Congress  under  which  the  plaintiff  in  error 
claimed,*'  &c.  And  it  made  an  order  remanding  the  case  to  the  supe- 
rior court,  with  directions  for  further  proceedings  in  conformity  to  the 
opinion.  And  such  further  proceedings  would  consist  wholly  of  an 
exercise  of  the  appellate  power  of  the  superior  court  to  reverse  the 
judgment  of  the  common  pleas. 

And  yet  we  are  referred  to  this  case  by  the  respondent's  counsel  to 
support  their  assertion,  that  this  court  wiU  "  stultify  itself  by  taking 
jurisdiction  of  this  appeal." 

This  court  certainly  is  not  oblivious  of  the  fact,  that  if  it  should  hold 
that  a  removal  of  this  suit  was  unauthorized,  and  should  subsequently 
proceed  to  render  final  judgment  after  such  Airther  trial  as  may  be 
necessary,  the  supreme  court  of  the  United  States  may  assert  its  appel- 
late jurisdiction  over  that  judgment,  may  reverse  it,  and  remand  the 
case  with  directions  similar  to  those  in  Kanouse  v.  Martin,  as  counsel 
suggest.  But  we  feel  very  confident  that  if  it  should  do  so,  it  will  not 
be  because  this  court  erred  in  assuming  jurisdiction  of  the  appeal, 
but  because  it  will  think  this  court  erred  in  holding  the  plaintiff  not 
entitled  to  a  removal.  ' 

I  have  thus  endeavored  to  state  the  distinction  between  the  exer- 
cise of  the  power  to  decide  upon  the  application  for  a  removal,  whether 
by  the  subordinate  or  appellate  court,  and  the  exercise  of  jurisdiction 
over  the  merits  of  the  action,  for  the  purpose  of  showing  that  the  broad 
language  used  by  the  court  in  Gordon  d.  Longest,  16  Pet.  104,  cannot 
in  any  event  be  applicable  to  the  exercise  of  such  appellate  power. 
But  it  is  perhaps  doubtful  whether  the  same  language  would  be  now 
used  by  that  court.  The  subsequent  case  of  Eanouse  o.  Martin  seems 
studiously  to  avoid  it,  and  makes  no  suggestions  that  the  judgment  of 
the  court  of  common  pleas,  and  of  the  superior  court  were  void  for 
want  of  jurisdiction,  but  speaks  of  them  throughout  the  opinion  as 
merely  ^*  erroneous."  And  the  same  view  is  also  supported  by  the  case 
of  Hadley  v.  Dunlap,  10  Ohio  St.  1. 
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I  come,  therefore,  to  the  conclusioii  that  this  order  is  appealable, 
and  that  it  is  a  duty  of  this  court  from  which  it  camiot  shrink,  to  pro- 
ceed to  a  determination  of  the  questions  presented. 

Was  the  case  within  the  provisions  of  the  act  of  Congress  ?  The 
act  provides  that  the  non-resident  party  to  a  suit  in  a  State  court, 
between  a  citizen  of  that  State  and  a  citizen  of  another  State,  shall  be 
entitled  to  a  removal,  on  making  the  proper  application,  "  at  any  time 
before  the  final  hearing  or  trial  of  the  suit."  The  question  arises  upon 
this  language,  Was  the  application  here  made  '^  before  the  final  hearing 
or  trial,"  in  accordance  with  its  intent  and  meaning  f 

What  was  its  intent  ?  I  think  it  will  not  be  claimed  that  the  word 
'^  final,*'  as  used  in  this  provision,  applies  to  or  qualifies  the  word 
'^  tiiaL"  The  word  ^*  hearing  "  has  an  established  meaning  as  applica- 
ble to  equity  cases.  It  means  the  same  thing  in  those  cases  that  the 
word  "  trial "  does  in  cases  at  law ;  and  the  words  "  final  hearing  ^  have 
long  been  used  to  designate  the  trial  of  an  equity  case  upon  the  merits, 
as  distinguished  irom  the  hearing  of  any  preliminary  questions  arising 
in  the  cause,  and  which  are  termed  interlocutory.  This  use  and  mean- 
ing of  the  words,  are  too  well  established  and  too  familiar  to  require 
reference.  I  assume,  therefore,  that  the  meaning  of  the  statute  is  the 
same  as  though  these  words  were  transposed,  and  it  provided  that  the 
application  might  be  made  at  any  time  "  before  trial  or  final  hearing," 
and  that  no  implication  can  be  raised  by  attempting  to  apply  the  word 
*' final"  to  the  word  "trial;"  that  Congress  intended  to  distinguish 
between  those  trials  which  might  only  partially  dispose  of  the  case, 
and  such  as  might  occur  afterwards,  and  to  allow  this  right  of  removal 
so  long  as  any  question  yet  remained  to  be  tried,  in  order  to  the  com- 
plete disposition  of  the  suit.  It  will  be  observed  that  in  the  act 
of  1866,  of  which  this  is  amendatory,  the  words  were  so  transposed,  and 
the  application  was  required  to  be  made  "  before  trial  or  final  hearing ;" 
and  their  transposition  in  the  present  statute  was  evidently  merely 
casual,  not  designed  to  effect,  and  not  effecting  any  change  whatever  in 
their  meaning.  The  obvious  intention  of  the  statute  was  to  require  the 
party  desiring  to  apply  for  a  removal  to  do  so  before  trial  in  actions  at 
law,  and,  what  is  the  same  thing,  before  final  hearing  in  actions  in 
equity.  The  reason  and  justice  of  this,  if  a  removal  is  to  be  allowed  at 
all,  are  apparent.  Only  the  non-resident  can  apply  for  it.  And  it 
would  constitute  the  very  essence  of  injustice  to  give  him  the  right  to 
experiment  upon  the  decisions  of  the  State  tribunals,  obtaining  those 
which  if  in  his  favor  would  be  binding  and  conclusive  upon  the  other 
party,  but  which  if  against  himself,  he  could  repudiate  and  take  hia 
chances  again  in  a  new  tribunal.  The  statute  did  not  intend  to  pro- 
vide for  any  such  wrong,  but  on  the  contrary  clearly  designed  to  exclude 
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the  poasibilitj  of  it,  by  requiiing  the  application  to  be  made  before 
trial  or  final  hearing.  It  seems  clear,  therefore,  that  whenerer  in  any 
State  court  there  has  been  a  trial  in  an  action  at  law,  or  a  final  bearing  in 
an  action  in  equity,  the  result  of  which  was  an  adjudication,  which 
upon  the  principles  goyeming  judicial  decisions  would  be  final  between 
the  parties,  as  to  any  portion  of  the  merits  of  the  action,  the  case  has 
passed  beyond  the  stage  when  it  was  within  either  the  letter  or  the 
spirit  of  the  law. 

How  was  it  with  this  suit  in  that  respect  ?  It  was  an  equitable  ac- 
tion, brought  in  1860,  to  foreclose  a  mortgage  in  the  circuit  court  of 
Dane  county.  The  defendant,  in  accordance  with  the  practice  preYail- 
ing  in  this  State,  interposed  by  way  of  defense  certain  counter-claims, 
growing  out  of  and  connected  with  the  transactions  in  which  the  mort- 
gage ori^nated. 

To  these  there  was  a  demurrer  by  the  plaintiff,  which  was  over- 
ruled, and  the  order  overruling  it  was  afilrmed  on  appeal  to  this  court 
Various  proceedings  were  subsequently  had,  and  the  case  was  then 
brought  to  final  hearing,  and  a  decree  rendered  in  favor  of  the  defend- 
ant, dismissing  the  complaint  That  was  reversed  on  appeal  to  this 
court,  and  another  final  hearing  was  had,  in  which  the  plaintiff  obtained 
a  judgment  That  was  reversed  by  this  court,  and  the  cause  remanded 
for  further  proceedings ;  and  at  that  stage  of  it  this  application  fbr  a 
removal  was  made.  It  will  be  seen,  therefore,  that  instead  of  being 
made  before  final  hearing,  it  was  not  made  until  after  there  had  been 
two  final  hearings.  And  it  is  no  solecism  to  speak  of  two  final  hearings 
in  an  equity  case,  any  more  than  it  is  to  speak  of  two  trials  in  an  action 
at  law. 

It  is  material,  then,  to  consider  what  was  the  effect  of  the  several 
decisions  of  this  court  in  respect  to  the  rights  of  the  parties  as  to  the 
matters  involved  in  them.  No  doctrine  is  better  settled  here  than  that 
the  matters  decided  become  rei  adjudieata;  those  decisions  became  the 
law  of  the  case,  binding  upon  the  parties,  binding  on  the  subordinate 
court,  and  disposing  finally  of  the  questions  decided.  Whatever  fur- 
ther proceedings  might  be  necessary  to  the  ultimate  disposition  of  the 
case,  those  questions  were  no  longer  open«  Luning  «.  State,  1  Chand. 
264 ;  Parker  v.  Pomeroy,  2  Wis,  112 ;  Downer  v.  Oross,  Id,  371 ;  Cole  9. 
Clark,  8  Id,  828 ;  Jones  v,  Beed,  15  Id.  40. 

If  this  rule  were  peculiar  to  this  State,  still  the  decisions  of  this 
court  would  govern,  as  to  the  effect  of  our  own  judicial  proceedings 
between  the  parties.  But  the  same  rule  prevails  everywhere ;  and  it 
has  been  asserted  by  the  supreme  court  of  the  United  States  quite  as 
strongly  as  by  any  other  tribunal.  In  Martin  v.  Hunter,  1  Wheat,  304, 
counsel  raised  a  question  as  to  the  propriety  of  a  former  deciaon,  the 
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case  having  already  been  before  the  court  on  a  fonner  writ  of  error. 
On  page  855,  the  court  say :  "  In  the  next  place,  in  ordinary  cases,  a 
second  writ  of  error  has  nev^r  been  supposed  to  draw  in  question  the 
propriety  of  tbe  first  judgment,  and  it  is  difficult  to  perceire  how  such 
a  proceeding  could  be  sustained  upon  principle.  A  final  judgment  of 
this  court  is  supposed  to  be  conclusire  upon  the  rights  which  it  decides, 
and  no  statute  has  proyided  any  process  by  which  this  court  can  revise 
its  own  judgmentsL  In  several  cases  which  have  been  formally 
adjudged  m  this  court,  the  same  point  was  argued  by  counsel  and  ex- 
pressly overruled.  It  was  solemnly  held  that  a  final  judgment  of  this 
court  was  conclusive  upon  the  parties,  and  could  not  be  re-examined.^' 
80  it  was  held  that  the  same  rule  prevailed  in  equity,  and  that  a  second 
appeal  to  that  court  brought  up  only  the  propriety  of  the  proceedings 
in  the  court  below,  subsequent  to  the  mandate  on  the  first.  Hopkins  v, 
Lee,  6  Wheat.  109.  In  JSktp.  Sibbald,  12  Pet.  492,  that  court  said, "  a  final 
decree  in  chancery  is  as  conclusive  as  a  judgment  at  law.  Both  are  con- 
clusive of  the  rights  of  the  parties  thereby  acyudicated."  See  also 
Bridge  Co.  «.  Stewart,  8  Bow.  418;  Roberts  «.  Cooper,  20  Id.  467. 

It  appears,  therefore,  that  by  the  principles  universally  recognized 
as  applicable  to  the  effoct  of  judicial  proceedings,  there  had  been  seve- 
ral trials  of  this  case,  both  in  the  subordinate  and  appellate  cdurts  of 
this  State,  and  several  judgments  by  the  latter,  which,  so  far  as  our 
judicial  system  is  concerned,  were  final  and  conclusive  between  the 
parties,  as  to  the  questions  decided. 

It  is  true,  those  judgments  did  not  finaUy  dispose  of  the  case.  But 
that  fact  does  not  at  all  impeach  their  finality  as  to  the  matters  dis- 
posed of  by  them.  There  are  few  important  cases  but  what  are  carried 
more  than  once  into  the  appellate  courts.  But  the  fact  that  the  judg- 
ments of  those  courts  do  not  in  the  first  instance  completely  dis{||fese  of 
the  case,  has  never  been  supposed  to  annul  their  effect  entirely,  and  to 
place  the  case,  when  it  got  back  into  the  subordinate  court,  precisely  as 
it  would  be  if  there  had  never  been  any  trial  or  appeal  whatever.  On 
the  contrary,  as  the  authorities  above  referred  to  fully  show,  when  the 
case  gets  back  into  the  inferior  court  it  carries  with  it  the  judgment  of 
the  superior  as  the  established  law  of  the  case,  and  no  questions  are 
open  to  further,  examination  except  those  which  that  judgment  has  left 
open. 

A  trial  or  final  hearing  consists  of  the  examination  and  determina- 
tion both  of  questions  of  law  and  fiict  In  equity  cases  the  court  may 
detexmme  both.  On  appeal  this  court  may  determine  both. 
But  the  case  may  have  been  so  presented  that  we  could  only 
properly  determine  the  questions  of  law,  leaving  a  further  trial 
upon  a  part  or  aU  of  the  &cts  necessary  for  a  complete  adjustment 
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of  the  controyersy.  This  was  true  in  this  suit  The  struggle  in  the 
case  was  upon  the  questions  of  hiw  growing  out  of  the  defendants 
counterrchums.  Those  questions  were  fully  considered,  and  finally  de- 
cided on  the  last  appeal  to  this  court ;  and  the  case  was  remanded  for 
such  further  trial  upon  the  questions  of  fact,  as  was  necessary  to  its  final 
determination.  And  yet  after  all  these  years  of  litigation,  thesd 
repeated  hearings  and  judgments,  both  of  the  subordinate  and  appel- 
late courts  of  this  State,  it  is  now  claimed  that  this  application  for  a 
removal  was  made  "  before  trial  or  final  hearing.^'  If  such  had  been 
the  intention  of  Congress,  I  cannot  think  it  would  have  stopped  where 
it  did.  If  it  would  set  aside  and  destroy  the  e£fect  of  repeated  trials 
and  judgments,  why  hesitate  before  the  last  one  ?  If  it  would  interrene 
after  all  the  most  important  questions  in  the  case  had  been  tried  and 
passed  into  judgments,  binding  and  bonclusiye  on  the  parties,  why 
pause  before  the  &ct  that  some  question,  perhaps  a  minor  and  unim- 
portant one,  still  remained  to  be  tried,  in  order  to  a  complete  disposi- 
tion of  the  case  ?  When  tried,  the  judgment  concerning  it  could  be  no 
more  final,  no  more  binding,  than  the  previous  judgments  had  been  as 
to  matters  involved  in  them.  Hence,  if  they  were  to  be  overthrown, 
why  not  overthrow  the  whole,  and  allow  the  party  to  remove  his  case, 
and  try  it  anew  in  a  court  of  original  jurisdiction,  after  it  was  finally 
and  wholly  disposed  of  by  the  judgment  of  the  State  court?  There 
could  be  no  greater  objection  to  the  justice  of  such  a  law  than  there  is 
to  it  as  it  now  stands,  if  it  is  to  have  the  effect  contended  for.  If  the 
effect  of  two  trials  and  judgments  in  all  the  State  courts  was  to  be 
annulled,  there  could  be  no  reason  why  the  same  thing  should  not  be 
done  as  to  three  or  any  other  number  necessary  to  dispose  of  the  case. 

But  the  act  furnishes  no  evidence  of  such  intention.  On  the  con- 
trary||both  its  letter  and  spirit  exclude  it.  The  law  had  formerly 
allowed  only  non-resident  defendants  to  apply  for  a  removal.  And 
they  were  required  to  be  prompt,  and  to  make  their  election  at  the  out- 
set, and  before  taking  any  steps  which  could  be  construed  into  a 
voluntary  submission  to  the  jurisdiction  of  the  State  court.  This  act 
designed  to  extend  the  right  to  non-resident  plainti£b  as  welL  It  de- 
signed to  extend  the  time,  so  that  the  application  might  be  made  at 
any  time  before  trial  or  final  hearing.  But  it  did  not  demgn  to  go  so 
far  as  to  allow  the  party  actually  to  submit  his  case  to  the  judgment 
of  the  State  court  on  the  merits,  and  then,  if  its  judgment  should  be 
against  him,  but  should  not  happen  to  finally  determine  the  case,  to 
exercise  his  right  of  removal  To  induce  a  court  of  justice  t<^  infer  a 
design  to  effect  such  an  object,  to  borrow  the  language  of  Chief  Justice 
Mabshall,  *^  the  intention  should  be  expressed  with  irresistible  clear- 
ness.'' But  here,  so  far  &6m  that  being  the  case,  Congress  has  explicitly 
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reqnirod  that  the  application  shall  be  made  "before  final  hearing  or 
trial."  And  the  spirit  and  object  of  the  act  unite  with  its  letter,  in 
conducting  imperatiTely  to  the  conclusion  that  its  meaning  was  to  re- 
quire it  to  be  made  before  the  party  had  yoluntarily  submitted  his  case 
to  any  trial  or  final  hearing  whatever  in  the  State  court. 

Nor  is  this  conclusion  at  aU  impeached  by  the  rule  that  has  been 
established  by  the  Federal  and  other  courts,  under  statutes  authorizing 
appeals  or  writs  of  error  firom  final  judgments  or  decrees.  It  is  generally 
held  there,  that  the  decree  or  judgment  must  be  one  purporting  a  full 
and  final  disposition  of  the  case,  and  not  on  its  fiice  reserving  a  part  of 
it  for  future  decision  by  the  court ;  yet,  even  in  those  cases,  the  rule  has 
not  been  held  with  unreasonable  strictness,  but  those  decrees  which 
substantially  dispose  of  the  merits  of  the  controversy  are  held  final  so 
as  to  allow  an  appeal,  although  some  matters  essential  to  a  complete 
execution  of  the  decree  are  reserved  for  further  examination  and 
decree.  Thus,  in  Forgay  v.  Conrad,  6  How.  201,  a  decree  was  passed 
disposing  of  the  general  merits  of  the  action,  but  directing  an  account 
of  rents  and  profits,  and  reserving  that  subject  for  further  decree.  A 
motion  was  made  to  dismiss,  on  the  ground  that  the  decree  was  not 
final  The  court  said^:  **  The  question  upon  the  motion  to  dismiss  is, 
whether  this  is  a  final  decree  within  the  meaning  of  the  V^  of  Con- 
gress. Undoubtedly  it  is  not  final  within  the  strict  technical  sense  of 
that  term.  But  this  court  has  not  heretofore  understood  the  words 
' final  decrees'  in  this  strict  and  technical  sense,  but  has  given  to  them 
a  more  liberal,  and,  as  we  think,  a  more  reasonable  construction,  and 
one  more  consonant  to  the  intention  of  the  legislature.''  See  also  Bron- 
Bon  «.  Railroad,  20  How,  524,  531.  But  even  if,  under  this  class  of  stat- 
utes, it  were  held  that  the  decree  or  judgment  must  be  absolutely  final 
to  authorize  an  appeal,  no  argument  could  be  drawn  from  it  by  analogy 
against  the  conclusion  already  arrived  at  The  difference  in  the  objects 
of  the  two  statutes  would  at  once  Aunish  an  answer.  The  one  is 
designed  to  regulate  the  exercise  of  an  appellate  jurisdiction,  by  which 
the  judgments  of  an  inferior  tribunal  may  be  reviewed.  It  is  natural 
in  such  case  to  require  the  inferior  court  first  to  dispose,  substantially 
at  least,  of  the  whole  case,  before  the  appellate  power  could  be  invoked. 
But  the  object  of  the  other  statute  was  not  to  provide  for  a  review  of 
the  decisions  of  an  inferior  tribunal,  but  for  the  exercise  of  an  election 
by  a  party  to  a  suit  in  a  State  court,  to  transfer  it  to  another  court  of 
original  jurisdiction  for  trial.  The  design  was  to  authorize  an  election 
between  the  two ;  not  to  give  him  a  chance  at  both.  And  this  object 
can  only  be  accomplished  by  requiring,  as  the  statute  does,  the  applica- 
tion to  be  made  before  any  trial  or  final  hearing  in  the  case.  The  ob- 
ject of  the  one  statute  was  to  prevent  an  appeal  until  every  thing  had 
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been  decided.  The  object  of  the  other  waa  to  anthorke  a  remoTal  only 
before  any  thing  had  been  decided. 

It  Beema  to  me  clear,  therefore,  that  this  case  was  not  within  the 
act  of  CongreflB,  and  that  the  order  for  removal  was  nnanthorized.  I 
am  aware  that  the  learned  judge  of  the  district  court  of  the  United 
States  for  this  district  has  reached  a  different  oonclnsion.  His  opinion 
upon  the  subject  is  published  in  the  Ameriean  Law  BsgiiUr  for  April, 
1860.  Upon  this  point  he  says :  '^  If  the  cause  had  been  finally  detei^ 
mined  by  either  judgment  of  the  circuit  court,  or  by  order  of  the 
supreme  court ;  then  the  application  for  removal  would  not  have  be^ 
filed  before  Hhe  final  hearing  or  trial'  But  the  last  order  of  the 
supreme  court  reversing  the  judgment  of  the  circuit  court,  and  remand- 
ing the  cause  to  that  court  for  further  proceedings  according  to  law, 
opened  the  whole  case  to  litigation,  the  same  as  if  no  judgment  had 
ever  been  rendered.  The  supreme  court  in  efiect  ordered  a  venire  foidcm 
de  n<n)Oy  which  required  the  circuit  court  to  hear  the  cause  as  if  no 
hearing  or  trial  had  taken  place.*' 

If  this  is  80)  then  this  court  has  been  laboring  under  a  great  delu- 
sion. If,  after  a  case  has  been  three  times  in  this  court,  twice  on 
appeal  from  final  judgments  in  the  court  below,  if  after  the  essential 
vital  legal  questions  upon  which  its  deci8i5n  depends  have  been 
solemnly  adjudicated  by  this  court,  and  the  cause  remanded  to  the 
circuit,  it  starts  there  anew  with  nothing  settled,  ^^the  whole  case 
opened  to  litigation,  as  if  no  judgment  had  ever  been  rendered,"  then 
are  not  only  our  labors  fruitless  indeed,  but  those  of  the  unfortunate 
litigants  in  the  State  courts  are  vainer  than  the  labors  of  Sisyphus. 

We  have  not  so  understood  the  law.  We  have  uniformly  applied 
to  our  decisions,  so  far  as  relates  to  matters  within  our  jurisdiction,  the 
same  rule  which  the  supreme  court  of  the  United  States  applies  to  its 
decisions ;  and  have  held  that  they  become  the  law  of  the  case,  binding 
on  the  parties  and  the  subordinate  courts,  and  that  the  questions 
decided  are  not  open  to  further  litigation.  We  cannot  have  erred  in 
this,  unless  the  decisions  of  this  court  constitute  an  exception  to  the 
rule  by  which  those  of  all  other  courts  are  governed. 

I  cannot  but  regret  that  this  difference  of  opinion  has  arisen 
between  this  court  and  the  learned  judge  of  the  district  court.  It  may 
be  the  cause  of  much  embarrassment  and  expense  to  the  parties.  But 
inasmuch  as  the  difference  does  exist,  I  know  of  no  way  to  avoid  its 
consequences,  whatever  they  may  be.  There  seems  but  one  course 
open  to  this  court,  consistent  with  its  duty  to  itself  and  to  the  State, 
when  its  appellate  power  is  invoked  in  the  regular  course  of  judicial 
proceedings,  and  that  is,  to  exercise  the  jurisdiction  which  it  believes 
itself  to  possess,  according  to  its  best  judgment,  whether  that  be  well 
or  ill  founded. 
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The  remainder  of  the  opinion  relates  to  tibe  question  whether  it  is 
competent  for  Congress  to  authorize  a  non-resident  plaintiff  who  has 
Toluntariiy  brought  his  suit  in  the  State  court,  to  obtain  a  removal. 
See  8  Am,  Law  Beg.  If.  8.  558. 


ANDERSON  V.  MOE. 

Oircuit  Courty  Sixth  Circuit;  Eastern  District  of 

Michigan^  June  T.,  1869. 

Taxation  of  Costs. — ^Witness  Fees. 

The  fact  that  the  deposition  of  a  witness  has  been  taken  tfpon  a  dsdU 
fMU  patet^atemy  and  is  on  file,  forms  no  objection  to  the  allowance  of 
the  trarel  fees  of  such  witness,  in  the  taxation  of  costs,  if  he  attended 
and  was  examined  in  person. 

Under  the  fee  bill  of  February  5,  1858,  as  well  as  under  former  laws, 
the  successful  party  iS'  entitled  to  tax  travel  fees  of  a  witness  who 
resides  out  of  the  State  and  more  than  one  hundred  miles  from  the 
place  of  trial,  and  who  attends  voluntarily,  upon  mere  request 

Qaestion  of  taxation  of  costs. 

After  the  trial  of  this  action,  a  question  arose  as  to 
the  amount  to  be  allowed  in  the  taxation  of  costs  for 
the  traveling  fees  of  a  witness, — Stafford.  This  witness 
resided  in  another  district, — ^New  York, — and  more 
than  one  hundred  miles  from  the  place  of  trial.  He 
was  not  snbpoenaed,  bnt  attended  volnntarily  at  the  re-^ 
qnest  of  the  plaintiffs. 

The  defendant  objected  to  the  allowance  of  traveling 
fees  of  the  witness  from  his  residence  to  the  place  of 
trial,  and  for  returning : 
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1st.  Because  his  testimony  by  deposition  had  been 
taken  and  filed  in  the  case. 

2nd.  Because  the  witness  was  not  served  with  sub- 
poena. 

3rd.  Because  the  travel  was  from  beyond  the  dis- 
trict, and  more  than  one  hundred  miles  from  the  place 
of  trial. 

Alfred  Russell^  for  the  plaintiffs. 

Cfharles  L.  Atterhury,  for  the  defendant. 

WiTHEY,  J.^— The  first  objection  is  not  allowable. 
If  a  witness  is  present  at  the  trial  his  deposition  ought 
not  to  be  used.  If  the  testimony  was  material,  the 
I)arty  had  a  right  to  hare  the  witness  present  before 
the  court  and  jury,  if  his  attendance  could  be  pro- 
cured. 

The  second  objection  is  not  well  made,  and  that  and 
the  third  will  be  considered  together.  If  a  witness  re- 
sides in  another  State,  and  more  than  one  hundred 
miles  from  the  place  of  trial,  a  subpoena  cannot  be 
made  effective  ;  its  servit5e  will  be  useless  ;  it  will  afford 
no  ground  for  an  attachment.  Is  a  party,  therefore, 
obliged  to  take  out  a  commission  to  take  his  testi- 
mony %  or  if  the  personal  presence  of  the  witness  be 
deemed  essential,  and  it  can  be  procured,  is  the  party 
deprived  of  the  benefit  of  the  act  of  1853,  which  allows 
witnesses'  fees  for  each  day' s  attendance  in  court,  one 
dollar  and  fifty  cents,  and  five  cents  per  mile  for  travel- 
ing from  his  place  of  residence  to  said  place  of  trial, 
and  five  cents  per  mile  for  returning  % 

Both  questions  are  answered  in  the  negative.  No 
rule  of  court  and  no  construction  can  properly  be  al- 
lowed to  override  the  plain  language  and  obvious  im- 
port of  this  enactment.  Under  the  act  of  1799,  it  was 
held  that  traveling  fees  were  allowable  from  the  resi- 
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dence  of  the  witness,  althougli  without  the  State,  and 
more  than  one  hundred  miles  from  the  place  of  trial. 
3  fiifory  (7.  Ct.  84.  Before  the  passage  of  the  act  of 
1853,  it  was  held  (5  McLean^  241),  under  the  act  of 
1799,  that,  if  the  witness  "attended  voluntarily,  or 
without  summons,  his  fees  cannot  be  charged  against 
the  losing  party."  This  is  but  a  literal  rendering  of 
the  act  of  1799,  and,  of  course,  it  will  bear  the  con- 
struction given  it.  That  enactment  allowed  compensa- 
tion "to  witnesses  sunmioned,'^  and  not,  as  in  the  act 
of  1853,  "to  witnesses  for  each  day's  attendance,  &c.,'' 
without  reference  to  whether  the  witness  be  "sum- 
moned'' or  not. 

Clearly,  under  the  act  of  1853,  a  witness  who  at- 
tends by  procurement  of  a  party  because  his  testimony 
was  deemed  material,  is  entitled  to  the  per  diem  of  one 
dollar  and  fifty  cents,  and  traveling  fees  from  his  place 
of  residence,  and  for  returning,  provided  he  actually 
traveled  so  far  to  reach  the  court,  as  it  would  be  from 
his  residence  to  the  court 

The  ta:sation  made  in  this  ease  is  proper. 


802  NOBTHEBN  DiSTBIOT  OF  GSOBGIA. 


Shufordv.  Cain. 


SHTJPORD  v.  CAIN.     ^ 

District  Court  /*  Northern  District  qf  Georgia  ;  Sep^ 

tember  T.j  1869. 

Pboceedings  in  Law  jlnd  Equity. — Jurisdiction. 

— ^Vacating  Judgment. 

The  commingling  of  law  and  equity  in  the  same  proceeding,  which  iB 
allowed  in  the  State  courts  of  G^rgia,  is  unknown  in  the  national 
courts  held  witJiiin  that  State.  These  sit  distinctly  as  courts  of  law, 
or  as  courts  of  equity. 

In  modem  practice  the  courts  incline  to  allow  a  question  of  regularity 
in  the  proceedings  in  a  cause  to  be  raised  and  determined  upon  a 
motion  in  the  cause,  instead  of  requiring  the  party  aggrieved  to  sue 
out  a  writ. 

A  circuit  or  district  court  has  no  jurisdiction  to  entertain  an  action 
brought  by  an  indorsee  of  a  promissory  note  where  both  the  maker 
and  the  payee  and  faidorser  are  citizens  of  the  same  State.  As  tho 
payee  could  not  hare  sued  the  maker,  his  assignee  or  indorsee  cannot 
do  so,  under  section  11  of  the  judiciary  act  of  September  24, 1789. 
8o  heldy  notwithstanding  the  note  was  not  negotiable  in  terma 

A  judgment  and  subsequent  proceedings,  had  in  a  circuit  or  district 
court,  which  are  void  for  want  of  jurisdiction,  may  be  vacated  upon 
motion  in  the  same  court,  notwithstanding  the  expiration  of  tho 
term  at  which  the  judgment  was  rendered. 

Motion  to  vacate  a  judgment  and  subsequent  pro- 
ceedings. 

Mr.  SqpkinSj  for  the  motion  ;— Cited  16  Pet.  315 ; 
2  Bow.  241;  6  Id.  290-1;  2  Pet.  666;  3  Bac.  Abr. 
tit.  Error;  2  Pet.  666;  12  Johris.  434;   14  Id.  425; 

■ 

*  The  district  court  for  the  northern  district  of  G^eoigia  has  circuit 
court  powers;  by  act  of  August  11, 1848. 
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14  H(yu).  342 ;  2  Id.  68 ;  15  Id.  356 ;  14  Id.  346-6  ;  16 
Pet.  119. 

Mr.  Weil^  and  Lochrane  &  Glark^  in  opposition ; — 
Cited  4  TTewr*.  a  Cif.  895 ;  6  F^a^.  146 ;  11  Pet.  80 ; 
0%i^.  on  Bills. 

Ebskike,  J.— Elkanah  Shuford,  a  citizen  of  the 
State  of  Alabama,  brought  assvmpsit  in  this  court 
against  William  C.  Gain,  as  maker  of  a  non*negotiable 
promissory  note,  and  Joseph  L.  Grisham,  as  indorser 
of  the  same.    The  following  is  a  copy  of  the  note : 

"On  or  before  the  first  day  of  January,  1863,  I 
promise  to  pay  J.  L.  Grisham  the  sum  of  seven  hun- 
dred dollars,  for  value  received  of  him,  with  interest 
from  twelve  months,  this  12th  October,  1860. 

"W.  C.  Cain.'' 

The  note  was  indorsed  in  blank  by  the  payee,  J.  L. 
Grisham. 

The  writ  was  returnable  at  the  March  term,  1868. 
Service  was  acknowledged  by  defendants,  but  neither 
appeared.  At  the  same  term,  judgment  by  default 
was  taken,  a  verdict  rendered  and  judgment  final  en- 
tered, upon  which  execution  issued  and  was  levied  by 
one  Dickson,  a  deputy  marshal,  on  land  as  the  prop- 
erty 'of  Grisham. 

Thus  the  matter  stood  until  after  the  September 
term,  1868,  when  Grisham  filed  a  bill,  on  the  chancery 
side  of  this  court,  against  Shuford  and  Dickson,  to  set 
aside  the  judgment,  &c. ;  because,  as  alleged,  the  court 
had  no  jurisdiction  of  the  subject  matter  of  the  action, 
both  maker  and  indorser  being  citizens  of  Georgia 
when  the  note  was  made,  and  at  the  commencement  of 
the  action ;  that  Grisham  indorsed  the  note  to  one  Gait, 
in  port  pajrment  for  a  feunily  of  slaves  purchased  by 
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Inm  of  Gait ;  and  that  he^  Grisham,  when  the  suit  was 
brought^  had,  and  still  has,  a  good  defense  to  the  note, 
but,  being  sick  during  the  term,  he  was  unable  to 
make  the  defense.  On  these  grounds, — and  on  others 
unnecessary  to  mention  here, — ^he  prayed  that  the  sale 
of  the  land  be  enjoined.  A  hearing  on  the  bill  alone 
was  had  at  chambers.  The  iiyunctlon  was  denied  ;  but 
the  sale  of  the  property  was  postponed,  and  time 
granted  to  defendants  to  demur,  plead,  or  answer  by  the 
first  day  of  the  ensuing  term,  when  the  cause  could  be 
folly  argued.  Whereupon,  counsel  for  Grisham  asked 
for,  and  (no  objection  being  interposed  by  defendants) 
obtained  leave  to  file  a  motion  on  the  common  law  side 
of  the  court — ^as  ancillary  to  the  bill,  or  in  lieu  of  it. 
The  motion  was  filed.  It  prayed,  like  the  bill,  that  the 
judgment  be  annulled,  and  the  fieri  fadoB  set  aside, 
for  reasons  similar  to  those  contained  in  the  biU.  De- 
feu  dants  filed  no  defense  to  either  bill  or  motion.  But 
(complainant  making  no  objection)  they  were  allowed 
to  contend  against  the  bill  and  motion,  to  the  same  ex- 
tent as  would  harve  been  proper  had  a  demurrer  been 
filed.  In  argument,  they  insisted  that  the  former  con- 
tained no  equity,  and  the  latter  no  law;  at  leasts 
neither  equity  nor  law  which  could  avail  the  complain- 
ant at  that  late  day — ^he  beitg  barred  of  any  supposed 
rights  by  his  own  laches ;  and  further,  that  the  court 
had  no  power  to  enjoin  the  judgment,  or  to  annul  it, 
after  the  end  of  the  term  at  which  it  was  obtained.  It 
was  contended  that  the  bill  and  motion  are  one  pro- 
ceeding ;  or,  if  distinct  and  separate  proceedings,  both 
must  be  rejected  as  inapplicable  remedies,  or,  if  not  so, 
as  coming  too  late. 

I  am  relieved  from  i)assing  upon  some  of  the  propo- 
sitions advanced  and  discussed,  as  Mr.  Hopkins,  coun- 
sel for  Grisham,  elected  to  submit  his  case  on  the  com- 
mon law  motion  alone.  Had  he  relied  on  both  bill  and 
motion,  some  embarrassment  might  have  arisen,  for  the 
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question  would  have  presented  itself,  whether  a  party, 
in  asking  an  adjudication  in  a  United  States  courts 
could  blend  a  proceeding  which  is  properly  cognizable 
in  a  court  of  equity  with  one  properly  cognizable  in  a 
court  of  law. 

The  United  States  courts  are  courts  of  law  and 
equity.  And  it  is  the  duty  of  the  judge  to  see  that  the 
coiLrse  of  the  courts — ^whether  it  be  the  court  of  chan- 
cery, of  admiralty,  or  of  common  law, — is  not  invaded 
or  altered.  He  must  take  care  to  preserve  it.  Const 
Alt  in.  §  n. ;  Bennett  t>.  Butterworth,  11  How.  669. 

In  the  courts  of  many  of  the  States, — Gteorgia,  for 
example, — law  and  equity  are,  in  a  greater  or  less  de- 
gree, blended.  This  commingling  is  unknown  in  the 
national  courts.  These,  as  courts  of  law,  entertain 
suits  in  which  l^al  rights  are  to  be  ascertained  and  de- 
termined in  contradistinction  to  equitable  rights.  As 
courts  of  equity,  they  entertain  suits  in  which  relief  is 
sought  according  to  the  principles,  and,  in  general,  the 
practice  of  the  equity  jurisdiction  as  established  in 
English  jurisprudence.  Parsons  v.  Bedford,  3  Pet 
447;  Bobinson  v.  Campbell,  3  Wheat.  212;  United 
States  V.  Howland,  4  Id.  108  ;  Pennsylvania  v.  Wheel- 
ing Bridge  Co.,  13  Bow.  619. 

It  was  insisted,  on  the  part  of  Shuford,  that  no  re- 
lief could  be  given,  in  this  particular  case,  upon  a  mere 
motion.  But  counsel  did  not  name  what  he  deemed  a 
proper  remedy,  though  he  seemed  to  indicate  that  a 
suit  of  audita  querela  or  scire  foMas^  or  a  writ  of  error 
coram  vobis^  might  possibly  answer.  The  court  will, 
however,  leave  the  matter  as  it  stands,  and  assume  that 
a  proceeding  by  motion  is  a  suitable  and  also  a  not  un- 
usual remedy.  This  mode  of  investigating  questions 
which  are  in  their  general  features  like  these  now  un- 
der consideration,  has,  in  modem  days,  been  counte- 
nanced and  adopted  by  the  courts,  by  reason  of  being 
less  expensive,  and  more  simple  and  expeditious  than 
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those  cmnbrons  and  teclmicaUy  toilsome  remedies  just 
named.  Stamford  v.  Barry,  1  Aiken  (  Vt)  321 ;  Smock 
V.  Dade,  5  Hand.  639 ;  Gtordon  ©•  Prazier,  2  Wash.  (  Va.) 
130 ;  Jolmson  v.  Harvey,  4  Mass.  483 ;  Baker  v. 
Judges  of  Ulster,  4  Johns.  191 ;  Crawford  v.  Will- 
iams, 1  SwaUj  341,  and  cases  there  cited ;  Ledge- 
wood  f).  Pickett,  1  McLean,  143;  S.  C,  7  Pet  144; 
Wood  V.  Luse,  4  McLeariy  254 ;  Harris  t).  Hardeman, 
14  Sow.  334. 

A  rule  iB,  that  the  same  court  which  pronounced  and 
entered  up  a  final  judgment  cannot,  at  a  subsequent 
term,  vacate  it  for  errors  in  law ;  this  is  the  doctrine  of 
the  common  law,  and  also  of  the  supreme  court  of  the 
United  States.  Some  of  the  exceptions  to  the  rule  are, 
where  the  judgment  was  irregular,  or  where  no  notice  had 
been  served  upon  the  defendant,  or  for  fhiud,  or  mis- 
prision of  the  clerk.  But  none  of  these  fetults  are  re- 
lied on  by  Grisham,  in  the  proceedings  instituted  by 
"hiTw  to  set  aside  and  annul  this  judgment.  He  asks  for 
relief  because,  as  he  avers,  this  court  had  no  jurisdic- 
tion of  the  subject  matter  of  the  cause ;  indeed,  that 
cognizance  of  it  was  positively  inhibited  by  section  11 
of  the  judiciary  act  of  September  24,  1789.  This  objec- 
tion is,  I  apprehend,  the  main,  if  not  really  the  only, 
question  for  determination. 

It  is  admitted  by  the  pleadings,  and  was  not  dis- 
puted in  the  argument,  that  the  note  was  made  in 
Georgia ;  that  Cain,  the  maker,  and  Grisham,  the 
payee  and  indorser,  were  then  citizens  of  Georgia,  and 
so  continued  to  be,  and  were  citizens  of,  and  residing 
in  this  State,  at  the  commencement  of  the  action.  Also, 
that  Grisham,  when  the  interlocutory  and  final  judg- 
ments were  obtained,  had,  and  still  has,  a  good  defense 
against  the  note ;  but,  by  reason  of  his  sickness,  he 
could  not  make  his  defense.  Upon  what  matters  of 
law  or  fact  these  additional  objections  to  the  validity 
of  the  judgment  were  based,  was  not  brought  to  the  no- 
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tice  of  the  court.  Nor,  indeed,  was  it  necessary  to  pre- 
sent them. 

It  was  argued  by  the  learned  counsel  for  Shuford 
that  this  being  a  non-negotiable  note,  it  was  not  within 
the  prohibition  contained  in  section  11  of  the  judiciary 
act.  This  position  is,  I  think,  untenable.  The  section 
does  not  confine  the  jurisdiction  to  negotiable  paper. 

H  Grisham,  the  payee  of  this  note,  had  indorsed  it 
to  A.,  a  citizen  of  another  State,  A.  could  bring  an  ac- 
tion against  Grisham  to  recover  its  contents ;  for  the  in- 
dorsement of  a  non-negotiable  note  by  the  payee,  or- 
dinarily creates,  as  between  him  and  the  immediate  in- 
dorsee, the  same  liabilities  and  obligations  as  are  in- 
curred by  the  indorsement  of  a  negotiable  note.  But 
no  action  at  law  could  be  sustained  by  A.  against  Cain, 
the  maker,  without  using  the  name  of  tlie  payee,  un- 
less there  was  an  express  promise  by  the  maker  to  pay 
A.  Storp  on  Prom.  N,  §  128,  and  note  4 ;  Burmester 
V.  Hogarth,  11  Mees.  <fe  TT.  97 ;  Matlack  v.  Hendrick- 
son,  1  Orem  {JST.  J,)  262 ;  Gibson  v.  Cooke,  20  Pick.  15 ; 
see  2  Pars,  on  B.  &  N.  44. 

In  Young  v.  Bryan,  6  Wheat.  146,  it  was  held  by 
the  supreme  court  of  the  United  States  that  a  circuit 
court  has  jurisdiction  of  a  suit  brought  by  the  indorsee 
of  a  promissory  note,  who  was  a  citizen  of  one  State, 
against  the  indorser,  who  was  a  citizen  of  a  different 
State,  whether  a  suit  could  be  brought  in  that  court  by 
the  indorsee  against  the  maker  or  not.  See,  also, 
Evans  v.  Gee,  11  Pet.  80. 

Now,  if  Shuford  be  the  immediate  indorsee  of  Gris- 
ham, the  payee  (and  of  this  presently),  he  could,  as 
just  remarked,  have  instituted  a  suit  in  this  court 
against  the  payee,  but  not  against  the  maker.  And 
even  if  the  cause  of  action  were  a  promissory  note  i)ay- 
able  to  order,  the  indorsee  could  not  bring  a  suit  here 
against  Grisham  and  Cain,  payee  and  maker,  because 
his  assignor,  Grisham,  could  never  have  sustained  an 
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action  in  fhis  conrt  against  Cain, — Cain  and  Grisham 
being  citizens  of  Georgia.  Montalet  v.  Mmray,  4 
Oranch,  46 ;  Coffee  v.  Planters'  Bank  of  Tennessee,  13 
Sdw.  183. 

It  was  stated  in  the  proceedings  of  file,  that  Grisham 
indorsed  the  note  thus:  "J.  L.  Grisham," — ^to  one 
Galt^  and  delivered  it  to  him.  If  this  be  so,  and  the 
allegation  was  not  denied  or  questioned, — ^the  note  be- 
ing payable  to  a  particular  person  only, — there  has 
never  been  any  privity  in  law  between  the  subsequent 
holder,  Shuford,  and  Grisham,  the  payee  and  indorser, 
or  between  the  former  and  Cain,  the  maker.  Conse- 
quently, Shuford  could  not  bring  a  suit  at  law  in  his 
own  name  against  Grisham  and  Cain,  or  against  either 
of  them.    Story  on  Prom.  If.  §§  128,  129. 

Section  2,732  of  the  Code  of  Georgia,  1  ed.,  provides 
that  the  maker  and  indorser  of  a  note  may  be  sued  in 
the  same  action.  This  mode  of  proceeding  was  adopted 
in  the  case  at  bar.  The  declaration  contains  one  count. 
Independently  of  this  provision  in  the  code,  no  such 
joint  action  is  maintainable  under  the  well  established 
rules  of  pleading  ;  because  the  liabilities  of  the  maker 
of  a  promissory  note  and  an  indorser  are  distinct  and 
independent — the  one  being  primary  and  immediate, 
the  other  secondary  and  collateral — and  they  cannot  in 
a  national  court  be  sued  jointly,  but  must  be  proceeded 
against  in  separate  actions. 

In  Keoxyv.  Farmers'  &  Merchants'  Bank  of  Memphis, 
16  Pet  89,  94,  Mr.  Justice  Story,  in  giving  the  opin- 
ion of  the  court,  said  that  it  is  not  "competent  for  any 
State  legislature  to  regulate  the  forms  of  suits  or  modes 
of  proceeding  or  pleadings  in  the  courts  of  the  United 
States ;  but  the  sole  authority  for  this  purpose  belongs 
to  the  Congress  of  the  United  States." 

The  circuit  and  district  courts  of  the  United  States 
are  courts  of  limited,  but  not  inferior  jurisdiction,  and 
they  cannot  exercise  any  jurisdiction  which  is  not  ex- 
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ptes&dy,  or  by  necessary  implication  conferred.  But 
where  tkey  do  possess  juiisdiction  they  have  a  right  to 
decide  every  question  which  occurs  in  the  cause ;  and 
whether  their  decisions  be  correct  or  otherwise,  their 
judgments  are  conclusive  between  parties  and  privies 
until  reversed  on  error.  I^  however,  they  are  without 
authority,  their  judgments  are  absolutely  null,  and 
form  no  bar  to  a  recovery  which  may  be  sought,  even 
prior  to  a  reversal  in  opposition  to  them.  This  is  the 
distinction  between  judgments  which  are  voidable  and 
those  which  are  void.  Shriver  v.  Lynn,  2  Sow.  43  ; 
Harris  v.  Hardeman,  14  Id.,  834;  Carter  7).  Bennett, 
16  Id.  864 ;  Atkinson  v.  Purdy,  Crabber  551. 

As  has  been  already  observed,  Cain,  the  maker  of 
the  note,  and  Grisham,  the  payee,  both  being  citizens 
of  Georgia,  the  latter  could  not  bring  a  suit  in  this  court 
to  recover  the  contents  of  the  note  against  the  former ; 
for,  by  a  provision  in  section  11  of  the  judiciary  act, 
the  jurisdiction  is  confined  to  cases  in  which  ^Hhe  suit 
is  between  a  citizen  of  the  State  where  the  suit  is 
brought,  and  a  citizen  of  another  State."  Nor  could 
any  assignee  or  indorsee  of  Grisham  sustain  a  suit  here 
against  the  maker,  in  the  £Eu;e  of  the  following  prohibi- 
tion in  section  11 :  "Nor  shaU  any  district  or  circuit 
court  have  cognizance  of  any  suit  to  recover  the  contents 
of  any  promissory  note  or  other  chose  in  action  in  favor 
of  an  assignee,  unless  a  suit  might  have  been  prosecuted 
in  such  court  to  recover  the  said  contents  if  no  assign- 
ment had  been  made.'' 

Thus  it  will  be  seen  that  the  present  case  falls 
directiy  within  both  of  these  clauses  of  the  section. 
And  with  these  facts  before  me,  I  cannot  come  to  any 
other  conclusion  than  that  the  rendition  of  the  judg- 
ment was  coram  nonjudice^  and  therefqre  utterly  void. 

Counsel  for  Shuford  contend,  that  if  the  court  should 
be  of  opinion  that  the  judgment,  so  fax  as  it  affects 
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Cain,  is  void,  it  must  nevertheless  stand  good  as  against 
Orisham. 

On  inspection  of  the  record,  the  judgment  is  found 
to  be  against  both  defendants — "that  the  said  plaintiff 
do  recover  against  the  said  defendants  his  damages 
aforesaid,"  &c.  This  judgment,  being  an  entiretjr,  if 
void  in  part,  is  void  in  all ;  if  annuUed  as  to  one  of  the 
partieSj  it  must  be  annulled  as  to  both.  2  Saund.  101 ; 
Hemmenway  v.  Hickes,  4  Pick.  497.  But  if  the  judg- 
ment could  have  been  several,  instead  of  joint,  I  cannot 
perceive  how  Shuford  would  be  thus  benefited. 

As  to  the  position  that  if  Grisham  ever  had  any 
rights,  he  came  too  late  to  assert  them — ^the  reply  is :  if 
the  judgment  is  a  nullity,  he  is  in  time.  Wood  v.  Luse, 
4  McLean^  254. 

Ordered^  that  the  judgment  by  default,  the  verdict 
and  the  fiinal  judgment  be,  and  they  are  hereby  declared 
null  and  void,  and  that  the  writ  of  fieri  facias  be 
quashed.  But  the  writ  and  declaration  may  remain 
before  the  court  untU  10  a.  m.,  on  the  last  day  of  the 
present  term ;  and,  in  the  mean  time,  the  plaintiff,  Shu- 
ford, may  move  for  leave  to  amend,  if  he  should  be  of 
opinion  that  the  court  has  power  to  grant  any  amend- 
ment in  the  proceedings. 
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District  CourU;  District  of  Massachusetts,  March  T., 

1868. 

Inteenal  Revenue  Law. — FoRFErruEE. 

To  warrant  a  forfeiture  of  tools,  implements,  instruments,  or  other  per- 
sonal property,  under  section  48  of  the  internal  revenue  act  of  1864, 
13  StMt.  at  L,  240,  as  amended  by  the  act  of  1866, 14  Id.  Ill,  upon 
the  ground  that  they  are  found  upon  premises  where  an  illicit  manu- 
&cture  is  carried  on,  it  should  appear  that  such  property  was  em- 
ployed, or  intended  to  be  used  in  such  manu&cture,  or  was  in  some 
way  connected  with  it. 

Motion  for  a  new  trial. 

This  was  an  information  filed  against  the  contents 
of  a  building  npon  Central  wliarf  in  Boston,  to  enforce 
a  forfeiture  claimed  under  the  internal  revenue  law. 
The  property  in  question  was  claimed  by  John  Lom- 
bard. 

Upon  the  trial  it  appeared  that  the  building  in  ques- 
tion was  of  four  stories  in  height.  In  the  attic  story 
there  was  a  still,  and  here,  as  the  evidence  indicated,  a 
business  of  distilling  had  been  carried  on,  in  violation 
of  the  revenue  law.  The  second  and  third  stories  con 
tained  barrels,  chemicals,  and  other  articles  of  a  charac- 
ter adapted  to  be  useful  in  the  distil  ling  business.  The 
first  floor  was  occupied  by  a  retail  grocery  store,  and 
contained  a  stock  of  goods  such  as  are  ordinarily  kept 
for  that  business.  The  counsel  for  the  government  con- 
tended that  the  entire  property  found  in  the  building 
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was  forfeited ;  and  the  jury  found  a  verdict  condemn- 
ing the  entire  property,  accordingly. 

The  claimant  now  moved  for  a  new  trial  and  in 
arrest  of  judgment, 

L.  S.  Dabfiej/y  for  the  motion. 

« 

W.  W.  Meldy  opposed.  ^ 

Lowell,  J. — In  this  case  there  is  a  motion  for  a  new 
trial,  on  the  ground  that  the  verdict  is  against  the 
weight  of  the  evidence,  and  a  motion  in  arrest  of  judg- 
ment. The  information,  as  amended,  alleges  in  the  fifth 
count  that  certain  distilled  spirits  were  found  at  number 
45  Central  wharf,  Boston,  in  the  possession,  custody 
and  control  of  one  John  Lombard,  for  the  purpose 
of  being  sold  by  him  in  fraud  of  the  revenue  laws ;  that 
two  hogsheads  of  molasses  were  found  at  the  same 
place  in  the  possession  of  said  Lombard,  and  were,  raw 
materials  which  he  intended  to  man&cture  into  distilled 
spirits,  for  the  purpose  of  fraudulently  selling  the  same, 
and  evading  the  taxes  thereon,  and  that  the  other 
goods,  wares,  merchandise  and  property  seized,  which 
appear  to  form  the  stock,  furniture  and  fixtures  of  a  re- 
tail dealer  in  liquors  and  groceries,  were  tools,  imple- 
ments, instruments  and  personal  property  found  at  the 
same  time  and  in  the  same  building  with  the  spirits  and 
the  molasses,  and  in  the  possession,  custody  and  con- 
trol of  the  said  Lombard. 

The  other  amended  counts  differ  from  the  fifth 
count,  in  substance,  only  as  to  the  person  in  whom  the 
custody  is  alleged  to  be. 

The  law  under  which  the  information  is  brought  is 
section  48  .of  the  act  of  1864, 13  J^at.  a6L.  240,  ch.  173,  as 
amended  by  the  act  of  1866,  14  Id.  Ill,  ch.  184.  As 
the  act  stood  at  first,  all  goods,  &c.  on  which  duties 
are  imposed  which  shall  be  found  in  the  possession,  &c. 
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of  any  person  for  the  purpose  of  being  sold  or  removed 
in  fraud  of  the  internal  revenue  laws,  may  be  seized 
and  shall  be  forfeited ;  and  so  of  raw  materials  intended 
to  be  manufactured  for  the  purpose  of  being  so  sold, 
and  also  all  tools,  implements,  instruments  and  per- 
sonal property  whatsoever,  in  the  place  or  building,  or 
within  any  yard  or  enclosure  where  such  articles- are 
found,  and  intended  to  be  used  by  them  (i.  e.,  the  per- 
sons before  merdioned)  in  the  manvfaoture  of  such  raw 
materials.  The  new  statute  amends  the  phraseology 
of  this  section  in  several  other  particulars,  without  per- 
haps much  variation  of  the  meaning,  but  omits  alto- 
gether the  qualifications  of  intended  use  of  the  tools, 
implements,  instruments  and  personal  property,  and 
upon  a  literal  interpretation  might  seem  to  subject  to 
seizure  and  forfeiture  all  goods  and  chattels  and  other 
things  coming  within  the  very  general  description  of 
personal  property,  to  whomsoever  it  may  belong,  if 
found  in  the  same  building,  including  out-buildings, 
yard,  &c.  with  the  offending  goods. 

It  is  impossible  to  believe  that  any  such  sweeping 
condemnation  is  intended  to  be  passed,  founded  upon 
mere  proximity  in  place,  upon  the  goods  of  all  persons 
innocent  and  guilty.  In  its  application  to  a  city  or 
other  busy  place,  where  the  same  building  is  divided 
into  numerous  tenements,  shops,  offices,  counting- 
houses  and  warerooms,  aU  being  often  found  under  one 
roof,  and  each  occupied  by  a  different  tenant,  the  oper- 
ation of  such  a  law  would  work  the  most  enormous  and 
unheard-of  injustice.  To  take  a  single  example,  the 
money  in  the  vaults  of  any  bank  might  be  forfeited  for 
the  &ult  of  some  petty  trader  in  the  attic  of  the  bank- 
ing house.  It  is  a  general  principle  of  law  as  weU  as 
of  natural  justice,  that  statutes  will  not  be  understood 
to  forfeit  property  except  for  the  fault  of  the  owner  or 
his  agents,  geneial  or  special,  unless  such  a  construc- 
tion is  unavoidable.    See  Peisch  t).  Ware,  4  Cranoh^ 
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347 ;  Freeman  v.  Ponr  htuidred  and  three  casks  of  Gnn- 
I)owder,  Thacker  Crim.  Cas.  14. 

This  information  does  indeed  allege  that  the  per- 
sonal property  sought  to  be  confiscated  was  in  the  pos- 
session or  nnder  the  control  of  the  wrong  doer.  But 
even  if  the  statute  be  limited  in  that  way,  it  will  be 
most  arbitrary  and  unjust  in  its  operation,  for  the  pun- 
ishment will  bear  no  sort  of  necessary  relation  to  the 
offense.  The  crime  is  punished  by  the  very  same  sec- 
tion with  a  fine  of  fire  thousand  dollars,  or  double  the 
amount  of  tax ;  but  this  forfeiture  may  be  indefinitely 
greater  than  either.  But  the  more  valid  reason  against 
this  construction  is,  that  nothing  in  the  statute  itself 
points  to  the  possession  or  control  of  this  personal 
property  as  deciding  its  status,  but  only  and  solely 
the  place  where  it  is  found.  A  forfeiture  of  the  goods 
of  the  same  owner,  found  with  the  unlawful  goods,  is 
not  without  precedent  in  revenue  laws,  and  I  was  at 
first  disposed  to  believe  that  such  was  the  meaning  of 
the  statute,  but  upon  a  more  carefol  inquiry,  I  am  sat- 
isfied that  the  construction  presently  to  be  mentioned, 
is  more  consistent  with  the  words  of  the  law.  By  reason 
and  analogy,  as  well  as  by  the  context,  we  find  that 
some  real  connection  with  the  fraud  is  intended  to  be 
attached  to  the  property  that  is  liable  to  seizure.  The 
taxed  articles  and  the  raw  materials  intended  to  be 
manu&ctured,  are  the  principal  things,  and  the  tools, 
implements,  instruments  and  personal  property,  are 
only  the  connected  incidents.  I  am  of  opinion  that 
by  the  familiar  rule  of  construction,  called  nosdtur  a 
sociis^  we  must  restrict  the  general  words  personal 
proi)erty,  by  the  more  particular  and  immediately  pre- 
ceding words,  tools,  implements,  and  instruments. 
Such  a  restriction  has  been  adopted  in  many  well  con- 
sidered cases.  Thus,  where  it  was  enacted  that  no 
tradesman,  artificer,  workman,  laborer,  or  other  person 
toJtatsoener,  should  do  or  exercise  any  worldly  labor. 
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basiness,  or  work  of  their  ordinary  callings  upon  the 
Lord' s  day,  the  coiul;  of  king' s  bench  held  nnanimously 
that  this  did  not  include  drivers  of  stage  coaches. 
Sandiman  v.  Breach,  7  Barn.  &  C.  96.  So  any  artificer, 
calico  printer,  handicraftsman,  miner,  collier,  pitman, 
keelman,  glassman,  potter,  laborer,  or  other  person  who 
shall  contract  with  any  person  whomsoever,  for  any 
time  or  times,  does  not  include  domestic  servants. 
Kitchen  v.  Shaw,  Q  Ad.  &  JB.  729;  lJ}r.&  P.  791. 

Other  examples  of  a  restricted  construction  of  the 
general  words  of  a  statute  are  Rex  v.  Manchester 
Water  Works,  1  Bam.  &  O.  630 ;  Rex  7>.  Mosley,  2  Id. 
226 ;  Coolidge  v.  Williams,  4  Mass.  140 ;  Sprague  v. 
Birdsall,  2  Oow.  419.  And  in  the  construction  of  deeds 
and  wUls,  it  is  not  unusual  to  confine  general  expres- 
sions by  a  regard  to  the  context.  Thus,  "all  my  es- 
tate of  what  kind  soever,"  being  connected  with  words 
referring  only  to  chattels,  was  held  not  to  pass  real  es- 
tate.   Sanderson  v.  Dobson,  1  JExch.  141. 

In  the  present  case,  the  words  "tools,  implements, 
and  instruments,"  are  carelessly  used,  and  are  mere 
surplusage,  if  the  general  words  "personal  property" 
are  intended  to  include  them.  Why  mention  tools 
and  implements  if  everything  but  real  estate  is  to  be 
confiscated  i  And  if  any  specification  is  desired,  why 
not  specify  the  property  much  more  important  and 
more  likely  to  be  found  in  such  a  connection, — namely, 
the  stock  in  trade,  notes,  money,  etc., — before  the  gen- 
eral words  ?  It  cannot  be  doubted  that  the  tools,  im- 
plements and  instruments  here  forfeited,  are  those  with 
which  the  unlawful  business  is  carried  on  ;  and  if  that 
is  so,  does  not  their  enumeration  exclude  aU  other 
tools,  implements,  and  instruments  ?  If  a  carpenter's! 
tools,  a  surgeon's  instruments,  or  a  dressmaker's  sew- 
ing machine  are  found  in  a  distillery,  can  they  be  for- 
feited as  tools,  implements,  and  insb*uments  t  If  not, 
and  if  they  are  tools  and  nothing  else,  how  can  they  be 
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swept  in  as  ^^ personal  property"  t  It  most  be  on  the 
very  gronnd  that  they  are  not  connected  with  the 
fraud,  and  then  the  statute  will  read  thus:  ^^All  tools, 
implements,  and  instruments  of  the  unlawful  business 
shall  be  forfeited,  together  with  all  other  tools,  imple- 
ments, instruments  and  personal  property  which  have 
no  such  connection."  No  £Etir,  sensible  or  reasonable 
construction  can  be  given  to  the  particular  words,  with- 
out supplying  the  qualification  which  I  have  adopted  ; 
and  when  you  iave  supplied  that,  it  naturally  restricts 
the  operation  of  the  more  general  words  which  follow, 
and  the  statute  is  read  as  forfeiting  the  tools,  imple- 
ments, instruments,  and  personal  property  connected 
with  the  illegal  business,  and  found  within  the  build- 
ing,  yard  or  enclosures  where  that  busmess  is  carried 
on.  This  construction  gives  effect  to  all  the  language, 
because  there  are  often  many  things  connected  with  a ' 
trade  or  manufacture  which  are  not  properly  described 
as  either  tools,  implements,  or  instruments ;  as,  for  ex- 
ample, fuel^  fijs:tures,  etc. 

This  construction  entirely  relieves  the  difficulty  con- 
cerning the  place  or  building,  yard  or  enclosure,  be- 
cause it  is  reasonable  that  all  tMogs  which  are  x>a<rt  of 
the  unlawful  business  which  are  found  within  the  same 
enclosure,  whether  inside  or  outside  of  the  building, 
should  be  forfeited,  and  that  all  articles- appropriated 
to  such  business  which  are  so  found,  should  be  prirrui 
facie  presumed  to  be  connected  with  the  fraud.  This 
interpretation  makes  the  whole  law  just,  harmonious, 
and  intelligible. 

New  trial  granted. 
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District  Oovjrtf  IHatrict  qf  GeargiOy  ATigust  T.y  1869. 

Administbatiok   of  Internal  Beventje  Laws. — 
CoMPELLiNa  Persons  to  Testify, 

It  ifl  not  necessary,  in  order  to  support  an  application  by  a  supervisor 
of  internal  revenue,  for  an  attachment  to  compel  a  person  liable  to 
taxation  to  appear  and  testify  and  produce  his  books,  <fec.  that  the 
supervisor  should  apx>ear  to  have  acted,  in  issuing  the  summons, 
under  any  special  instructions  from  the  commissioner  of  internal  rev- 
enue. The  supervisor  must  obey  any  special  instructions  which  are 
shown  to  have  been  given.  But  in  the  absence  of  proof  of  instruc- 
tions, it  win  be  presumed  that  his  acts  have  been  in  pursuance  of  his 
official  duty. 

The  extent  of  the  powers  of  a  supervisor  of  internal  revenue  to  order 
persons  chargeable  vdth  a  tax  to  appear  before  him  for  examination, 
and  to  produce  books  and  papers ;  and  the  powers  of  a  district  court 
to  punish  disobedience  to  such  order  as  a  contempt, — explained. 

.     Application  for  an  attacliment  for  contempt. 

J.  Milledge^  District- Attorney,  and  L.  E.  Bleckley^ 
for  the  motion  ; — Cited  1  Wm.  BlacJcs.  665 ;  4  Bancr, 
Hist  U.  S.  414  ;  Act  of  July  13, 1866,  §  9,  14  Stat  otL. 
102 ;  §  14,  Id.  161 ;  Con&l  2V.  740;  Act  of  Jnly  30, 1868, 
15  Stat  at  L.  125;  Act  of  1831,  4  /e?  467 ;  3  Am.  Law 
Bev.  641. 

0.  A.  Lochraney  and  L.  J.  GartreUy  in  opposi- 
tion ;— €ited  3  Blatohf.  148 ;  6  Taunt.  360 ;  Act  of 
March  2,  1831;  Bri^t  Fed.  JDig.  94,  166,  168, 
189 ;  1  Neo.  &  M.  725;  2  Ball.  333 ;  1  CraTich  0. 
Ct.  680 ;  Be  Lome^  89,  note ;  Writs  of  Assistance ; 
Intemal   Revenne  Acts  1866-^67,   286;   L.  B.  417; 
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Law  on  U.  S.  Cts.  47 ;  Code  of  Oa.  995 ;  Hwrd  on  H.  O. 
336-^28;  11  Bag.  L.  {Exch.)  290 ;  Pet  C.  Ot.  291. 

Ebskine,  J. — ^The  supervisor  of  intenial  revenue  for 
the  States  of  Florida  and  Georgia  issued  a  summons 
against  each  of  the  members  of  the  firm  of  Meador  & 
Brothers,  dealers  in  tobacco,  in  Atlanta,  Georgia,  under 
a  provision  contained  in  section  49  of  the  act  of  Congress 
of  July  20,  1868,  requiring  them  to  appear  before  .him, 
at  his  office,  at  a  certain  time,  and  to  testify  under  oath, 
and  to  produce  their  books,  papers,  &c.  relating  to  any 
business  transacted  by  or  through  them,  from  July  20, 
1868,  to  July  1,  1869.  The  foregoing  is  only  a  synop- 
sis of  the  contents  of  the  summons.  The  parties  were 
duly  served,  but  failed  to  appear  or  to  produce  their 
books  before  the  supervisor.  He  then  made  application 
to  me,  in  pursuance  of  a  provision  contained  in  section 
9  of  the  act  of  July  13,  1866,  14  Stat  at  L.  102,  for  an 
attachment  against  the  Meadors.  But,  before  it  was 
issued  they  voluntarily  appeared ;  an  attachment  nisi 
was  granted  and  time  given  to  them  to  show  cause  why 
it  should  not  be  made  absolute.  On  the  return  day, 
they  appeared,  and  by  their  counsel,  Gartrell  and  Loch? 
rane,  placed  their  defense  on  file.  It  is  in  substance  as 
follows : 

First  That  so  much  of  the  act  of  July,  1868,  as 
grants  authority  to  a  supervisor  to  compel  persons  to 
testify  and  to  produce  their  books,  &c.  in  an  imaginary 
case,  is  unconstitutional  and  void. 

Second.  If  constitutional,  still  the  supervisor  can 
only  proceed  to  compel  the  production  of  books,  &c.  in 
the  same  manner  and  to  the  same  extent  as  assessors 
can  do  ;  and  that  neither  ^'  can  compel  persons  to  tes- 
tify and  produce  their  books,  &c.  in  an  imaginary  case 
against  parties  residing  out  of  their  districts.'' 

Third.  That  section  49  of  the  act  authori^dng  the 
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supemsor  to  summon  any  person  to  produce  books, 
&G.  and  to  appear  and  testify  under  oath,  is  of  no  effect^ 
"because  the  provisions  of  the  act  of  July,  1866,  for 
enforcing  the  summons  are  inconsistent  with  the  pro- 
visions of  existing  laws  for  the  punishment  of  con- 
tempts." 

Fourth.  That  no  order  of  punishment  can  be  ren- 
dered in  a  case  before  the  judge,  for  disobeying  a  sum- 
mons to  appear  before  a  supervisor,  as  the  act  "  directs 
that  no  order  can  be  issued  inconsistent  with  existing 
laws  for  the  punishment  of  contempts,  and  by  those 
laws  no  court  or  tribunal  can  punish  for  contempt^ 
except  as  against  violations  of  its  own  orders." 

Fifth.  That  the  powers  here  claimed  by  the  super- 
visor "are  judicial  powers,  and  that  the  judiciary  is 
expressly  fixed  by  the  constitution  and  previously 
existing  laws — ^neither  assessors  nor  supervisors  form- 
ing any  part  of  it." 

During  the  argument^  which  was  elaborate  and  able, 
additional  propositions  were  advanced  orally,  and  va- 
rious objections  were  taken  to  the  constitutionality  of 
section  9  of  the  act  of  1866,  and  section  49  of  the  act 
of  1868. 

Section  49  of  the  act  of  1868, 16  Stat,  at  L.  144,  after 
providing  for  the  appointment  by  the  secretary  of  the 
treasury,  on  the  recommendation  of  the  commissioner 
of  internal  revenue,  of  certain  officers,  to  be  called 
supervisors  of  internal  revenue,  proceeds  to  define  their 
duties  and  powers  as  follows :  "It  shall  be  the  duty  of 
every  supervisor  of  internal  revenue,  under  the  direc- 
tion of  the  commissioner,  to  see  that  all  laws  and  regu- 
lations relating  to  the  collection  of  internal  taxes  are 
faithfully  executed  and  complied  with ;  to  aid  in  the 
prevention,  detection,  and  punishment  of  any  frauds  in 
relation  thereto,  and  to  examine  into  the  efficiency  and 
conduct  of  all  officers  of  internal  revenue  within  his 
district ;  and  for  such  purposes,  he  shall  have  power  to 
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examine  all  j^rsons,  books,  papers,  accounts,  and 
premises,  and  to  administer  oaths  and  to  summon  any 
person  to  produce  books  and  papers,  or  to  appear  and 
testify  under  oath  before  him,  and  to  compel  a  compli- 
ance with  such  summons  in  the  same  manner  as  asses- 
sors may  do,"  &c. 

The  mode  by  which  assessors  may  compel  a  compli- 
ance is  pointed  out  in  section  9  of  the  act  of  1866 :  "In 
case  any  person  so  summoned  shall  neglect  or  refuse  to 
obey  such  summons,  or  to  give  testimony,  or  to  answer 
interrogatories  as  required,  it  shall  be  lawful  for  the 
assessor  to  apply  to  the  judge  of  thj  district  court  or  to 
a  commissioner  of  the  circuit  court  of  the  United  States 
for  the  district  within  which  the  person  so  summoned 
resides  for  an  attachment  against  such  person  as  for 
a  contempt.  It  shall  be  the  duty  of  such  judge  or  com- 
missioner to  heax  such  application,  and,  if  satisfa^ctory 
proof  be  made,  to  issue  an  attachment,  directed  to  some 
proper  oflBcer,  for  the  arrest  of  such  person,  and  upon 
his  being  brought  before  him  to  proceed  to  a  hearing 
of  the  case  ;  and  upon  such  hearing,  the  judge  or  com- 
missioner shall  have  power  to  make  such  order  as  he 
shall  deem  proper,  not  inconsistent  with  the  provisions 
of  existing  laws  for  the  punishment  of  contempts,  to 
enforce  obedience  to  the  requirements  of  the  summons 
and  punish  such  person  for  his  default  or  disobedi- 


ence.? 


At  the  opening  of  the  proceedings,  Mr.  Milledge, . 
United  States  attorney,  stated  that  he  held  a  letter 
of  instructions  from  the  commissioner  of  internal  reve- 
nue to  the  supervisor,  dated  June  11,  1869,  and  added 
that  it  was  desirable  it  should  be  read  to  satisfy  the 
Meadors  that  it  was  not  idle  curiosity,  but  duty,  that 
guided  him  in  issuing  the  summons.  It  was  produced 
and  read. 

The  substance  of  the  letter  was,  that  certain  ofBcers 
of  the  internal  revenue  department  had  been  in  Georgia, 
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examining  with  reference  to  the  affairs  of  certain  dealers 
in  tobacco,  snuff,  &c.,  whose  factories  in  Virginia  and 
North  Carolina  had  been  seized,  and  that  the  assessor 
at  Atlanta  was  instructed  to  procure  information  from 
agents  of  the  tobacco  houses  in  question,  which  it  was 
necessary  to  use  in  connection  with  the  cases  in  which 
the  officers  referred  to  were  engaged.  He  is  then  in- 
structed to  obtain  from  the  books,\&c.  of  these  agents, — 
whose  names  would  be  famished  to  him  by  the  said 
assessor, — ^the  information  needed  by  the  said  officers, 
and  forward  it  to  them,  at  Kichmond,  Virginia. 

It  was  argued  for  the  Meadors  that  the  provision  in 
the  act  giving  power  to  the  supervisor  to  compel  persons 
to  testify  under  oath  before  him,  and  to  produce  their 
books,  papers,  &c.  for  his  inspection,  in  an  imaginary 
case,  is  unconstitutional  and  void. 

Admit  the  assumption — directly  or  hjrpothetically — 
does  it  therefore  follow  that  the  law  is  unconstitutional  t 
If  this  is  an  "  imaginary  case '' — a  mere  visionary  fancy 
emanating  from  the  brain  of  the  supervisor — ^it  ought 
not  to  be  countenanced ;  for  a  proceeding  of  this  kind 
might  prove  little  less  hurtful  to.the  mercantile  interests 
of  the  Meadors  than  one  begun  and  prosecuted  to 
gratify  sinister  inquisitiveness  or  mischievous  espion- 
age, and  not  honafide^  and  for  the  public  good.  More- 
over, to  institute  a  proceeding  or  action,  not  to  deter- 
mine a  right  or  controversy,  but  to  deceive  the  court 
and  raise  a  prejudice  against  third  persons,  is  a  con- 
tempt. Coxe  V.  PMllips,  Ca.  Temp.  Hard.  237 ;  S.  C, 
3  Haw^.  P.  C.  229. 

But  after  a  careful  perusal  of  the  statute  and  the 
letter  of  the  commissioner  (which  letter  is  in  evidence), 
my  mind  is  satisfied  that  this  proceeding  is  not  in  an 
imaginary  case ;  but  that,  on  the  contrary,  there  was 
sufficient  cause  for  the  issuing  of  the  summons  by  the 
supervisor,  and  that  his  action  in  the  premises  was 
warranted  by  the  statute.  If  so,  then  this  proceeding 
21 
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is  Intimately  here.  Under  direction  of  the  commis- 
sloner,  It  is  the  dnty  of  the  supervisor  to  aid  in  the  pre- 
vention, detection  and  punishment  of  any  fi:auds  in 
reference  to  the  collection  of  internal  revenue.  The 
commissioner  informs  him  that  certain  tobacco  factories 
had  been  seized  in  Virginia  and  North  Carolina ;  and 
directs  him  to  procure  the  names  of  the  agents  of  those 
factories,  and  to  ascertain  from  their  books,  i)apers,  &c. 
information  needed  by  certain  internal  revenue  em- 
ployees or  officers,  touching  the  factories  seized.  Upon 
these  instructions  he  seems  to  have  acted. 

But  it  must  not  be  imagined  from  what  has  been 
just  said  that  either  written  or  verbal  instructions  are 
necessary  before  the  supervisor  can  issue  a  summons 
under  section  49  of  the  act  of  1868.  Congress  did  not 
so  intend  to  limit  his  authority  and  usefulness.  True, 
he  must  obey  and  follow  the  instructions  of  the  com- 
missioner when  given.  He  must  also  act  in  good  Mth. 
And  a  public  officer  is  presumed  to  act  in  obedience  to 
his  duty,  until  the  contrary  appears.. 

The  ruling  on  this  point  being  adverse  to  the 
Meadors,  the  proceedings,  with  the  exception  of,  per- 
haps, some  brief  details,  might  end  here ;  so  far,  at 
least,  as  the  constitutionality  of  the  provision  in  section 
49  of  the  act  of  1868,  has  been  impugned.  For,  if  this 
provision  is  void,  when  there  is  no  real  case,  the  pre- 
sumption is  fair  that  it  is  constitutional  and  valid,  when 
the  case  is  not  an  imaginary  one. 

Another  point  was  presented  and  discussed,  namely : 
That,  granting  the  constitutionality  of  the  provision, 
still,  the  sui)ervisor  can  only  proceed  to  compel  parties 
to  appear,  testify  or  produce  their  books,  &c.  in  the 
same  manner,  and  to  the  same  extent  as  assessors  can 
do ;  and  that  neither  dan  compel  them  to  do  any  of 
these  acts,  in  an  imaginary  case  against  persons  residing 
out  of  his  (the  supervisor's)  district. 

Section  49  declares  that  it  shall  be  the  duty  of  the 
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supervisor  to  aid  in  the  prevention,  detection  and  pun- 
ishment of  any  frauds  in  relation  to  the  collection 
of  internal  taxes,  and  to  examine  into  the  efficiency 
and  conduct  of  all  officers  of  internal  revenue  within 
his  district 

For  what  purpose  were  the  powers  in  question  con- 
ferred upon  the  supervisor  ?  The  act  says  to  aid  in  the 
prevention,  detection,  and  punishment  of  any  £rauds  in 
relation  to  the  collection  of  taxes.  There  are  no  words 
in  this  clause — nor  can  any  be  imported  into  it— restrict- 
ing the  ox)eration  and  effect  of  the  supervisor's  action  to 
the  territorial  boundary  of  his  district.  True,  his  action 
is  within  his  denominated  district ;  but  the  legal  conse- 
quences of  the  action  may  affect  persons  or  things  else- 
where. The  next  clause  confers  on  the  supervisor 
powers  distinct  and  different  from  these,  namely,  to 
examine  into  the  efficiency  and  conduct  of  the  revenue 
officers  within  his  district.  And  en  this  point  I  concur 
with  the  counsel  for  the  Meadors.  I  likewise  agree 
with  them,  that  the  supervisor  can  compel  the  produc- 
tion of  books,  &c.  only  in  the  manner  and  to  the  extent 
that  an  assessor  can,  under  section  9  of  the  act  of  1866. 
When  either  issues  a  summons,  and  the  jiarty  served 
neglects  or  refuses  to  appear,  to  testify  under  oath,  or 
to  produce  his  books,  &c.  the  power  of  each — ^the  one 
as  assessor,  and  the  other  as  supervisor— is  exhausted. 
For  remedy,  to  compel  compliance  with  the  exigencies 
of  the  summons,  he  must  make  application  in  the  man- 
ner provided  in  the  section  last  referred  to,  to  a  judge 
or  a  commissioner. 

Even  on  the  hypothesis  that  this  is  an  imaginary 
case,  it  is  yet  due  to  counsel  on  both  sides,  that  the 
clauses  cited  from  section  49  of  the  act  of  1868,  should 
receive  a  construction  to  the  extent  of  their  argument 
Counsel  for  the  Meadors  insisted  that  section  49,  em- 
powering the  supervisor  to  summon  persons  to  appear, 
produce  books,  &c.  and  to  testify  under  oath,  is  of  no 
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eflTect,  because  the  provision  in  section  9  of  the  act 
of  1866  is  inconsistent  with  the  provisions  of  existing 
laws  for  the  punishment  of  contempts. 

It  may  be  borne  in  mind  that  the  section  jnst  referred 
to  gives  the  same  power  to  the  judge  to  punish  for  con- 
tempts when  acting  under  the  authority  of  these  reve- 
nue statutes  as  is  possessed  by  the  national  courts 
themselves. 

Congress,  deriving  authority  from  the  constitution  to 
ordain  and  establish  courts  of  justice  subordinate  to 
the  supreme  court,  has  hitherto  conferred  upon  these 
courts  such  jurisdiction  as  it  has  thought  proper  to  be- 
stow ;  but  there  still  lie  dormant  in  the  national  legisla- 
ture vast  and  various  powers  which  only  await  the  exi- 
gency, essential  to  call  them  into  action. 

Notwithstanding  the  jurisdiction  of  the  national 
courts-supreme  and  inferior— is  limited ;  they  yet  pos- 
sess powers  not  granted  by  positive  law ;  not  inde- 
pendent, but  auxiliary.  For  instance,  although  they 
have  been  vested  by  statute  with  power  to  inflict  pun- 
ishment for  contempts  (act  of  17^,  modified,  after  the 
impeachment  of  Judge  Peck,  by  the  act  of  1831),  still  it 
does  not  follow,  either  from  the  peculiar  constitution 
of  these  courts — ^their  limited  and  defined  powers — or 
the  statutes  declaratory  of  these  powers,  that  they 
could  not  exercise  the  same  authority  without  the  aid 
of  acts  of  Congress ;  for  the  right  to  inflict  summary 
punishment  for  a  contempt  is  an  inherent  one,  and  in- 
dispensable to  all  courts  of  justice. 

Chief  Justice  Marshall,  in  the  case  of  United 
States  r>.  Hudson,  7  Cranchy  32,  said :  "  Certain  implied 
powers  must  necessarily  result  to  our  courts  of  justice 
from  the  nature  of  their  institution.  ...  To  fine  for  con- 
tempt— imprison  for  contumacy — enforce  the  observance 
of  order,  &c.  are  powers  which  cannot  be  dispensed  with 
in  a  court,  because  they  are  necessary  to  the  exercise 
of  aU  others  ;  and  so  far,  our  courts  no  doubt  i)0ssess 
powers  not  immediately  derived  from  statute.'' 
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Section  1  of  the  act  of  March  2,  1831,  empowers  the 
several  courts  of  the  United  States  to  issue  attachments 
and  inj9ict  summary  punishment  for  contempts  of  court, 
but  this  power  shall  not  extend  to  any  cases  except,  &c. 
.  .  .  .  **and  the  disobedience  or  resistance  by  any 
officer  of  said  courts,  party,  juror,  or  witness,  or  any 
other  person  or  persons,  to  any  lawful  writ,  process, 
order,  rule,  decree,  or  command  of  the  said  courts." 
See  also  the  act  of  1789. 

Unlike  those  courts  which  have  their  origin  in  the 
comm(^or  unwritten  law^  the  courts  of  the  United 
States  ^re  created  by  written  law.  In  the  former,  the 
jurisdiction  is  general,  and  all  the  proceedings  brought 
before  them  are  presumed  to  be  within  their  cog- 
nizance untU  the  contrary  appears.  In  the  latter,  the 
jurisdiction  is  limited  and  defined,  and  they  can  take 
cognizance  of  such  proceedings  only  as  are  affirma- 
tively diown  to  be  within  their  jurisdiction.  Yet  they 
possessed  certain  unexpressed  powers  incidental  and 
appurtenant  to  all  courts  of  adjudicature. 

Comparing  the  provision  of  section  9  of  the  act  of 
July,  1866,  with  the  act  just  quoted  and  the  act  of  1789 
referred  to,  I  have  failed  to  perceive  wherein  section  9 
is  inconsistent  with  either  of  those  statutes.  The 
XK)wers  granted  by  those  acts  are,  I  apprehend,  suf- 
ficiently ample  to  enable  the  judge  to  carry  into  eflfect 
the  provisions  of  section  9  of  the  act  of  1866. 

It  was  insisted  that  no  court  or  tribunal  could 
punish  for  contempt^  except  for  violations  of  its  own 
orders.  This,  as  a  general  proposition,  is  correct. 
But,  in  proceedings  under  section  9  of  the  act  of  1866, 
the  question  of  contempt  would  arise  for  consideration 
only  when  some  process  or  other  lawful  command  of 
the  judge  was  disobeyed. 

It  was  contended,  also,  that  the  authority  claimed 
by  the  supervisor  to  issue  summons,  requiring  persons 
to  appear  before  him,  is  a  judicial  act.    That  issuing  a 


J 


326  District  op  Georgia. 


Matter  of  Meador. 


summons  and  requiring  persons  to  api)ear,  testify  under 
oath,  produce  books,  &c.  may  be,  if  taken  in  an  ex- 
tended sense,  a  judicial  act,  must,  I  think,  be  admitted. 
But  the  mere  issuing  of  a  summons  is  in  itself  only 
a  ministerial  act.  Nor  did  Congress  in  using  the  term 
"  summons,"  in  section  49  of  the  act  of  1868,  contem- 
plate it  to  be  of  the  legal  dignity  of  a  writ,  or  other  judi- 
cial process ;  but  simply  a  notice — and  similar  in  its 
nature  to  a  summons  issued  by  an  overseer  of  roads 
requiring  persons  to  attend,  with  the  necessary  imple- 
ments, and  to  work  on  the  public  highway.  S||  sum- 
mons, as  has  already  been  said,  neglected  or  di  ™eyed, 
his  authority  ends.  He  must  then  apply  to  the  proper 
officer,  as  directed  by  section  9  of  the  act  of  1866,  to  en- 
force obedience.  And  when  the  alleged  delinquent  is 
brought  before  the  judge,  he  will  "proceed  to  a  hear- 
ing of  the  case";  and  then,  and  not  till  then,  can  it  be 
properly  said  that  there  is  any  exercise  of  judicial 
authority. 

There  exists  in  every  political  sovereign  community 
the  inherent  power  of  guarding  its  own  existence  and 
protecting  and  exalting  the  happiness  and  welfare  of 
its  people  at  large.  This  sovereign  power  is  known  as 
the  eminent  domain  of  the  nation  or  State,  and  em- 
braces the  power  to  appropriate  the  acquisitions  of  its 
subjects  or  citizens  to  public  purposes,  and  to  control 
and  preserve  the  relations  of  social  life — ^internal  polity 
or  police,  public  health  and  public  morals. 

Gteneric  with  the  power  of  eminent  domain  is  the 
power  of  taxation  ;  each  is  essentially  a  sovereign  attri- 
bute, lodged  in  the  aggregate  of  the  people.  When  the 
right  of  eminent  domain  is  exercised,  it  appropriates 
property  exceeding  the  owner's  share  of  contribution 
to  the  public  burden.  Taxation  is  the  proportional 
and  reasonable  assessment  which  may  be  imposed  from 
time  to  time  upon  persons  or  property.  The  national 
constitution  prohibits  the  taking  of  private  property  for 
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public  use  without  just  compensation.  The  tax-payer 
receives  a  ftdl  and  just  compensation  for  his  share  of 
contribution  to  the  public  necessity  by  the  benefit  con- 
ferred on  him,  in  the  proper  appropriation  of  the  tax 
paid. 

Notwithstanding  these  two  powers  have,  in  my  judg- 
ment, a  common  origin,  both  being  inherent  in  the 
sovereign  authority — the  object  of  both  being  the  safety 
and  welfare  of  the  whole  community — ^yet  the  weight  of 
authority  would  seem  to  be  that  there  exists  a  distinc- 
tion between  these  two  modes  of  taking  individual 
property  for  public  use.  West  River  Bridge  Co.  v.  Dix, 
6  Sim.  507 ;  Brewster  v.  Hough,  10  iV.  £[.  138,  in  which 
it  was  held  "  that  the  pow^  of  taxation  is  essentially  a 
X)ower  of  sovereignty,  or  eminent  domain.^ ^  But  see 
Commonwealth  v.  Alger,  7  Oush.  53 ;  and  Williams  v. 
Mayor  of  Detroit,  3  Mich.  660.  The  direct  question  has 
not — ^at  least  so  far  as  my  knowledge  extends — ^been  de- 
cided by  any  of  the  national  courts.  See  State  of  New 
Jersey  v.  Wilson,  7  Oranchy  164  ;  Charles  Eiver  Bridge 
V.  Warren  Bridge,  11  Pet.  420,  640,  Story,  J. ;  Gilman 
V.  City  of  Sheboygan,  2  Blacky  510.  But  whether  there 
is  any  substantial  difference  in  principle  is  not  here  a 
question  requiring  determination.  It  is  enough  for  me 
on  this  occasion  to  declare  that  Congress  has  not  made 
any  provision  for  trial,  by  jury,  whether  property  be 
taken  by  right  of  eminent  domain^  or  by  authority  of 
the  taxing  power. 

It  is,  nevertheless,  unquestionable  that  when  the 
government  appropriates  individual  property  for  public 
purposes,  the  obligation  to  make  just  compensation  is 
concomitant ;  but  Congress  is  the  sole  judge  of  how  the 
compensation  shall  be  ascertained  and  paid.  And  as 
to  the  executorial  and  summary  modes  employed  for 
the  collection  of  taxes — ^fixed  debts  due  to  the  govern- 
ment— although  they  cause  a  certain  diversity  in  "  the 
law  of  the  land/'  and  although  such  proceedings  have 
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been  sometimes  questioned,  as  infringing  the  right  of 
trial  by  jury ;  nevertheless,  it  is,  at  this  day,  too  well 
settled  in  this  country— and  in  England  from  time  im- 
memorial— to  be  now  disputed.  Moreover,  the  collec- 
tion of  the  excise  or  public  taxes  has  never  been  deemed 
a  judicial,  but  simply  a  ministerial  "act.  Murray  v. 
Hoboken  Land  &  Improvement  Co.,  18  Bow.  272.;  Peirce 
V.  City  of  Boston,  3  Mete.  {Mass.)  620. 

Out  of  the  provision  in  section  49  of  the  act  of  1868, 
empowering  a  supervisor  to  examine  premises,  and  to 
issue  summons  requiring  persons  to  appear  before  him, 
testify  under  oath,  produce  their  books,  papers,  &c. — 
and  that  part  of  section  9  of  the  act  of  July,  1866,  which 
provides  the  mode  of  compelling  obedience  to  the  sum- 
mons— ^two  questions  arise  for  adjudication.  The  one 
is  based  upon  the  fourth  amendment  to  the  constitu- 
tion, which  says  "  the  right  of  the  people  to  be  secure 
in  their  persons,  houses,  papers,  and  effects,  against  un- 
reasonable  searches  and  seizures,  shall  not  be  violated ; 
and  no  warrants  shall  issue,  but  upon  probable  cause, 
supported  by  oath  or  aflSrmation,  and  particularly  de- 
scribing the  place  to  be  searched,  and  the  person  or 
thing,  to  be  seized."  The  other  is  found  among  the  enu- 
merated private  rights  in  the  fifth  amendment,  and  is  as 
follows :  No  one  shall  "  be  deprived  of  life,  liberty,  or 
property,  without  due  process  of  law." 

The  rights  of  personal  security,  personal  liberty,^nd 
private  property — and  incidentally,  the  near  identity 
of  writs  of  assistance  *and  general  warrants  to  the  sum- 
mons issued  by  the  supervisor,  were  fully  discussed. 

The  introduction  into  the  constitution  of  the  pro- 
visions in  regard  to  search  warrants,  was  doubtless 
occasioned  by  the  strong  feeling  excited  both  in  Eng« 
land  and  America^  from  the  practice  of  issuing  general 
warrants  on  bare  suspicion  and  without  foundation, 
empowering  the  officer  to  enter  and  search  any  house, 
to  break  open  any  receptacle,  seize  and  carry  away  all 
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or  any  private  papers  or  other  property.  These  abuses 
had  continued  for  many  years  until,  at  length,  in  1765, 
the  court  of  king's  bench  (then  presided  over  by  Lord 
Camden),  in  the  case  of  Entick  v.  Carrington,  2  Wils. 
275,  declared  them  to  be  manifestly  illegal.  Vide  Huckle 
V.  Money,  Id.  205 ;  Money  v.  Leach,  1  W.  Blacks.  665 ; 
Commonwealth  t.  Dana,  2  Mete.  92Q  ;  Story  on  Const 
§  1901.  Several  years  anterior  to  the  decision  in  Entick 
V.  Canington,  the  illegality  of  general  warrants  had 
been  eloquently  maintained  by  James  Otis,  in  Massa- 
chusetts, in  the  discussion  had  respecting  writs  of  as- 
sistance. The  writer  of  an  able  article  on  Mr.  Otis  in 
the  July  number  of  the  Aiaerican  Law  Review  (1869), 
gives  a  brief  history  of  these  writs,  derived  from  notes 
to  Quincj/s  MeportSy  by  Mr.  Justice  Gray,  of  the  su- 
preme judicial  court  of  Massachusetts.  A  copy  of  this 
writ  may  be  found  in  the  article.  It  authorized  the 
person  to  whom  it  was  issued  to  enter,  accompanied  by 
a  sheriff,  justice  of  the  peace,  or  constable,  any  house, 
where  uncustomed  goods  were  suspected  to  be  con- 
cealed ;  and,  if  resistance  was  made,  the  writ  empow- 
ered the  searcher  to  break  open  the  house  and  seize  the 
goods.  These  writs,  modified  in  some  degree,  are  still 
of  force  in  England.  3  Am.  Law  Jiev.  641 ;  4  Banc. 
Hist.  U.  a.  414. 

Counsel  for  the  Meadors  contended  that,  if  there 
was  any  distinction  in  principle  between  general  search 
warrants  or  writs  of  assistance  and  the  power  claimed 
by  the  supervisor  to  enter  and  examine  premises,  and 
to  issue  summons  requiring  persons  to  appear  be- 
fore him,  &c.,  there  was  no  difference  in  their  practical 
effect — each  being  repugnant  to  the  constitution,  and 
aU  equally  illegal. 

The  first  point  in  the  question  presented  for  de- 
cision, is  as  to  the  right  of  the  supervisor  to  enter  and 
examine  the  premises.  This  power,  as  already  noticed, 
is  given  by  section  49  of  the  act  of  1868,  and  no  war- 
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rant  whatever  is  made  nfecessary  before  entry  and  ex- 
animation. 

Sir  William  Blackstoioj,  speaking  of  the  excise 
duty,  which  is  an  inland  imposition  upon  commodities, 
charged,  in  some  cases,  on  the  manufacturer,  and  in 
others,  on  the  seller  or  dealer  in  the  manufactured 
articles,  and  answering  substantiaDy  to  our  system  of 
internal  revenue  or  taxes,  says :  "The  frauds  that 
might  be  committed  in  this  branch  of  the  revenue,  unless 
a  strict  watch  is  kept,  make  it  necessary,  wherever  it  is 
established,  to  give  the  officers  the  power  of  entering  and 
searching  the  houses  of  such  as  deal  in  excisable  com- 
modities at  any  hour  of  the  day,  and,  in  many  cases, 
the  night  likewise.'*  1  Blacks.  Com.  318.  Such  was 
the  law  of  England  and  of  the  colonies  prior  to  the  war 
of  independence,  and  so  it  has  continued  to  this  day 
under  the  national  government,  and*  in  nearly  every 
State  of  the  Union  ;  and  the  validity  of  this  apparently 
rigorous  law,  in  its  application  to  the  inland  revenue 
and  the  collection  of  taxes,  has  never  y^t  been  success- 
fully questioned.  Vide  Act  of  March  3,  1791,  1  ^at. 
atL.im\  Act  of  May  8,  1792,  Id.  267 ;  Act  of  July  22, 
1813,  3  Id.  22,  &c. 

The  second  point  in  the  question  for  •determination 
involves  the  right  of  the  supervisor  to  issue  summons 
requiring  persons  to  come  before  him,  to  testify  imder 
oath,  and  to  produce  their  books,  &c.,  for  his  inspec- 
tion. The  legal  principles  which  govern  the  first  point 
in  this  question  ^are  so  closely  blended  with  those 
which  control  the  second,  that  the  answer  given  to  the 
first  might  suffice  for  this. 

The  objection  made  to  the  power  given  to  the  super- 
visor by  the  statutes  is,  as  just  mentioned,  that  it  is 
forbidden  by  the  fourth  amendment  to  the  constitution. 
But  this  is  a  civil  proceeding,  and  in  no  wise  does  it 
partake  of  the  character  of  a  criminal  prosecution ;  no 
offense  is  charged  against  the  Meadors.    Therefore,  in 
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this  proceeding,  the  fotirth  amendment  is  not  vio- 
lated. Said  Merbick,  J.,  in  pronouncing  the  judg- 
ment of  the  court  in  Kobinson  v.  Eichardson,  13  Grap, 
454 :  ^ '  Search  warrants  were  never  recognized  by  the 
common  law  as  processes  which  might  be  availed  of  by 
individuals  in  the  course  of  civU  proceedings,  or  for  the 
maintenance  of  any  mere  private  right ;  but  their  use 
was  confined  to  cases  of  public  prosecutions,  instituted 
and  pursued  for  the  suppression  of  crime  or  the  detec- 
tion and  punishment  of  criminals."  Murray  v.  Hobo- 
ken  Land  &  Improvement  Co.,  supra;  1  Bish.  Crim. 
Pro.  §  716.  I  do  not  perceive  any  likeness  in  princi- 
ple between  the  summons  issued  by  the  supervisor  and 
either  general  warrants  or  writs  of  assistance. 

The  second  question  in  this  branch  of  the  case 
grows  out  of  that  important  private  right  secured  to 
the  citizen  by  the  fifth  amendment,  that  he  shall  not 
**be  deprived  of  life,  liberty,  or  property,  without  due 
process  of  law."  This  provision  is  deduced  from  its 
grand  original,  chapter  29  of  the  Great  Charter,  which 
protected  every  individual  in  the  free  enjoyment  of  his 
Hfe,  his  liberty  and  his  property,  unless  declared  to  be 
forfeited  by  the  judgment  of  his  peers,  or  the  law  of 
the  land.  By  "law  of  the  land"  was  probably  meant 
the  ancient  Saxon  common  law. 

In  Murray  v.  Hoboken  Land  &  Improvement  Co. , 
8upra^  it  was  said  by  Curtis,  Justice,  in  delivering  the 
judgment  of  the  court:  "The  words  ^due  process  of 
law,'  were  undoubtedly  intended  to  convey  the  same 
meaning  as  the  words,  ^  by  the  law  of  the  land.'  "  If 
the  converse  of  this  be  true,  the  phrase,  "  by  the  law  of 
the  land,''  imports  a  meaning  as  comprehensive  as 
<*^due  process  of  law,"  and  consequently  includes,  like 
the  latter,  trial  by  juiy.  But  neither — even  in  an  en- 
larged sense-rmeans  that,  to  deprive  a  man  of  his  life, 
his  liberty  or  his  property  by  means  of  the  law  in  its 
regular  administration  through  courts  of  justice,  the 
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intervention  of  a  jury  ia,  in  all  cases,  necessary.  Take, 
for  instance,  the  case  of  a  person  indicted  for  a  capital 
or  other  offense,  and  who,  on  arraignment,  instead 
of  pleading  *'not  guilty'*  to  the  charge,  elects,  for 
reasons  satisfactory  to  himself,  to  plead  *' guilty;"  if 
the  indictment  be  sufficient  in  law,  the  court  awards 
judgment  against  him ;  and  this  is  judgment  ^^  by  the 
law  of  the  land,"  and  as  lawful  under  the  constitution 
as  if  he  had  been  tried  and  found  guUty  by  the  judg- 
ment of  his  peers.  So,  if  a  person  stands  in  contempt 
of  the  court,  the  court  summarily  punishes  him  by  fine 
and  imprisonment,  or  either,  thus  depriving  him  of  his 
property,  or  liberty,  or  both,  without  a  trial  by  jury. 
And  it  may  be  remarked  that  if  the  imprisonment  be 
for  a  time  certain,  executive  pardon  is  the  only  mode 
of  releasing  him,  before  the  expiration  of  his  sentence. 
So,  in  cases  of  demurrer  or  special  verdict,  or  where  a 
person  makes  default,  or  confesses  judgment ;  and  so, 
too,  in  equity  causes,  where  trial  by  jury  is  quite  un- 
usual, men  are  deprived  of  their  property.  Other  in- 
stances could  readUy  be  given  to  show  that  the  words 
*'  by  the  law  of  the  land,"  "due  process  of  law,"  do 
not  necessarily  import  a  jury  trial  as  essential  in  every 
case  to  deprive  a  person  of  his  life,  liberty  or  property. 
Indubitable  proof  of  this  may  be  found  in  the  case  of 
Murray  v.  Hoboken  Land  &  Improvement  Co.,  supra. 
That  case  arose  out  of  the  act  of  May  16,  1820,  3 
Siat.  at  L.  592.  The  main  question  was,  whether  the 
issuing,  by  the  solicitor  of  the  treasury,  of  what  was 
denominated  in  the  statute  a  warrant  of  distress, 
against  a  defaulting  collector  of  revenue,  was  in  con- 
flict with  the  constitution.  The  court  held  the  law  to 
be  valid,  and  not  inconsistent  with  the  constitution. 
The  decision  was  placed  mainly  on  the  ground  that  the 
ancient  common  law  of  England  recognized  a  summary 
remedy  for  the  recovery  of  debts  due  to  the  govern- 
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ment.  See  Martin  v.  Mott,  12  Wheat,  19 ;  United 
States  V.  Ferreira,  13  H(m.  40. 

It  was  farther  insisted  tliat  the  power  given  to  the 
supervisor  is  violative  of  that  clanse  in  the  fifth  amend- 
ment to  the  constitution  which  declares  that  no  one 
shall  be  compelled  in  any  criminal  case  to  be  a  witness 
against  himself.  This  clause,  like  that  in  the  fourth 
amendment  in  reference  to  search  warrants,  is  applica- 
ble to  criminal  cases  only. 

And  here  a  thought  suggests  itself.  As  the  Meadors, 
subsequently  to  the  passage  of  this  act  of  July  20, 1868, 
applied  for  and  obtained  from  the  government  a  license 
or  permit  to  deal  in  manufactured  tobacco,  snuff  and 
cigars,  I  am  inclined  to  be  of  the  opinion  that  they  are, 
by  this  their  own  voluntary  act,  precluded  from  assail- 
ing the  constitutionality  of  this  law,  or  otherwise  con- 
troverting it.  For  the  granting  of  a  license  or  permit — 
the  yielding  of  a  particular  privilege— and  its  accept- 
ance by  the  Meadors,  was  a  contract^  in  which  it  was 
implied  that  the  provisions  of  the  statute  which  gov- 
erned, or  in  any  way  affected  their  business,  and  all 
other  statutes  previously  passed,  which  were  in  pari 
materia  with  those  provisions,  should  be  recognized 
and  obeyed  by  them.  When  the  Meadors  sought  and 
accepted  the  privilege,  the  law  was  before  them.  And 
can  they  now  impugn  its  constitutionality  or  refuse  to 
obey  its  provisions  and  stipulations,  and  so  exempt 
themselves  from  the  consequences  of  their  own  acts  ? 

These  internal  revenue  or  tax  laws  were  character- 
ized as  being  not  only  repugnant  to  the  constitution, 
but  also  unreasonably  burdensome.  With  the  most 
minute  attention  I  examined  those  portions  of  the  acts 
of  July  13,  1866,  and  July  20,  1868,  presented  for  my 
consideration ;  and  carefally  sought  to  ascertain  whether 
they  were  in  conflict  with  any  of  the  provisions  of  the 
constitution.  My  conclusion  on  that  question  has  been 
expressed.    I  do  not  concur  with  counsel,  that  these 
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laws  are  imreasonably  burdensome.  But  even  if  they 
are,  nay,  even  if  they  are  oppressive,  and  unjust 
modes  are  employed  for  their  enforcement,  the  remedy 
lies  with  Congress,  and  not  with  the  judiciary.  By 
enacting  these  laws  Congress  has  exercised  the  consti- 
•  tutional  power  of  taxation,  and  the  courts  have  no 
power  to  interfere.  Providence  Bank  v.  Billings,  4  Pet 
614 ;  Extension  of  Hancock  Street,  18  Penn.  (6  Harr.) 
26  ;  Kirby  v.  Shaw,  19  Id.  258 ;  Livingston  v.  Mayor, 
&c.  of  New  York,  8  WcTid.  86 ;  Matter  of  Opening  Fur- 
man  Street,  17  Id.  649  ;  Herrick  v.  Randolph,  13  Vt 
fi26.  In  McCulloch  «.  State  of  Maryland,  4  Wheat. 
816,  430,  Chief  Justice  Maeshall  said,  that  it  was  unfit 
for  the  judicial  department  to  "  inquire  what  degree  of 
taxation  is  the  legitimate  use,  and  what  degree  may 
amount  to  the  abuse  of  the  power." 

Thus  it  will  be  seen  that  there  are  many  cases  in 
which  the  right  of  property  must  be  made  subservient 
to  the  public  welfare.  The  maxim  of  the  law  is,  that  a 
private  mischief  is  to  be  endured  rather  than  a  public 
inconvenience.  On  this  ground  rests  the  right  of  public 
necessity.  2  Kent^  336.  And  it  is  well  to  bear  in  mind 
that  the  national  government  is  supreme  within  its  con- 
stitutional limits,  for  to  it  is  intrusted  the  paramount 
interest  of  the  whole  nation. 

In  declaring  and  carrying  into  effect  the  laws,  my 
action,  as  a  judge,  wiU  ever  be  "  to  use  the  least  possi- 
ble power  adequate  to  the  end  proposed.'*  Yet,  let  no 
one  hesitate  to  do  homage  to  the  law ;  the  very  least  as 
feeling  her  care,  and  the  greatest  as  not  exempted  from 
her  power. 

Order.— li  is  ordered  that  the  said  John  T.  Meador, 
Newton  J.  Meador,  and  James  G.  Meador,  composing 
the  firm  of  Meador  &  Brothers,  dealers  in  tobacco,  in 
obedience  to  the  summons  of  the  supervisor,  appear 
forthwith  before  him,  and  answer  under  oath,  touching 
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the  receipt,  storage,  delivery  or  sale  by  the  firm  of 
Meador  &  Brothers,  between  July  20,  1868,  and  July  1, 
1869,  of  any  and  all  tobacco  which  came  to  their  pos- 
session, or  under  their  control  in  the  way  of  business, 
during  said  period.  And,  also,  that  they,  at  the  same 
time,  produce  to  the  said  supervisor  all  books  and 
papers  of  said  firm,  specified  in  said  summons,  which 
contain  any  entry,  statement,  or  communication  touch- 
ing or  in  any  way  relating  to  tobacco. 

And  it  is  further  ordered,  that  the  clerk  file  this 
opinion  in  his  office,  and,  that  on  payment  of  his  fee, 
he  famish  to  the  supervisor  a  copy  of  the  same  certified 
under  his  official  seal. 

Note. — ^An  application  was  made,  a  few  days  after  the  above  de- 
termination, by  the  defendants'  coimsel,  for  a  writ  of  error,  and  a  super- 
sedeas.  Objection  was  made  in  behalf  of  the  goyemment,  that  no  pro- 
vision of  law  existed  whereby  a  writ  of  error  would  lie  to  a  decision 
made  by  the  judge  in  a  proceeding  of  this  nature  out  of  court,  and 
whilst  he  was  sitting  simply  as  judge  under  the  revenue  acts  of  1866 
and  1868. 

The  objection  was  sustained  and  the  application  denied. 
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SCOTPS  CASE. 

District  Court;  Ifbrthern  District  of  Ohio,  1869. 

Bankeuptcy.— Priokity  of  Lieks  on  Vessels. 

Courts  of  banknfptcy  will,  in  general,  give  effect  to  liens  according.to 
priority  of  date. 

Maritime  liens,  which  by  the  law  of  the  admiralty  would  take  pre- 
cedence oyer  charges  of  an  earlier  date,  may,  however,  be  accorded 
a  similar  preference  in  a  court  of  bankruptcy. 

A  lien  for  supplies,  &c.  furnished  to  a  vessel,  founded  upon  a  State 
statute,  and  not  of  a  strictly  maritime  character,  may  be  recognized 
and  enforced,  in  a  court  of  bankruptcy ;  but  it  cannot  relate  back,  as 
a  maritime  lien  may  do,  so  as  to  take  priority  over  a  mortgage  re- 
corded prior  to  the  creation  of  such  lien. 

Exceptions  to  the  report  of  a  commissioner  in  bank- 
ruptcy. 

In  1867,  Dwight  Scott  was  the  sole  owner  of  two 
propellers,  the  S.  D.  Caldwell  and  the  Ironsides.  In 
June,  1868,  both  vessels  were  libeled,  at  Cleveland,  for 
debts  which  were  liens  ;  and  they  were  sold  by  order 
of  the  district  court.  Previous  to  the  sale  of  them, 
Scott  filed  a  petition  in  bankruptcy  and  was  adjudged 
a  bankrupt.  After  the  sale  of  the  vessels,  the  demands 
upon  which  the  libels  were  founded,  were  paid  out  of 
the  proceeds,  and  the  balance  was  paid  over  to  the 
assignee  in  bankruptcy. 

Motions  were  then  made  in  the  proceedings  in  bank- 
ruptcy to  distribute  these  proceeds  among  the  different 
lienholders;  and  the  case  was  referred  to  a  special 
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commissioner  to  report  on  tlie  claims  and  their  pri- 
orities. 

The  cause  now  came  before  the  court  npon  excep- 
ceptions  to  the  report  of  the  commissioner. 

The  principal  question  made  was,  upon  the  relative 
priority  of  claims  arising  upon  mortgages  upon  the 
vessels,  and  claims  for  supplies,  &c.  furnished  under 
the  "watercraffclaw"  of  the  State  of  Ohio. 

WiUey  &  Cary^  for  the  mortgagees. 

B.  P.  Ranney^  8.  Williamson^  Mr.  Backus^  Estep 
&  BurJce^  J.  T.  Carran^  8.  0.  Ghriswoldj  and  Mr.  Wy- 
man^  for  the  various  claimants  under  the  watercraft 
law. 

Shebman,  J. — ^Under  the  bankrupt  htw  the  court  is 
bound  to  recognize  and  enforce  all  valid  liens ;  and  the 
estate  of  the  bankrupt  passes  to  the  assignee,  subject  to 
all  liens  that  were  subsisting  upon  it  or  its  proceeds. 
The  inquiry  is  therefore  a  proper  one :  What  were  the 
valid  and  subsisting  liens,  and  their  order,  at  the  time 
the  proceeds  came  into  the  hands  of  the  assignee  1 

Prom  the  character  of  the  claims  presented,  and  the 
difficult  questions  of  priority  arising  in  the  cases,  on 
application  of  the  parties  the  motions  were  referred  to 
J.  D.  Cleveland,  Esq.,  as  special  commissioner,  to 
inquire  into,  and  report  upon  the  various  claims  and 
liens  presented,  and  the  order  of  their  priority.  The 
commissioner  in  the  discharge  of  his  duty  made  an  able 
and  elaborate  report  on  the  various  questions  submit- 
ted to  him,  which,  from  its  fullness  and  general  accu- 
racy, has  certainly  entitled  him  to  great  credit. 

Prom  that  report  and  the  proof  it  appears  that  the 

propellers  Caldwell  and  Ironsides,  one  of  eight  hundred 

tons,  and  the  other  of  twelve  hundred  tons,  were  both 

enrolled  and  licensed  at  the  custom-house  of  the  Cuya- 
22 
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lioga  district,  where  Dwight  Scott,  the  owner,  resided, 
and  were  both  engaged  in  commerce  and  navigation 
between  Cleveland  and  other  lake  ports  in  different 
States,  dnring  the  whole  time,  between  the  accming  of 
the  earliest  lien  and  the  time  they  were  seized,  libeled 
and  sold. 

There  were  three  classes  of  liens  set  up  against  the 
proceeds : 

1st.  Strictiy  maritime  liens^  such  as  seamen's  wages, 
materials,  supplies  and  repairs  in  ports  of  other  States, 
for  damages  for  collision,  and  for  towage  and  wharfage 
in  foreign  ports.  There  was  no  question  as  to  the  va- 
lidity and  priority  of  these  liens,  and  under  foimer  or- 
ders of  the  court  they  have  been  paid. 

2nd.  Statutory  Liens. — That  is,  claims  for  supplies, 
materials,  &c.  which  the  laws  of  Ohio  declare  shall  be 
liens  upon  vessels  navigating  the  waters  in,  or  bordering 
upon  the  State,  and  that  they  shall  at  once  attach  upon 
the  accruing  of  the  debt. 

3rd.  Mortgage  Liens. — A  mortgage  on  each  propeller 
was  given  by  Dwight  Scott,  the  owner,  in  part,  for  tiie 
purchase  money,  and  the  mortgages  were  duly  recorded 
according  to  the  act  of  Congress  of  July  29,  1850,  in  the 
district  of  Cuyahoga,  the  home  port  of  the  vessels. 

The  question  presented  is,  as  to  the  priority  of  the 
statutory  Hens  and  the  liens  of  the  mortgages. 

If  the  so-caUed  watercraft  laws  of  Ohio  attached  to 
these  propellers,  and  had  the  force  and  effect  that  from 
their  terms  they  were  intended  to  have  by  the  legisla- 
ture, then  unquestionably  the  statutory  liens  will  have 
the  preference.  Authorities  are  cited,  both  in  the  Fed- 
eral and  State  courts,  to  the  effect  that  this  class  of  liens 
should  be  recognized  and  declared  valid,  to  take  effect 
next  after  purely  maritime  liens.  But  on  an  examina- 
tion of  these  authorities,  I  am  satisfied  that  these  liens 
were  so  recognized,  by  reason  of  the  provisions  of  the 
act  of  Congress  of  February  26, 1845,  5  Stat,  at  L.  726, 
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which  reserved  concurrent  remedies,  as  given  by  the 
State  laws,  in  proceedings  against  vessels  navigating 
the  western  waters.  Under  that  law,  this  class  of  claims 
was  treated  as  a  species  of  maritime  liens,  only  inferior 
in  their  nature  and  precedence  to  liens  allowed  by  the 
maritime  law.  Even  the  supreme  court,  about  that 
time,  under  the  power  conferred  upon  it  by  Congress  to 
prescribe  forms  and  process,  made  the  twelfth  rule  in 
admiralty,  which  provided  that  this  class  of  claims,  de- 
pending upon  State  statutes,  might  be  enforced  by  pro- 
ceedings in  rem  in  the  district  court,  as  a  court  of 
admiralty.  This  rule  was,  however,  afterwards  repealed, 
but  for  reasons  other  than  want  of  jurisdiction.  The  St. 
Lawrence,  1  Blacky  522. 

Previous  to  the  act  of  1845,  the  opinion  was  enter- 
tained and  frequently  asserted  that  the  admiralty  juris- 
diction of  the  Federal  courts  did  not  extend  beyond  the 
ebb  and  flow  of  the  tide,  and  therefore  State  laws  and 
State  courts  governed  and  controlled  all  matters  in  con- 
troversy  arismg  on  the  western  lakes  and  rivers.  The 
Thomas  Jefferson,  10  Wheat  428;  The  Orleans  z?. 
Phoebus,  11  Pet  Ytb ;  New  Jersey  Steam  Navigation 
Co.  V.  Merchants'  Bank,  6  How.  344.  In  view  of  the 
vast  and  rapid  increase  of  commerce  on  those  waters, 
the  act  of  1845  was  passed,  conferring  admiralty  juris- 
diction on  the  district  court  as  to  claims  against  vessels 
navigating  the  lakes  and  waters  connecting  them, 
saving,  however,  to  the  parties,  whatever  concurrent 
remedy  the  common  law  might  give  them,  and  also 
such  remedies  as  may  be  given  by  the  laws  of  the 
States.  Under  this  law,  and  with  the  ideas  then  uni- 
versally prevailing,  the  doctrine  grew  up  that  the  State 
laws  could  create  and  establish  liens  upon  that  descrip- 
tion of  property.  However,  as  time  progressed,  and  the 
want  of  uniformity  and  consistency  in  the  State  laws 
became  manifest,  the  subject  of  jurisdiction  over  vessels 
navigating  the  lakes  received  more  attention,  and  was 
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more  closely  investigated.  From  the  time  of  the  case 
of  The  Genesee  Chief  v.  Pitzhugh,  12  Ebw.  443,  459, 
down  to  the  cases  of  The  Moses  Taylor,  4  WdU.  411 ; 
The  ffine  v.  Trevor,  Id.  565 ;  and  The  Belfast,  7  Id.  624, 
the  opinion  has  been  growing  that  the  district  court  did 
not  derive  its  admiralty  jurisdiction  over  the  western 
waters  by  reason  of  the  act  of  1845,  but  that  it  was 
always  possessed  under  section  9  of  the  judiciary  act  of 
1789.  Finally,  these  doubts  and  opinions  were  settled 
at  the  late  session  of  the  supreme  court,  by  a  decision 
pronounced  by  Judge  Nelson,  in  the  case  of  The 
Eagle,  8  Wall.  15,  to  the  elBfect  that  the  act  of  1845  was 
obsolete  and  of  no  eflfect,  and  that  general  jurisdiction 
in  admiralty  upon  the  lakes  was  conferred  upon  the 
district  courts  by  the  judiciary  act  of  1789. 

It  follows,  as  the  result  of  that  decision,  that  if 
admiralty  jurisdiction  was  conferred  upon  the  district 
courts  by  the  original  judiciary  act,  it  is  an  exclusive 
jurisdiction,  and  that  the  State  laws  cannot  create, 
upon  property  that  is  subject  exclusively  to  admiralty 
laws,  charges  and  incumbrances  that  in  any  way  par- 
take of  the  character  and  force  of  maritime  liens,  that 
might  be  superior  to  other  charges  or  incumbrances  of 
an  older  date.  This  opinion,  so  well  considered,  and 
so  much  in  harmony,  as  it  is,  with  the  rulings  of  all  the 
district  courts  along  the  lakes  for  years  past,  is  decisive 
of  the  nature  and  character  of  these  claims,  and  the 
force,  and  priority  and  effect,  that  will  hereafter  be 
given  them  in  the  courts. 

In  this  connection,  I  may  cite  the  decision  of  the 
supreme  court  of  Ohio,  in  a  very  late  case,  of  The  Gen- 
eral Buell  V.  Long,  18  Ohio  St.  521,  recognizing  the 
principles  laid  down  in  the  Moses  Taylor  and  the  Bel- 
fast cases,  and  adopting  them  as  the  latest  and  most 
authoritative  law  on  this  subject.  Similar  cases,  invol- 
ving similar  principles,  have  lately  been  decided  in 
New  York,  Bird  v.  The  Josephine,  39  If.  T.  19 ;  in 
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Minnesota,  Griswold  v.  The  Otter,  12  Minn.  465 ;  in 
Indiana,  Ballard  v.  Wiltshire,  28  Ind.  341 ;  and  in 
Kentucky,  Stewart  v.  Harry,  3  Bicshy  438. 

The  judiciary  act  of  1789  saves  to  the  parties  all  the 
concurrent  remedies  of  the  common  law.  The  lien  which 
the  statutes  of  Ohio  declare  that  these  domestic  claims 
shall  have,  is  not  a  common  law  lien  or  remedy.  It  is 
the  creation  of  the  statutes.  The  State  of  Ohio,  as  be- 
tween her  own  citizens,  and  upon  property  within  her 
jurisdiction,  has  the  authority  to  declare  what  claims 
or  indebtedness  *  shall  or  shall  not  be  liens,  and  the 
force  and  effect  of  those  liens  upon  property.  She  has 
by  her  statutes  declared  that  the  class  of  claims  now  in 
question  shall  be  liens,  and  shaU  at  once  attach  upon 
the  property;  at  the  time  of  the  creation  of  the  debt. 
This  court,  as  a  bankrupt  court,  recognizes  these  stat- 
utes, and  would  be  governed  by  them  as  fer  as  possible, 
in  the  disposition  of  the  proceeds  of  property  sold  in 
the  hands  of  an  assignee.  And  if  the  question  before 
the  court  was,  whether  these  claims  had  a  preference 
over  a  mortgage  of  a  prior  date  executed  and  recorded 
according  to  the  laws  of  Ohio,  or  over  any  other  debt 
against  Dwight  Scott^  the  bankrupt,  even  if  it  were  in 
judgment  and  execution  levied  on  the  propeUers  pre- 
vious to  the  accruing  of  their  claims,  the  court  might 
order  the  payment  of  them  out  of  their  proceeds, 
before  the  mortgage  and  judgment  were  paid.  It  would 
do  so,  if  the  statute  or  the  decisions  under  it  had  made 
them  the  first  lien,  for  the  State  has  fuU  authority  to 
discriminate  by  law  and  create  preferable  liens  upon 
property,  so  far  as  these  liens  are  created  or  given  valid- 
ity to  by  the  State  legislation.  But  the  mortgages  on 
these  propellers  were  of  prior  date  to  any  of  these 
domestic  claims.  They  are  both  dated  and  recorded 
in  April,  1867.  The  chiims  bear  date  at  different  times 
from  May,  1867,  to  May,  1868.  The  mortgages  are  both 
recorded  in  pursuance  of  the  act  of  Congress  of  July 
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39,  1850,  wMch  provides  substantially  that  no  mortgage 
of  a  vessel  shall  be  valid  against  any  person,  except  the 
mortgagor  and  his  representatives,  unless  sue^h  mort- 
gage shall  be  recorded  in  the  office  of  the  collector  of 
customs,  in  the  district  where  the  vessel  is  registered  or 
enrolled.  By  virtue  of  the  mortgage,  the  mortgagees 
acquired  a  lien  on  the  vessels  to  the  amount  named  in 
them,  and  by  the  recording  of  them,  they  gave  notice 
to  the  world,  including  these  claimants,  that  such  a  lien 
existed.  The  mortgages  are  no  more  a  maritime  lien 
than  these  domestic  claims  are.  The  mortgages  and 
claims  are  of  equal  validity,  and  both  were  a  charge  and 
lien  upon  the  propellers,  to  be  paid  according  to  their 
priority  of  date.  If  the  claims  had  been  of  a  prior  date 
to  the  mortgages,  they  would  have  had  a  preference, 
and  been  paid  first  out  of  the  proceeds  of  the  sale ;  but 
as  they  happened  to  be  of  subsequent  date,  they  must 
give  way  to  the  mortgages. 

That  Congress  has  the  power  to  give  validity  to 
mortgages  on  vessels,  by  authorizing  their  record  in  the 
office  of  the  collector  of  the  customs  in  the  home  port, 
has  been  repeatedly  settled.  Under  the  power  given  in 
the  constitution  to  regulate  commerce,  Congress  having 
created,  as  it  were,  this  species  of  property,  and  confer- 
red upon  it  its  chief  value,  there  can  be  no  reason  why 
that  power  should  not  be  extended  to  the  security  and 
protection  of  the  rights  and  title  of  all  persons  dealing 
therein.  Blanchard  v.  The  Martha  Washington,  1  Oliff. 
463 ;  White's  Bank  v.  Smith,  7  WaU.  646. 

The  conclusion  I  have  arrived  at  may  seem  to  be  in 
conflict  with  the  decisions  in  Kellogg  v.  Brennan,  14 
OhiOy  73,  and  Provost  v.  Wilcox,  17  Id.  369,  wherein  it 
is  held  that  the  claims  of  creditors  for  supplies  and  ma- 
terials to  a  vessel,  are,  under  the  watercraft  laws  of  Ohio, 
to  be  preferred  as  against  a  mortgage.  These  decisions 
were  made  in  1846  and  1848,  and  previous  to  the  act  of 
Congress  of  July,  1850,  and  the  question  in  those  cases 
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was  betw^n  the  domestic  lienholders,  and  a  mortgage 
executed  and  recorded  under  the  State  statutes.  It 
was,  therefore,  a  different  question  from  the  one  pre- 
sented in  this  case,  and  in  view  of  their  late  decision  in 
the  case  of  The  General  Buell  v.  Long,  supra,  there 
can  betno  doubt  but  that  that  court  would  arrive  at  the 
same  conclusion  I  have  done. 

Let  an  order  be  entered,  and  distribution  made  ac. 
cording  to  the  principles  herein  laid  down. 


ANTHONY  V.  ^TNA  INSURANCE  CO. 

Circuit  Court,  Sixth  Circuit;  Eastern  District  of  MicTi- 

igan,      June      T.,  1869. 

Insueance.— What  aee  "  Pebils  of  the  Seas." 

Under  a  policy  of  marine  insorance  against  '^perils  of  the  lakes,  seas, 
rirers,  &c.'^:  also  against  ^^all  other  perils  and  mijsfortunes,  &c."; 
also  against  "  the  usual  risk  of  lighterage  at  O.^^  the  assured  shipped 
cattle  to  O.  At  that  port,  as  the  vessel  was  prevented  by  a  bar  from 
landing,  the  cattle  were  put  on  board  a  lighter  to  be  landed.  Thej 
were  tied  by  ropes  to  a  chain  running  through  the.  lighter,  fore' and 
aft.  This  was  the  usual  mode  of  landing  cattle  at  that  port.  While 
the  lighter  was  proceeding  in,  the  cattle  became  frightened,  broke  a 
part  of  the  chain  loose,  rushed  overboard  and  were  drowned. 

Held,  1.  That  this  loss  was  within  the  insurance  of  "perils  of  the 
seas,  &c." 

2.  That  even  if  it  were  not  covered  by  that  provision,  it  was  em- 
braced withiQ  the  general  assurance  against  "  other  perils  and  mis- 
fbrtunes,''  and  that  against  "  the  usual  risk  of  lighterage  at  0." 

Motion  for  a  new  trial. 
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This  action  was  brought  by  Francis  W.  Anthony 
against  the  MtuB.  Insurance  Company,  to  recover  upon 
a  policy  of  insurance  issued  by  the  defendants  upon 
live  stock  shipped  on  board  a  propeller  plying  upon 
Lake  Superior. 

The  facts  out  of  which  the  controversy  arosetare  de- 
tailed in  the  opinion  of  the  court.  Upon  the  former 
trial,  which  took  place  before  Judge  Wilkins,  the 
court  directed  the  jury  to  render  a  verdict  for  the 
defendants,  upon  the  ground  that  the  loss  which  the 
plaintiff  had  sustained  was  not  covered  by  the  policy.* 
The  plaintiff  now  moved  for  a  new  trial,  contending 
that  this  ruling  was  erroneous. 

Moore  &  Oriffin^  for  the  motion. 
Pond  &  Brown^  opposed. 

WiTHEY,  J. — On  May  1,  1865,  an  open,  season 
policy  was  issued  by  defendants  to  plaintiff,  insuring  the 
plaintiff' s  property  from  ports  and  places  to  ports  and 
places,  including  the  voyage  in  which  was  this  risk. 
The  adventure  was  to  begin  from  the  loading,  and  con- 
tinue until  the  property  should  "  arrive  and  be  safely 
landed  at  the  port  of  destination."  The  risks  covered 
by  the  policy  are,  ^''perils  of  the  lakes,  seas,  rivers, 
canals,  railroads,  fires,  jettisons,  and  all  other  perils 
and  misfortunes  that  have  or  shall  come  to  the  hurt, 
detriment  or  damage  of  the  said  property,  or  any  part 
thereof ;''  also,  "the  usual  risk  of  lighterage  at  Onton- 
agon." 

■ 

I*  This  decision  was  reviewed  by  the  London  Law  Times  upon  the 
erroneous  view  that  the  jury  had  found,  upon  the  facts,  that  the  case 
was  not  one  within  the  terms  of  the  policy ;  was  not  a  loss  by  perils 
of  the  seas.  In  truth,  Judge  Wilkins,  before  whom  the  cause  was 
tried,  upon  hearing  the  facts,  which  were  stipulated  in  writing,  directed 
the  jury  to  render  a  verdict  for  the  defendant  W. 
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Under  this  insurance  the  plaintiff  shipped  on  board 
the  propeller  Pewabic,  from  Bayfield  to  Ontonagon,  on 
Lake  Superior,  forty  or  more  beef  cattle.  The  vessel 
arrived  off  the  latter  port  in  July,  1866,  but  was  pre- 
vented by  a  bar  in  the  harbor  from  landing.  The  ani- 
mals were  taken  from  the  propeller  on  to  a  lighter  to 
be  landed,  and  were  fastened  upon  the  lighter  in  this 
way :  A  chain  of  five-eighth  inch  iron — called  an  anchor 
chain — ran  fore  and  aft  through  the  middle  of  the 
lighter,  fastened  at  the  ends  to  timber  heads  eight  or 
ten  feet  from  each  end  of  the  lighter.  To  this  chain  the 
cattle  were  tied  by  ropes,  heads  in,  on  opposite  sides  of 
the  chain.  When  the  lighter  had  proceeded  from  a 
quarter  to  a  third  of  the  distance  in,  the  cattle,  from 
some  cause  not  explained,  became  frightened,  breaking 
the  chain  into  three  pieces,  and  twenty-seven  of  the  cat- 
tle, tied  to  one  of  these  pieces,  went  over  into  the  lake 
and  were  drowned  by  the  weight  of  the  chain  carrying 
their  heads  under  water.  The  lighter  was  tugged  in 
and  out,  and  was  in  good  condition.  The  cattle  were 
fastened  on  the  lighter  in  the  customary  way  of  light- 
ering at  that  place. 

Such  was  the  case  made  by  the  plaintiff  at  the  trial, 
and  the  question  presented,  which  we  are  called  upon 
to  decide,  is  whether  the  loss  was  occasioned  by  a 
"  peril  of  the  lakes,''  or  "other  peril  and  misfortune," 
within  the  meaning  and  intent  of  the  policy. 

The  general  doctrine  is,  that  the  insurer  undertakes, 
in  a  marine  risk,  only  to  indemnify  against  extraordi- 
nary  perils  of  the  sea,  and  not  against  those  ordinary 
ones  to  which  every  ship  must  inevitably  be  exposed. 
Every  loss  which  arises  from  tempests,  or  by  rocks, 
winds  or  waves,  strictly  and  ndturally  comes  under 
the  idea  of  a  loss  occasioned  by  perils  of  the  sea.  But 
if  this  be  the  extent  of  the  phrase,  "  perils  of  the  sea," 
we  should  be  obliged  to  conclude  that  it  covered  only 
accidents  of  an  extraordinary  nature,  and  produced 
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only  by  natural  causes  peculiar  to  that  element.  Such, 
however,  is  clearly  not  the  rule  for  construing  the 
phrase,  "perils  of  the  sea,'*  in  reference  to  marine 
insurance. 

Mr.  Pabsons,  in  his  work  on  Marine  Insurance,  vol. 
I5  P^®  644,  says:  "The  phrase,  *perils  of  the  seas' 
covers  all  losses  or  damage  which  arise  from  the  extra- 
ordinary action  of  the  wind  and  sea,  and  from  inevita- 
ble accidents  directly  connected  with  navigation,  ex- 
cepting those  provided  for  in  other  parts  of  the  policy, 
as  captures  and  the  like." 

Mr,  Justice  Stoby,  in  the  case  of  The  Beeside, 
2 Sumn.  567,  571,  remarks,  that  "the  phrase  ^danger 
of  the  seas,'  whether  understood  in  its  most  limited 
sense,  as  importing  only  a  loss  by  the  natural  accidents 
peculiar  to  tiiat  element ;  or  whether  understood  in  its 
more  extended  sense,  as  including  inevitable  accidents 
upon  that  element,  must  stiU,  in  either  case,  be  clearly 
understood  to  include  only  such  losses  as  are  of  an  ex- 
traordinary nature,  or  arise  from  some  irresistible  force, 
or  some  overwhelming  power,  which  cannot  be  guarded 
against  by  the  ordinary  exertions  of  human  skill  and 
prudence." 

The  supreme  court  of  the  United  States,  in  (Jarrison 
V.  Memphis  Insurance  Co.,  19  Sow.  312,  314,  seems  to 
give  the  more  extended  sense  to  the  term,  "perils  of 
the  sea,"  as  suggested  by  Judge  Stoby.  That  court 
says,  these  words  "have  been  extended  to  comprehend 
losses  arising  from  some  irresistible  force  or  over- 
whelming power,  which  no  ordinary  skill  could  antici- 
pate or  evade." 

It  has  often  been  said,  and  correctly,  that  what  are 
ordinary  and  what  are  extraordinary  perils,  is  a  ques- 
tion of  much  difficulty.  The  difficnlty  has  been  illus- 
trated by  many  cases :  Thus,  in  Magnus  v.  Buttemer,  9 
Bng.  Law  &  Eq.  461,  a  vessel  moored  in  a  tide  harbor, 
and  took  ground  when  the  tide  fell.    In  cons  ?quence 
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of  this  she  was  hogged  and  strained  all  over.  It  was 
held  the  underwriters  were  not  liable.  In  Potter  v. 
Suffolk  Insurance  Co. ,  2  Sumn.  197,  the  circumstances 
were  very  similar  to  the  last  case,  and  Mr.  Justice 
Story  held,  *'  that,  unless  there  was  Inherent  weakness 
in  the  vessel,  such  damage  could  only  be  occasioned  by 
an  unusual  and  extraordinary  accident  in  grounding, 
upon  the  ebbing  of  the  tide,  which  would  be  a  -peTil  of 
the  sea." 

In  Hunter  v.  Potts,  4  Campb.  203,  Lord  Ellenbo- 
ROUGH  held  that  a  leak  occasioned  by  rats  was  not  a 
peril  of  the  sea,  not  being  a  loss  of  an  extraordinary  na- 
ture. But  in  Grarrigues  t).  Coxe,  1  Binn.  692,  a  leak 
occasioned  by  rats  was  held  to  be  a  peril  within  the 
policy.  And  Mr.  Parsons,  in  his  Marine  Insurance^ 
volume  1,  page  646,  note,  after  citing  a  number  of  cases, 
concludes  his  review  by  saying :  "  On  the  authority  of 
the  recent  cases  in  this  country,  we  should  consider  the 
insurers  liable  in*such  a  case,  even  if  the  rats  remained 
on  board  through  the  negligence  of  the  master,  on  the 
ground  that  the  damage  by  water  was  the  proximate 
cause  of  the  loss."  We  might  refer  to  many  other  cases 
on  the  subject,  but  we  think  they  will  not  tend  very 
much  to  elucidate  the  question  involved  in  the  case  at 
bar ;  inasmuch  as  every  case  depends  so  much  on  its 
own  particular  facts  and  circumstances. 

My  own  views  are  strongly  in  the  direction  of  hold- 
ing this  case  to  be  a  loss  within  the  term  "perils  of  the 
sea,"  in  accordance  with  the  more  comprehensive  sense 
of  those  words  and  their  more  reasonable  signification — 
in  brief,  because  the  cattle  were  drowned,  which  is  pecu- 
liar to  the  element  on  which  they  were  being  trans- 
ported; because  they  were  drowned  by  an  accident 
that  could  not  have  been  guarded  against  by  ordinary 
exertions  or  prudence,  considering  the  feet  that  it  was 
the  usual  mode  of  lightering  at  that  place,  which  feet 
must  be  presumed  to  have  been  known  to  the  insurer ; 
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because,  too,  it  could  not  reasonably  have  been  foreseen 
that  there  was  inherent  weakness  in  the  chain ;  and  be- 
cause, in  the  absence  of  explanation  by  the  insurer,  it 
is  to  be  presumed  the  fright  of  the  animals  was  caused 
by  something  connected  with  navigation,  whether  from 
the  exhaust  of  steam,  the  working  of  machinery  of  the 
tug,  the  ringing  of  a  bell,  or  otherwise.  It  was  a  peril 
of  navigation,  which  could  not  well  have  been  foreseen 
or  guarded  against  by  the  carrier. 

But  we  are  not  compelled  to  rest  our  decision  on  the 
ground  strictly  of  a  loss  by  a  "peril  of  the  sea,"  and 
the  court  does  not  wish  to  be  understood  as  so  deciding. 
I  have  simply  indicated  the  tendency  of  my  own  mind 
after  an  examination  of  the  question,  because  that  par- 
ticular point  was  much  dwelt  upon  by  the  arguments 
of  the  learned  counsel. 

We  are  entirely  clear,  after  a  careful  examination 
of  the  authorities,  that  the  loss  was  a  risk  within  the 
general  terms  of  the  policy,  ' '  all  othdt  perils  and  mis- 
fortunes," and  the  specific  provision,  "  the  usual  risk 
of  lighterage  at  Ontonagon." 

While  it  is  laid  down  by  the  authorities,  that  these 
general  words,  "  all  other  perils,"  cover  only  perils  of 
the  like  Jcind  to  those  specifically  enumerated,  we  think 
they  are  material  and  operative  words,  and  are  not  in 
the  policy  to  have  no  effect  assigned  to  them  in  its  con- 
struction. HiLDYARD  on  Marine  Insurance,  page  34S, 
says,  these  words  have  "  the  effect  of  providing  for  any 
doubts  which  might  arise  as  to  cases  which  come  nearly, 
but  not  precisely,  under  the  specific  causes  of  loss. 
In  Cullen  v.  Butler,  5  Maule  &  Sel.  465,  Lord  Ellenbo- 
EOUGH  says :  *  They  are  entitled  to  be  considered  as 
material  and  operative  words,  and  to  have  due  effect 
assigned  to  them  in  the  construction  of  this  instrument ; 
and  which  will  be  done  by  allowing  them  to  compre- 
hend and  cover  other  cases  of  marine  damage  of  the  like 


Sixth  Cibcuit;  Michigan.  349 

Anthony  v,  JKtuA  Ins.  Co. 

kind  with  those  which  are  specially  enumerated  and 
occasioned  by  similar  causes.' " 

The  animals  did  not  die  from  disease  or  any  inhe- 
rent defect  in  them,  but  from  an  accident  on  water,  in 
course  of  the  voyage,  and  was  something  peculiar  to 
that  element.  Had  the  accident  of  breaking  the  fasten- 
ing occurred  in  a  land  transportation,  no  such  result 
could  have  taken  place.  The  cattle  were  drowned  by 
their  heads  being  drawn  under  water  by  the  weight  of 
the  piece  of  chain  to  which  they  were  tied.  It  was  five- 
eighths  inch  iron,  and  had  the  chain  been  perfect  would 
undoubtedly  have  resisted  any  strain  the  whole  num- 
ber of  the  animals  on  board  could  have  produced,  and 
yet  the  accident  was  fortuitous. 

It  was  the  custom  to  use  this  chain  for  fastening  cat- 
tle lightered  from  vessels ;  it  was  believed  to  be  suffi- 
ciently strong,  and,  as  we  have  already  remarked,  it 
could  not  have  been  foreseen,  in  all  reasonable  proba- 
bility, that  there  was  inherent  weakness  in  this  anchor 
chain.  The  insurer  must  be  presumed  to  have  known 
the  usual  mode  and  appliances  of  lighterage  at  the 
place,  and  to  have  had  it  in  contemplation  when 
taking  the  risk. 

If,  now,  we  regard  it  doubtful  whether  the  loss  was 
strictly  within  the  indemnity  against  *^  perils  of  the 
sea,"  still  we  think  it  shoud  be  regarded  as  caused  by 
perils  of  like  Tcind^  and  therefore  covered  by  the  gen- 
eral words  of  the  policy.  No  case  has  been  found 
where  the  facts  were  like  those  in  the  one  at  bar ;  but 
on  principle,  Devaux  7).  T  Anson,  7  Scott^  607,  is  re- 
garded as  sustaining  the  conclusions  to  which  we  have 
arrived.  In  that  case,  the  effect  of  the  general  words 
of  the  policy,  "all  other  perils  and  misfortunes,"  were 
very  fully  considered,  and  the  cases  which  had  been 
decided  referred  to.  The  declaration  averred  that  the 
"ship  was  broken,  damaged  and  destroyed,  and  ren- 
dered wholly  incapable  of  pursuing  th^  said  voyage. 
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by  certain  i)erilB  wMch  the  said  assurers  as  aforesaid  by 
the  said  policy  did  take  upon  themselves,  to  wit :  by 
the  accidental  breaking  and  giving  way  of  the  tackle 
and  supports  whereby  the  said  ship  was  supported,  in 
being  moved  from  a  certain  dock ;  in  consequence  of 
which  breaking  and  giving  way,  the  said  ship  struck 
violently  against  the  sand  and  was  bilged,  broken, 
destroyed,  damaged,  and  rendered  incapable  of  pur- 
suing the  said  voyage  as  aforesaid."  The  defendants 
traversed  the  allegation  that  the  ship  was  ^'broken, 
damaged,  and  destroyed,  and  rendered  incapable  of 
pursuing  the  said  voyage,  by  any  perils  which  the  said 
assurers^  hy  said  policy^  did  take  upon  th^emselves^ 
Lord  Chief  Justice  Tlndal  said,  ^'the  point  remaining 
to  be  considered  is,  whether  the  loss  was  occasioned  by 
any  of  the  perils  insured  against  by  the  i)olicy.  It  is 
to  be  observed  that  the  words  in  the  policy  are  very 
large ;  the  policy  not  only  enumerates  *  perUs  of  the 
sea,'  but '  all  other  perils,  losses,  and  misfortunes  that 
had  or  should  come  to  the  hurt,  detriment,  or  damage ' 
of  the  subject  matter  of  the  insurance."  After  referring 
to  several  cases,  the  learned  judge  says,  "  the  loss  occa- 
sioned by  the  endeavor  to  get  the  vessel  afloat  from  the 
dock  in  which  she  had  just  been  repaired,  was  a  loss 
within  the  policy."  Here  the  supports  broke  and 
caused  the  damage,  like  the  case  at  bar. 

Again,  the  other  clause  in  the  contract,  "the  usual 
risk  of  lighterage  at  Ontonagon,"  was  clearly  not  neces- 
sary to  indemnify  the  assured  against  "perils  of  the 
sea,"  nor  perils  of  the  like  kind,  for  the  risk  begins 
with  loading  the  freight,  and  continues  until  safely 
landed.  Assuming,  then,  what  is  claimed  by  defend- 
ants, the  accident  which  happened  not  to  be  a  loss  by 
"perils  by  the  sea,"  nor  "other  perils  and  misfor- 
tunes," we  should,  in  order  to  give  due  effect  to  the 
clause,  "  usual  risk  of  lighterage,"  in  view  of  the  other 
stipulations  of  the  policy  being  held  not  to  cover  the 
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loss,  say  that  it  is  covered  by  the  risk  of  lighterage. 
In  the  view  we  have  taken  of  "  all  other  perils  and  mis- 
fortunes," there  is  no  occasion  to  inquire  into  the  effect 
of  the  lighterage  clause  ;  but  if  we  were  to  hold  differ- 
ently in  reference  to  tiiie  other  specific  and  general 
clauses  of  the  policy,  it  would  be  difficult  to  see  how 
the  lighterage  clause  could  be  regarded  as  operative 
words  in  the  contract,  unless  held  to  cover  their  loss. 

For  the  reasons  given,  the  motion  must  prevaU,  and 
a  new  trial  be  awarded. 

Order  accordingly. 


UNITED  STATES  v.  BARROWS. 

I>istrict  Court ;   Western  District  of  Permsylvania^ 

May  T.,  1869. 

Inteenal  Revenue. — ^Tbeasuey  Regulations. 

A  regulatioii  of  the  treasnry  department,  made  in  parsoance  of  an  act 
of  Congress,  becomes  a  part  of  the  law,  and  is  of  the  same  force  as  if 
incorporated  in  the  body  of  the  act  itself. 

Under  the  internal  reyenae  laws  of  July  18, 1866,  §  94,  and  March  8, 
1865,  §  61,  when  oil  is  transported  from  one  district  to  another,  mider 
a  transportation  bond,  the  duty  is  assessed  and  paid  on  any  d^fieieney 
or  reducHon  of  the  number  of  gallons  receiyed  at  the  warehouse,  from 
the  number  of  gallons  as  stated  in  the  bond  at  the  place  of  shipment, 
less  the  per  centum  for  leakage  allowed  by  the  treasury  department 
And  this  is  so,  although  there  has  been  an  absolute  loss  by  solar 
heat,  or  the  action  of  the  elements. 

The  law  has  proyided  a  rule  regulating  the  allowance  for  leakage,  from 
which,  howeyer  great  the  hardship,  it  is  not  the  proyince  of  the 
courts  to  depart 
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Trial  by  the  court. 

McCanbless,  J.— This  is  a  case  stated  upon  an  oil 
transportation  bond.  On  June  30^  1866,  the  defendants 
shipped  by  railroad  from  the  twentieth  district  of  Penn- 
sylvania to  the  fifth  district  of  New  Jersey,  ten  hundred 
and  eighty  barrels,  containing  forty-five  thousand 
three  hundred  and  twenty-four  gallons  of  refined  oil,  in 
good  packages,  and  under  legal  permits  and  certificates 
from  the  proper  authorities.  Under  like  authority  the 
oil  was  removed  from  the  fifth  district  of  New  Jersey  to 
the  bonded  warehouse  of  Reynolds,  Pratt  &  Co.,  in  the 
second  district  of  New  York,  without  inspection  and 
gauging  in  the  New  Jersey  district,  with  the  same 
effect  as  if  the  second  district  of  New  York  had  been 
the  destination  set  forth  in  the  permit  and  bond  under 
which  such  transportation  was  made. 

The  oil  was  properly  gauged  and  inspected  in  the 
bonded  warehouse  of  Reynolds,  Pratt  &  Co.,  on  July 
30,  1866.  By  this  inspection  there  was  found  to  be  a 
loss  of  six  thousand  two  hundred  and  sixty-four  gal- 
lons. For  the  tax  of  twenty  cents  per  gallon  upon  this 
quantity  so  lost,  this  action  is  instituted  ;  the  tax  upon 
the  residue  of  the  forty-five  thousand  three  hundred 
and  twenty-four  gallons  having  been  properly  settled 
and  accounted  for.  The  effect  of  continued  e!fctremely 
hot  weather  upon  oil  barrels,  exposed  for  the  length  of 
time  ordinarily  required  in  transit  from  the  twentieth 
district  of  Pennsylvania  to  the  second  district  of  New 
York,  is  to  decompose  their  lining  and  open  their 
seams.  From  the  last  of  June  to  the  close  of  July, 
1866,  the  weather  continued  excessively  hot.  The  loss 
of  so  much  of  the  six  thousand  two  hundred  and  sixty- 
four  gallons  as  exceeds  the  quantity  allowed  for  leak- 
age, by  the  regulations  of  the  department  at  Washing- 
ton, arose  from  the  effect  of  solar  heat  upon  the  barrels 
containing  it. 
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The  amount  of  actual  leakage  on  oil  removed  in 
bond  at  the  time  of  this  loss,  allowed  by  the  regulations 
in  pursuance  of  section  61  of  the  act  of  June  30,  1864, 
was  not  to  exceed  three  and  one-half  per  cent,  on  any 
distance  exceeding  five  hundred  miles.  The  distance 
from  the  twentieth  district  of  Pennsylvania  to  the 
second  district  of  New  Yoric  is  in  excess  of  five  hun- 
dred miles. 

It  is  not  disputed  that  an  allowance  of  one  thousand 
five  hundred  and  eighty-six  gallons,  or  three  and  one- 
half  per  cent,  on  forty-five  thousand  three  hundred  and 
twenty-four  gallons,  should  be  made  for  leakage ;  but  it 
is  claimed  that  there  should  be  a  deduction  for  the  re- 
maining four  thousand  six  hundred  and  seventy-eight 
gallons,  because  the  loss  was  occasioned  by  the  effect 
of  solar  heat  upon  the  article  transported. 

This  is  the  question  for  our  decision,  and  I  have 
given  to  it  aU  the  consideration  which  the  multiplicity 
of  my  judicial  engagements  and  the  demands  upon  my 
time  would  permit. 

Congress  wisely  encouraged  the  exportation  of  oil, 
for  it  has  become  an  important  element  in  regulating 
the  balance  of  trade  between  the  United  States  and 
foreign  nations.  Oil  exported  was  exempt  from  taxa- 
tion. If  for  sale  or  consumption  in  the  United  States  it 
was  subject  to  a  tax  of  twenty  cents  per  gallon,  to  be 
assessed  and  collected,  and  paid  by  the  producer  or 
manufacturer  thereof,  as  is  provided  by  section  61  of  the 
act  of  July  13, 1866.  By  this  section,  as  amended  by  the 
act  of  March  3,  1865,  the  oil  may  be  removed,  without 
the  payment  of  the  duty,  under  such  rules  and  regula- 
tions, and  upon  the  execution  of  such  transportation 
bonds,  or  other  security,  as  the  secretary  of  the  treasury 
may  prescribe.  Upon  such  removal,  it  must  be  transferred 
to  a  bonded  warehouse,  where  it  is  again  inspected  and 
gauged,  and  *  ^  the  duty  shaU  be  assessed  and  paid  on  any 

deficiency  or  reduction  of  the  number  of  proof  gallons 
23 
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(beyond  such  allowance  for  leakage  as  may  be  estab- 
lished by  the  regulations  of  the  commissioner  of  inter- 
nal revenue),  received  at  the  warehouses  from  the  number 
of  proof  gallons  as  stated  in  the  bond  given  at  the  place 
of  shipment,"  Here,  then,  is  a  plain  rule  of  computa- 
tion, and  the  per  centum  of  deduction  being  fixed  by  a 
regulation  of  the  department,  in  conformity  to  an  act 
of  Congress,  becomes  a  part  of  the  law,  and  of  as  binding 
force  as  if  incorporated  in  the  body  of  the  act  itself. 

It  is  contended  by  defendants'  counsel,  in  an  argu- 
ment of  much  abiUty,  that  the  tax  is  upon  the  consump« 
tion.  It  is  not  upon  the  consumption,  but  upon  the 
manufactured  article.  The  government  is  not  to  ascer- 
tain whether  it  has  been  consumed,  but  whether  it  has 
been  exported.  If  so,  it  is  free.  K  not,  it  is  subject  to 
the  tax  of  twenty  cents  per  gaUon.  Fixing  a  maximum 
per  centage  for  leakage  was  designed  to  prevent  the 
possibility  of  frauds,  by  the  withdrawal  or  abstraction 
of  any  portion  of  the  oil  during  its  period  of  transit. 
Such  being  the  rule  prescribed  by  competent  authority, 
courts  have  no  right  to  depart  from  it,  even  in  case 
of  absolute  loss  by  the  action  of  the  elements.  The 
government  is  not  an  insurer.  The  owner  insures,  and 
must  take  the  responsibility.  The  simple  inquiry  is, 
has  he  complied  with  the  condition  of  his  bond  ?  Has 
he  produced  to  the  collector  of  the  twentieth  district  of 
the  State  of  Pennsylvania  a  certificate  showing  that 
such  merchandise  has  been  duly  placed  in  the  ware- 
house designated,  from  which  it  cannot  be  removed  ex- 
cept for  exportation,  or  upon  payment  of  the  tax,  or 
has  he  paid  the  duties  required  by  law  ? 

It  is  wholly  unnecessary  to  enter  into  a  discussion 
as  to  the  effect  of  solar  heat  upon  refined  oil,  or  as  to  the 
penetrating  and  permeating  qualities  of  the  liquid  it^lf. 
It  was  precisely  because  of  the  operation  of  this  agency 
that  a  rule  was  necessary  to  fix  the  allowance.  In  some 
cases  there  would  be  no  leakage  at  all ;  in  some,  less 
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than  three  and  a  half  per  cent. ;  in  a  majority  of  cases, 
abont  three  and  a  half  per  cent,  and  in  some  cases 
much  more.  On  what  principle  is  a  rale  of  law  govern- 
ing  this  subject  to  be  relaxed  and  set  aside,  because 
there  was  extraordinary  warm  weather  in  June  or  July 
of  a  particular  year  ?  As  was  ably  argued  by  the  coun- 
sel for  the  govenmient,  the  leakage  in  this  case  hap- 
pened in  the  ordinary  way,  was  produced  by  the  ordi- 
nary causes,  with  the  difference,  that  one  cause,  solar 
heat,  was  operating  with  more  than  ordinary  power. 
The  result  was  leakage,  and  the  law,  and  the  regula- 
tions of  the  department,  do  not  authorize  a  distribution 
of  leakage  into  ordinary  and  extraordinary  as  respects 
an  abatement  of  taxes.  The  law  calls  the  loss  thus  pro- 
duced leakage,  and  has  provided  a  rule  regulating  the 
allowance,  fi:om  which,  however  great  the  hardship,  it 
is  not  our  province  to  depart.  Any  other  construction 
would  not  only  open  a  wide  door  to  fraud,  but  would 
practically  nullify  the  regulation  itself. 

It  follows  that  the  defendants  have  no  lawful  claim 
to,  or  deduction  for,  the  four  thousand  six  hundred  and 
seventy-eight  gallons,  by  reason  of  its  loss,  caused  by 
solar  heat,  and  judgment  must  be  rendered  for  the 
United  States,  for  the  sum  of  nine  hundred  and  thirty- 
five  dollars  and  sixty  cents,  with  costs  of  suit. 

Judgment  accordingly. 
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Circuit  Court,  Ninth  Circuit ;  District  of  Calif orniay 

February  T.y  1867. 

Dramatio  Copyright. — ^Immoral  Spectacles. 

Where  the  exhibitor  of  a  dramatic  composition  made  no  sufficient 
proof  of  title  thereto  bj  authorship  or  purchase  from  an  author,  and 
the  facts  indicated  that  his  play  was  a  colorable  imitation  of  the  per- 
foimance  which  he  sought  to  restrain,  his  application  for  a  provisional 
ii\}unction  was  refused. 

The  act  of  August  18, 1856, 11  Stat.  otL.  188, — declaring  that  any  oopy- 
right  granted  to  the  author  or  proprietor  of  any  dramatic  composi- 
tion designed  or  suited  for  public  representation,  shall  be  deemed  to 
confo  the  sole  right  of  representation, — does  not  extend  so  far  as  to 
protect  mere  spectacles  or  arrangements  of  scenic  effects,  having  no 
literary  character.  An  exhibition,  spectacle  or  scene,  is  not  a 
"  dramatic  composition.'^ 

Nor  does  the  act  above  mentioned  extend  so  far  as  to  protect  a  compo- 
sition of  an  immoral  or  indecent  character.  Such  composition 
should  not  be  deemed  "  suited  for  public  representation''  within  the 
meaning  of  the  act.* 

It  seems,  that  Congress  have  not  power  to  pass  a  law  conferring  the 
privilege  of  copyright  upon  immoral  or  indecent  works  or  composi- 
tions. The  power  to  pass  copyright  and  patent  laws,  embraces  such 
only  as  tend  to  "  promote  the  progress  of  science  and  useful  arts." 

*  In  the  act  of  July  8, 1870, — ^by  which  the  former  copyright  laws 
are  repeated  (as  respects  future  compositions),  and  a  new  system  of  pro- 
visions is  enacted  in  their  place, — the  restrictive  words  of  the  act  of 
1856,  ^*  designed  or  suited  for  public  representation,"  are  not  found. 
The  act  provides  (section  86)  that  any  citizen,  &c.  who  shall  be  the 
author,  inventor,  designer  or  proprietor  ....  of  any  book,  map, 
chart,  dramaUc  or  musical  composition  ....  shall,  upon  complying 
with  the  provisions  of  this  act,  have  the  sole  liberty  of  printing  .... 
and  vending  the  same ;  and  in  the  case  of  a  dramatic  composition,  of 
publicly  performing  or  represexiting  it,  or  causing  it  to  be  performed  or 
represented  by  others." 
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Cross  motions  for  temporary  injunctions. 

Jnlien  Martinetti  (and  others)  filed  a  bill  against 
Thomas  Magnire  (and  others),  seeking  to  restrain  them, 
from  i)erforming  a  play  named  the  * 'Black  Crook  ;'^ 
which  the  plaintiffs  alleged  was  an  infringement  of  their 
copyright  in  a  play  named  the  "  Black  Rook."  Mar- 
tinetti, in  turn,  filed  a  bill  against  Magnire,  claiming 
copyright  property  in  the  ''  Black  Crook ;"  and  alleging 
that  the  '* Black  Rook"  was  a  colorable  imitation 
thereof,  anl  an  infringement,  and  praying  that  it  be 
eiyoined. 

Motions  were  made,  by  the  plaintiffs  in  each  suit, 
for  temporary  injunctions;  and  these  motions  were 
heard  together. 

Deadt,  J. — ^The  plaintiff  in  each  of  the  above  enti- 
tled suits  moves  the  court  for  an  order  allowing  an 
injunction  until  the  hearing.  By  consent  the  motions 
were  heard  together,  upon  the  bills  and  oral  testimony 
of  the  parties. 

The  plaintiff,  Martinetti,  charges  that  on  October  17, 
1866,  at  New  York,  one  James  Schonberg  composed  and 
copyrighted  a  dramatic  composition  called  '*  The  Black 
Rook,"  and  that  said  Schonberg  at  the  same  time 
assigned  such  play  exclusively  to  the  plaintiff.  That 
said  plaintiff  is  the  proprietor  of  the  Metropolitan  Thea- 
ter in  San  Francisco,  and  is  about  to  produce  on  the 
stage  said  play  of  the  Black  Rook.  That  the  d^end- 
ant,  Magnire,  by  improper  means,  procured  a  manu- 
script copy  of  the  Black  Rook  from  an  employee  of  the 
plaintiffs,  and  is  exhibiting  the  same  at  the  theatre 
of  the  defendant,  Maguire's  Opera  House,  in  San  Fran- 
cisco, to  the  injury  of  the  plaintiff.  That  the  defendant, 
before  making  such  exhibition,  changed  the  name  of 
the  play  to  the  Black  Crook,  and  also  changed  the 
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names  of  the  characters,  and  made  some  slight  altera- 
tions in  the  dialogue  and  incidents  of  the  play. 

The  plaintiff,  Maguire,  charges  that  about  July  1, 
1866,  one  Charles  M.  Barras,  at  New  York,  composed 
a  dramatic  composition  called  the  Black  Crook,  and 
copyrighted  the  same.  That  said  play  was  exhibited 
at  Niblo's  Theater,  in  New  York,  for  the  benefit  of  the 
author,  early  in  September,  1866,  and  continuously 
since  that  date,  with  great  gain  to  the  author.  That 
about  March  26, 1867,  the  plaintiff  became  the  exclusive 
assignee  of  the  right  to  exhibit  the  Black  Crook  in  tho 
State  of  California,  and  in  pursuance  of  such  right  and 
assignment  is  now  exhibiting  the  same  at  his  theater  in 
San  Francisco — Maguire' s  Opera  House.  That  during 
the  exhibition  of  the  Black  Crook,  at  Niblo's,  as  afore- 
said, the  defendant  procured  a  copy  of  the  same,  by 
employing  one  Schonberg,  or  other  person,  to  attend 
such  exhibition  and  take  down  the  parts  in  short-hand, 
as  they  were  spoken  and  acted  by  the  players,  and  that 
the  defendant  is  now  about  to  exhibit  such  play  from 
the  copy  so  obtained,  at  his  theater  in  San  Francisco, 
under  the  name  of  the  Black  Rook,  to  the  damage  of 
the  plaintiff. 

A  number  of  witnesses  have  been  examined  as  to  the 
identity  of  the  plays.  So  far  as  I  can  judge  from  the 
testimony,  the  plays  are  identical.  One  of  them  must 
be  a  mere  colorable  imitation  of  the  other.  The  strong 
similarity  in  the  names — ^Black  Crook  and  Black  Rook 
— ^is  enough  of  itself  to  suggest  that  the  one  is  an  imita- 
tion of  the  other.  All  the  disinterested  witnesses  who 
have  been  present  at  the  exhibition  of  the  Black  Crook 
at  Niblo's  and  Maguire' s  agree  in  stating  that  they 
thought  the  plays  the  same.  It  is  admitted  and  charged 
by  Martinetti,  that  the  play  now  on  exhibition  is  sub- 
stantially the  play  which  he  calls  the  Black  Rook  and 
claims  to  be  the  proprietor  of.  For  the  purpose  of  the 
comparison,  we  may  assume  that  the  Black  Rook  is 
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being  played  at  Magnire's  and  the  Black  Crook  at  Nlb- 
lo's.  Whatever  technical  differences  there  may  be  in 
the  exhibition  at  these  two  places,  if  the  result  is  so 
nearly  similar  as  to  produce  the  impression  of  identity 
upon  ordinary  spectators,  it  seems  to  me  that  one 
ought  to  be  held  a  mere  colorable  imitation  of  the  other. 
A  play  like  this  has  no  value  except  as  it  is  appreciated 
by  the  public.  If  the  similarity  in  general  character 
and  effect  between  the  alleged  imitation  and  the  ori- 
ginal is  sufficient  to  deceive  the  ordinary  public  who 
witness  such  exhibitions,  the  one  is  a  piracy  of  the 
other.  Which  is  the  original  and  which  is  the  imita- 
tion"? The  dates  of  their  respective  compositions  seem 
to  furnish  a  satisfactory  answer  to  this  question.  The 
Black  Crook  was  composed  and  copyrighted  in  the 
early  part  of  July,  1866,  while  the  Black  Rook  was  not 
composed  until  the  middle  of  the  October  following, 
and  after  the  former  had  been  exhibited  to  the  public  at 
Niblo's  for  at  least  six  weeks.  Unless  both  are  origi- 
nals— ^unless  this  strong  similarity  is  a  mere  coincidence, 
and  not  the  result  of  design,  I  must  conclude  that  the 
Black  Crook  is  the  original  and  the  Black  Rook  the 
imitation  or  copy.  As  neither  of  these  spectacles,  in 
their  essentials,  have  much  claim  to  originality,  I  sup- 
pose that  the  coincidence  is  possible.  But  it  is  not 
probable,  and  aU  the  other  circumstances  tend  to  estab- 
lish but  one  conclusion — that  the  manuscript  of  the  so- 
caUed  Black  Rook,  procured  by  Martinetti  in  New 
York  from  Schonberg,  was  a  mere  colorable  imitation 
or  copy  of  the  Black  Crook,  obtained  by  improper 
means.  Whether  Martinetti  knew  this  at  the  time  or 
since  is  immaterial*  In  any  event  he  has  only  the 
rights  in  the  premises  which  Schonberg  would  have,  if 
the  latter  were  the  party  litigant.  Under  the  circum- 
stances, the  reasonable  presumption  is,  that  Martinetti 
did  not  purchase  the  Black  Rook  as  an  original  compo- 
sition, but  rather  that  he  employed  Schonberg  or  some 


360  Ninth  CiKcmx;  California. 

Kartinetti  «.  Magaire. 

other  to  procure  a  copy  of  the  Black  Crook.  No  evi- 
dence is  produced  of  the  alleged  purchase  of  tlie  Black 
Rook,  except  the  aUegation  to  that  efTect  in  the  bilL 
If  Martinetti  had  purchased  an  original  compositioii, 
or  what  he  believed  to  be  an  original  composition, 
called  the  Black  Book,  which  had  been  copyrighted 
by  the  author,  he  would  naturally  have  taken  an  as- 
signment to  himself,  and  been  able  to  produce  it  in 
evidence  or  account  for  its  absence.  This  omission 
tends  strongly  to  negative  the  allegation  of  purchase  by 
Martinetti. 

It  is  admitted  that  Maguire  has  the  right  to  exhibit 
the  Black  Crook  in  California,  and  also  that  the  present 
exhibition  is  being  made,  not  from  the  copy  obtained 
from  the  author  at  the  time  of  the  assignment  by  him  to 
Maguire,  but  from  a  copy  of  the  manuscript  which 
Martinetti  alleges  he  obtained  from  Schonbeig.  Ma- 
guire's  copy  is  now  on  the  way  here  from  New  York. 

If  Martinetti' s  copy  had  been  obtained  by  legitimate 
means,  it  being  prior  in  point  of  time  to  the  assignment 
of  Maguire,  he  would  have  a  right  to  make  the  exhibi- 
tion from  that  copy,  as  against  the  author  or  his  assigns* 
In  such  case,  Martinetti' s  copy  would  be  his  literary 
property,  and  the  purchase  of  a  copy  of  this  manu- 
script, by  improper  means,  would  be  a  fraud  upon  him. 
The  purchase  of  the  copy  from  McCabe,  by  Maguire' s 
manager,  was  made  under  such  circumstances,  and 
would  not  give  Maguire  any  ^ht  as  against  the  lawful 
proprietor.  At  the  time  of  the  sale  by  McCabe  of  the 
copy,  he  declined  to  teU  when  or  how  he  got  it. 
Maguire' s  manager  then  knew  that  the  Martinettis  were 
rehearsing  the  spectacle  set  down  in  the  manuscript, 
and  he  had  good  reason  to  believe  that  he  was  purchasing 
stolen  property,  and  whether  he  believed  so  or  not,  as 
such  was  the  fact,  the  eflfect  is  the  same — supposing 
that  Martinetti  had  the  literary  property  in  the  manu- 
script which  he  obtained  in  New  York.    By  literary 
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property,  I  mean,  of  course,  the  composition  and  not 
the  paper.  But  the  Black  Rook  or  manuscript  of  the  ^ 
Martinettis  was  itself  a  pla^rism  of  or  a  copy  from 
the  Black  Crook.  This  being  the  case,  it  was  stolen 
property  in  the  same  sense  that  the  copy  procured  by 
Maguire's  manager  was.  Then  Martinetti  has  no  lite- 
rary property  in  his  manuscript.  He  is  neither  the 
author,  assignee,  or  donee.  For  this  reason  he  cannot 
enjoin  Maguire  from  the  use  of  the  copy  obtained  by 
him,  however  obtained.  More  than  this,  I  suppose 
that  the  owner  or  assignee  of  a  play,  who  finds  that 
a  colorable  imitation  of  it  or  a  true  copy  surreptitiously 
obtained,  is  in  the  hands  of  a  third  person,  may,  as  a 
matter  of  precaution  or  economy,  purchase  the  same, 
as  the  cheapest  and  easiest  way  to  protect  his  rights, 
even  if  he  should  know  at  the  time  that  the  i)erson 
of  whom  lie  makes  the  purchase  obtained  it  from 
another  improperly.  In  effect,  he  is  only  buying  his 
own  property — ^buying  his  peace — ^instead  of  going  to 
law. 

This,  I  believe,  disposes  of  all  three  grounds  on 
which  Martinetti  relies  for  an  injunction,  and  his  mo- 
tion therefore  must  be  denied,  with  costs. 

On  the  other  hand,  if  this  is  a  dramatic  composition 
witiiin  the  purpose  and  meaning  of  the  act  of  Congress, 
Magxdre's  motion  to  enjoin  Martinetti  should  be 
allowed.  As  at  present  advised,  I  do  not  think  it  such 
a  composition.  All  the  witnesses  agree — ^particularly 
the  experts— that  the  play  has  no  originality,  and  that 
it  consists  almost  wholly  of  mere  scenic  effects  taken 
from  well  known  dramas  and  operas.  The  testimony 
of  W.  B.  Hamilton,  the  stage  manager  of  the  Metropoli- 
tan, is  explicit  and  satisfactory  upon  this  point.  He 
has  been  an  actor  since  1828,  in  Europe  and  America. 
He  appears  to  be  intelligent  in  his  profession,  and  im- 
pressed me  with  his  candor.  The  Black  Crook  is  a 
mere  spectacle — in  the  language  of  the  craft,  a  spectac- 
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tdar  piece.  It  has  no  pretensions  to  be  called  a  dram- 
atic composition.  The  dialogue  is  very  scant,  and 
appears  in  the  light  of  a  mere  accessory — ^a  piece  of 
word  machinery  tacked  on  to  the  ballet  and  tableaux. 

The  principal  part  and  attraction  of  the  spectacle 
seems  to  be  the  exhibition  of  women  in  novel  dress  or 
nndress,  or  in  striking  attitudes  or  action.  The  closing 
scene  is  called  Paradise,  and  consists,  as  witness  Ham- 
ilton expresses  it,  "of  women  lying  about  loose " — a 
sort  of  Mohammedan  paradise,  I  take  it,  with  imitation 
grottos  and  earthly  houris. 

To  call  such  a  spectacle  a  "  dramatic  composition" 
is  an  abuse  of  language.  An  exhibition  of  model  art- 
isteSy  or  a  menagerie  of  wild  beasts,  might  as  well  be 
called  a  dramatic  composition,  and  claim  to  be  entitled 
to  copyright.  A  menagerie  is  an  interesting  spectacle, 
and  so  may  this  be,  but  it  is  nothing  more.  An  exhibi- 
tion of  women,  whether  in  the  ballet  or  tableaux,  or 
even  "lying  round  loose"  in  such  a  paradise,  is  not  a 
dramatic  composition  and  entitled  to  the  benefit  and 
protection  of  copyright. 

Again,  the  act  of  Congress  enacts  that  a  "dramatic 
composition,"  to  be  entitled  to  copyright,  must  be 
"  suited  for  public  representation."  What  is  intended 
by  the  word  ' '  suited ' '  ?  Simply  that  the  composition  is 
adapted  to  the  stage,  and  capable  of  being  produced 
upon  it  ?  While  it  means  this,  I  am  inclined  to  think 
that  it  means  something  more ;  that  to  be  suited  to  pub- 
lic representation,  it  must  be  fit  to  be  represented.  I  do 
not  suppose  or  pretend  that  Congress  has  the  power  to 
interfere  directly  and  prescribe  a  rule  of  morals  on  this 
subject ;  but  the  benefit  of  copyright  is  a  benefit  confer- 
red by  Congressional  legislation.  In  conferring  this 
privilege  upon  authors  and  inventors,  I  suppose  it 
proper  and  constitutional  for  Congress  so  to  legislate  as 
to  encourage  virtue  and  discourage  immorality.    The 
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power  to  pass  copyright  and  patent  laws  is  derived 
from  the  constitution. 

The  constitution  expressly  asseri^s  the  object  for 
which  the  power  is  granted.  It  is  *'to  promote  the 
progress  of  science  and  useful  arts."  Const  art.  I.  §  vin. 
Bubd.  9.  Prom  this  it  expressly  appears  that  the  con- 
stitution did  not  intend  that  Congress  should  pass  laws 
to  promote  immorality,  or  any  thing  except  science  arid 
the  useful  arts.  For  this  reason,  an  instanment  or  in- 
yention  expressly  designed  to  facilitate  the  commission 
of  crimCj^  as  murder,  burglary,  forgery,  or  counterfeit- 
ing, however  ingenious,  would  not  be  entitled  to  be 
patented.  So  a  real  dramatic  composition,  if  grossly 
indecent  and  calculated  to  corrupt  the  morals  of  the 
people,  would  not  be  entitled  to  a  copyright.  Such  an 
exhibition  neither  "  promotes  the  progress  of  science  or 
the  useful  arts,"  but  the  contrary.  The  constitution 
does  not  authorize  the  protection  of  such  productions, 
and  Congress  cannot  be  presumed  to  have  intended  to 
have  gone  beyond  their  power  to  give  them  such  protec- 
tion. In  this  view  of  the  matter  I  very  much  doubt 
whether  the  spectacle  of  the  Black  Crook  is  entitied  to 
the  benefit  of  copyright,  even  if  it  could  pretend  to  be  a 
dramatic  composition. 

This  court  does  not  pretend  to  be  the  conservator  of 
the  public  morals  in  this  respect.  That  is  a  matter  for 
the  local  legislatures.  But  in  giving  construction  to 
the  constitution  and  laws,  when  legitimately  called 
upon  to  do  so,  it  is  the  duty  of  aU  courts  to  uphold 
public  virtue  and  discourage  every  thing  that  tends  to 
impair  it.  It  cannot  be  denied  that  this  spectacle  of  the 
Black  Crook  merely  panders  to  a  prurient  curiosity 
by  very  questionable  exhibitions  of  the  female  person. 
The  lawfulness  of  such  an  exhibition  depends  upon  the 
laws  of  the  place  where  it  is  exhibited.  But  when  the 
author  or  proprietor  of  the  spectacle  asks  the  power  of 
this  court  to  protect  him  in  the  exclusive  right  to  make 
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such  an  exhibition,  under  the  copyright  law  of  Con- 
gress, the  matter  assumes  a  very  different  aspect.  I  am 
strongly  impressed  with  the  conviction  that  an  injunc- 
tion should  not  be  allowed  in  this  case,  on  the  ground 
that  the  spectacle  is  not  "  snited  for  public  representa- 
tion'^ — ^not  JW  to  be  exhibited— -within  the  meaning  of 
that  word  as  used  in  the  act  of  Congress,  and  on  the 
further  ground  that  it  is  not  within  the  scope  of  the 
I>ower  of  Congress  to  encourage  the  production  of  such 
exhibitions,  as  they  neither  promote  the  progress  of 
science  or  the  useful  arts. 

Maguire's  motion  for  an  injunction  must,  therefore, 
also  be  denied,  with  costs. 

Motions  denied. 


UNETED  STATES  ^?.  FINLAY. 

District  Court;  Western  District  of  Pennsylvania^ 

January  :Z!,  1869. 

Internal  Revenue  Laws. — Repeal  of  Statute. 

The  proyisibns  of  section  2  of  the  act  of  March  81, 1868,  which  repeal 
sections  04  and  95  of  the  internal  revenue  law  of  June  80, 1864,  and 
acts  amendatory  thereof,  do  not  operate  to  preserve  prosecntions 
commenced  but  not  carried  to  judgment  before  the  repeal  took 
effect. 

Where  the  statute  declaring  an  offense  and  its  punishment  is  repealed, 
without  a  provision  saving  pending  prosecutions,  an  indictment  pre- 
viously found,  but  not  yet  tried,  should  be  quashed  on  motion. 
There  is  no  longer  an  offense;  and  no  one  can  be  punished  for  what 
is  not  an  offense  at  the  time  of  punishment. 

Motion  to  quasli  an  indictment. 
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This  was  an  indictment  against  John  B.  Finlay,  for 
rendering  false  returns  of  manufactures  of  woolen 
goods.  The  facts  of  the  case  are  sufficiently  stated  in 
the  opinion. 

Mr.  Ooldertj  Mr.  MarsTiaU^  and  Mr.  Kerr^  for  the 
motidn. 

Mr.  Baily^  Mr.  CarnaTian^  District- Attorney,  and 
Mr.  Boggs^  opposed. 

McCAifDLESS,  J. — ^As  both  the  goyemment  and  the 
defendant  are  ready  to  proceed  to  trial,  the  brief  space 
which  has  intervened  since  the  argument  has  not  af- 
forded me  time  to  elaborate  an  opinion  upon  the  points 
submitted  by  the  learned  counsel  for  the  defendant.  It 
will  be  sufficient  to  state  a  few  of  the  reasons  for  the  con- 
clusions at  which  I  have  arrived. 

The  defendant  is  indicted  for  making  false  returns 
of  woolen  manufactures,  with  intent  to  evade  and  de- 
feat the  assessment  of  taxes  imposed  by  the  internal 
revenue  law.  The  taxes  on  woolen  goods  were  assessed 
by  virtue  of  section  94  of  the  act  of  March  2, 1867,  which 
was  amendatory  of  the  act  of  June  30,  1864.  By  section 
82  of  this  act  of  1864,  as  amended,  these  returns  were 
required  to  be  made  to  the  assessor  of  the  district,  and 
were  required  to  be  upon  oath.  By  section  15,  any 
person  who  shall  deliver  to  the  assessor  any  false  or 
fiaudulent  return,  shall,  ui)on  conviction,  be  subject  to 
fine  or  imprisonment,  or  both,  at  the  discretion  of  the 
court ;  and  by  section  42,  any  person  swearing  falsely 
in  any  matter,  where  an  oath  is  required  under  this  act, 
shall  be  deemed  guilty  of  perjury,  and  be  subject  to  the 
pains  and  penalties  provided  by  the  laws  of  the  United 
States  for  such  crime. 

It  is  charged  that  from  the  month  of  June,  1868,  to 
the  month  of  March,  1868,  inclusive,  the  defendant 
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delivered,  ds  true^  false  and  firaudulent  statements  of 
the  woolen  goods  sold  and  removed  for  consnmptioQ 
and  use,  which  were  mannfactnred  by  him,  and  upon 
which  taxes  were  imposed  by  law. 

It  is  now  moved  to  quash  this  bill,  upon  the  ground 
that  the  act  of  Congress  upon  which  the  defendant  is 
indicted  has  been  repealed  by  the  act  of  March  81, 1868, 
exempting  certain  manufieictures  from  internal  revenue 
tax,  and  for  other  purposes.  In  considering  this  ques- 
tion, we  are  not  driven  to  the  necessity  of  inquiring 
whether  this  is  a  repeal  by  implication,  or  whether 
there  is  such  a  repugnance  between  the  two  acta  that 
the  former  must  give  way  to  the  latter.  The  rei>eal  is 
in  express  terms,  and  without  a  saving  clause  as  to 
offenses  committed  in  violation  of  the  repealed  statute. 
Section  2  simply  reserves  the  right  to  collect,  under  the 
old  system,  any  tax  which  might  accrue  between  the 
date  of  the  passage  of  the  act  and  April  1, 1868. 

Revenue  bills  are  reported  and  discussed  many 
months  before  their  enactment  into  laws,  and  as  by 
section  4  the  first  quarterly  assessment  under  the  new 
system  was  to  be  made  in  the  month  of  July  following, 
for  the  three  months  preceding,  Congress  anticipated 
that  there  might  be  a  hiatus  or  interval  between  the  pas- 
sage of  th^  bill  and  April  1,  to  which  neither  law  would 
apply,  and  therefore  provided  for  it  in  this  section.  But 
there  was  no  hiatus,  for  the  act  passed  the  day  before, 
on  March  81.  This  is  the  only  provision  in  the  act  of 
1868  that  savors  of  a  saving  clause,  and  it  is  limited  to 
taxes  which  may  thus  accrue.  It  can  have  no  applica- 
tion here,  for  all  those  taxes  had  accrued  before  the 
passage  of  the  bilL 

What,  then,  are  the  provisions  of  the  act  of  1868  f 
It  declares  that  sections  94  and  96  of  the  acts  of  June 
80,  1864,  and  all  acts  and  parts  of  acts  amendatory  of 
said  sections,  be,  and  the  same  are  hereby  repealed. 
Section  4,  in  lieu  of  the  tax  of  two  and  a  half  per  cent 
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ad  valorem,  imposes  a  tax  of  two  dollars  per  thousand 
on  sales  in  excess  of  five  thousand  dollars,  which  shall 
be  assessed  and  paid  qnarter-yearly,  as  other  taxes  are 
assessed  and  paid.  This  act  is  then  a  repeal  and  aboli- 
tion of  the  tax  and  system  of  taxation  upon  woolen 
manufactures,  which  existed  at  the  period  when  it  is 
alleged  this  oflTense  was  committed.  It  is  a  repeal  of  the 
law  under  which  the  defendant  is  indicted.  The  crime 
and  its  penalty  are  abrogated.  Where,  then,  is  our 
jurisdiction  t  How  can  we  try  the  defendant,  and,  if 
found  guilty,  punish  him  under  a  law  that  has  no 
existence?  The  offense  is  gone,  and  no  one  can  be 
punished  for  what  is  not  a  crime  at  the  time  of  punish- 
ment. Nothing  is  more  certain  than  that  if  a  statute 
creating  an  offense  be  repealed,  all  proceedings  under  it 
fell.  4  Dall.  373.  The  government  alone  is  interested 
in  the  prosecution  of  criminal  cases ;  it  can  terminate 
them  at  any  stage  by  a  nolle  prosequi  ;  it  can  obliterate 
the  offense  from  the  penal  code  ;  and  provided  it  leaves 
the  citizen  his  civil  remedy  for  the  injury  that  is  pecu- 
liar to  himself,  it  violates  no  right  of  property,  and  it 
offends  no  principle  of  justice.  The  law  unquestiona- 
bly is,  that  after  the  repealing  act  is  passed  there  shall 
be  no  such  offense  as  that  for  which  this  defendant  is 
indicted.  It  is  no  longer  an  offense ;  it  cannot  be 
indicted,  it  cannot  be  punished,  it  is  taken  from  the 
penal  code  absolutely. 

This  was  substantially  the  argument  for  the  defense 
in  Duane's  Case,  in  1  Binney,  601,  sustained  by  the 
chief  justice,  afterwards  by  the  supreme  court  of  Penn- 
sylvania, in  1  Wheat.  460,  and  by  Mr.  Justice  Wash- 
ington, who,  in  1  Wash.  C.  Ct.  89,  says :  "  It  is  a  clear 
rule,  that  if  a  statute  create  an  offense,  and  is  then  re- 
pealed, no  prosecution  can  be  instituted  for  any  offense 
committed  against  the  statute  previous  to  its  rei)eal." 

Such  being  the  law,  the  present  prosecution  must 
feil.    And  suppose,  as  is  certainly  the  case,  that  these 
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internal  revenue  laws  are  not  without  obsctiriiy,  in  the 
language  of  Chief  Justice  Tjlghm an,  I  feel  myself  on 
the  safest  and  strongest  ground,  in  adopting  a  conatnic- 
tion  which  takes  away  the  punishment. 

Indictment  quashed. 


SANDS  V.  SMITH. 

Circuit  Courts  Eighth  Circuit;  District  of  Nebraska^ 

May  7!,  1870. 

Removal  of  Causes. — Several  Defeisdaitts. 

A  non-resident  plaintiff,  who  has  brought  an  action  at  law  in  a  State 
coart  against  a  citizen  of  the  State  in  which  the  suit  is  brought  and 
a  citizen  of  another  State,  the  latter  of  whom  yoluntarily  appears, 
may,  by  complying  with  the  act  of  Congress  of  March  2, 1867, 14 
BtaU  at  L,  658,  obtain  a  removal  of  the  cause,  as  to  all  the  defend- 
ants, to  the  proper  circuit  court  of  the  United  States. 

The  various  acts  of  Congress  relating  to  the  removal  of  causes  from  the 
State  to  the  Federal  courts,  discussed,  and  their  construction  and 
operation  explained  by  Dillon,  Circuit  Judge. 

Motion  to  remand  a  cause  to  a  State  court. 

The  plaintiff  in  this  action,  William  G.  Sands,  was 
a  citizen  of  the  State  of  New  York.  Two  of  the  defend- 
ants, Charles  B.  and  Julia  Smith,  were  citizens  of  the 
State  of  Nebraska ;  the  third,  Lydia  A.  Salisbury,  was 
a  citizen  of  Missouri.  The  plaintiff,  in  April,  1868, 
brought  an  action  against  the  above  named  defendants, 
in  one  of  the  State  courts  of  Nebraska.    In  1869^  and 
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before  final  hearing  or  trial,  the  plaint^  ^led  his  peti- 
tion in  dne  form,  in  the  State  court,  for  the  removal  of 
the  cause  to  the  circuit  court  of  the  United  States  for 
the  district  of  Nebraska.  He  also  filed  in  the  State 
court  an  affldayit,  pursuant  to  the  act  of  March  2,  1867, 
14  Stat  at  L.  658,  stating  therein  that  he  had  reason  to 
believe  and  did  believe,  that  from  prejudice  or  local  in- 
fluence he  would  not  be  able  to  obtain  justice  in  the 
State  court,  and  offered  the  requisite  surety  for  his 
entering  copies,  &c.  in  the  United  States  court.  Subse- 
quently, on  this  application  coming  on  to  be  heard,  the 
State  court  made  an  order  transferring  the  cause  to  the 
circuit  court  of  the  United  States. 

The  defendants  now  moved  to  remand  the  cause  to 
the  State  court,  for  the  reason  that,  under  the  circum- 
stances above  stated,  the  order  for  the  removal  was  er- 
roneously made. 

It  appeared  that  the  amount  in  dispute  exceeded 
five  hundred  dollars  and  costs.  The  action  was  founded 
upon  a  joint  and  several  promissory  note  signed  by  the 
defendants.  Smith  and  wife,  and  by  Lydia  A.  Salisbury 
and  her  deceased  husband.  The  Smiths  pleaded  usury 
and  payment— this  payment  being  alleged  to  have  been 
made  by  the  receipt  by  the  plaintiff  of  rents  and  profits 
of  certain  premises  mortgaged  to  secure  the  note. 

Mrs.  Salisbury  pleaded,  in  the  mode  authorized  by 
the  State  practice,  by  way  of  counter-claim,  or  in  the 
nature  of  a  cross  action,  an  equitable  defense ;  and 
prayed  for  affirmative  relief.  She  alleged,  in  substance, 
that  she  and  Mrs.  Smith  borrowed  the  money  of  the 
plaintiff  for  which  the  note  in  suit  was  given,  mort- 
gaging a  tract  which  each  owned  in  severalty,  and  also 
a  tract  which  they  owned  in  common ;  that  the  plain- 
tiff had  obtained  in  the  State  courts  a  decree  of  fore- 
closure for  accrued  interest  on  the  note  in  suit;  that 
this  decree  was  void  for  want  of  jurisdiction  as  to  Mrs. 

Sab'sbury ;  that  the  plidntiff  bought  in  the  property 
24 
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under  the  decree,  and  has  since  been  in  possession,  re- 
ceiving the  rents  and  profits,  alleged  to  be  more  than 
sufficient  to  pay  the  mortgage  debt.  She  prayed  that 
an  account  might  be  taken  of  the  amount  due  the  plain- 
tiff on  the  note,  and  of  the  rents  and  profits  received, 
and  that  she  might  be  allowed  to  redeem  the  premises 
from  the  mortgage,  if  any  thing  is  due  thereon. 

J.  M.  Woolworthj  for  the  motion. 

Hedick  &  Briggs^  opposed. 

DiLLOif,  J.,  delivered  the  opinion  of  the  courk  By 
the  constitution,  the  judicial  power  of  the  United  States 
extends  "to  controversies  between  citizens  of  different 
States." 

In  prescribing  the  jurisdiction  of  the  circuit  courts 
of  the  United  States,  the  judiciary  act  did  not  confer  it 
as  broadly  as  it  might  have  done  under  the  constitu- 
tional provision  just  quoted,  but  limited  it  to  cases  where 
the  '  *  suit  is  between  a  citizen  of  the  State  where  the  suit  is 
brought  and  a  citizen  of  another  State."  Act  of  Septem- 
ber 24,  1789,  §  11.  Under  this  provision,  one  of  the 
parties,  either  the  plaintiff  or  defendant,  it  matters  not 
which,  must  be  a  resident  of  the  State  where  the  suit  is 
brought,  and  the  other  not.  In  other  words,  it  must  be 
a  controversy  or  suit  between  a  resident  and  a  non- 
resident citizen.  The  next  section  of  the  judiciary  act 
(§  12)  provides  for  the  removal  of  causes,  under  cer- 
tain circumstances,  from  the  State  courts  to  those  of  the 
United  States.  Until  very  recently  this  was  the  only 
statute  authorizing  the  removal  on  the  ground  of  citi- 
zenship of  the  parties.  It  authorized  the  removal  by 
the  defendant  (under  the  limitations  therein  mentioned) 
where  the  suit  is  commenced  in  the  State  court  "by  a 
citizen  of  the  State  in  which  the  suit  is  brought  against 
a  citizen  of  another  State."    That  is,  if  the  suit  is  by  a 
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resident  plaintiff,  the  non-residerU  defendajit  may  have 
it  removed ;  but  the  resident  plaintiff  could  not.  Under 
section  11  of  the  judiciary  act,  a  Tion-resideni plaintiff 
might  sue  in  the  circuit  court  a  resident  defendant; 
but  if  a  non-resident  plaintiff  elected  to  sue  in  a  State 
court,  section  12  of  that  act  would  give  neither  party 
the  right  to  remove  the  cause  from  the  State  court  to 
the  United  States  court.  The  plaintiff  was  not  given  the 
right  because  he  had  voluntarily  selected  the  State  court 
in  which  to  bring  his  action;  the  defendant  was  not 
given  the  right  because  it  was  not  supposed  that  he 
would  have  any  grounds  to  object  that  he  was  sued  in 
the  courts  of  his  own  State.  So  that  the  right  of  removal 
by  the  judiciary  act  is  limited  to  the  non-resident  de- 
fendant when  sued  by  a  resident  plaintiff  in  the  courts 
of  the  State. 

By  section  11  of  the  judiciary  act,  as  we  have  seen, 
the  circuit  court  has  jurisdiction  when  the  suit  is  be- 
tween a  citizen  of  the  State  in  which  it  is  brought  and  a 
citizen  of  another  State. 

This  was  construed  by  the  courts  to  mean  that  if 
there  were  several  plaintiffs  and  several  defendants,  each 
one  of  each  class  must  possess  the  requisite  character  as 
to  citizenship.     Strawbridge  v.  Curtiss,  3  Oranchj  267. 

For  example,  a  citizen  of  New  York  and  a  citizen 
of  Georgia  could  not  join  as  plaintiffs  in  suing  in  New 
York  a  citizen  of  Massaehusetts  (if  found  in  New  York) 
because  the  plaintiffs  were  not  each  competent  to  sue, 
for  the  citizen  of  Georgia  could  not  (under  section  11  of 
the  judiciary  act)  sue  a  citizen  of  Massachusetts  in  New 
Yorjs:.    Moffat  v.  Soley,  2  Faine,  103. 

But  other  and  greater  difficulties  were  experienced. 
Section  11  of  the  judiciary  act  also  enacted  "that  no 
civil  suit  should  be  brought  in  any  other  district  than 
the  one  whereof  the  defendant  was  an  inhabitant,  or  in 
which  he  shall  be  found  at  the  time  of  serving  the  writ." 

By  the  common  law,  all  parties  jointly  liable  must 
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be  jointly  sned  and  brought  into  conrt,  and  if  any  of 
them  reside  out  of  the  district  where  the  snit  was 
brought,  or  in  the  State  in  which  the  plaintiff  resided, 
the  national  court  was  deprived  of  jurisdiction. 

To  remedy  this,  the  act  of  February  28, 1839,  6  i^at. 
at  L.  821,  was  passed.  This  statute  will  be  referred  to  more 
at  laige  hereafter.  In  my  opinion,  it  gives  a  citizen  of 
one  State  the  right  to  commence  suit  in  the  circuit  court 
of  the  United  States  in  any  other  State  against  such 
persons  as  reside  there,  or  may  be  found  there,  and 
the  jurisdiction  of  that  court  is  not  defeated  by  the 
circumstance  that  other  persons  (proper  but  no  longer 
necessary  defendants)  reside  in  some  other  State. 

Under  section  12  of  the  judiciary  act  above  quoted, 
regulating  removals,  it  was  held  that  a  cause  could  not 
be  removed  unless  all  the  defendants  asked  for  it ;  that 
to  bring  the  case  within  the  act,  all  the  plaintiffs  must 
be  citizens  of  the  State  in  which  suit  is  brought,  and  aU 
the  defendants  must  be  citizens  of  some  Other  State 
or  States.  Beardsley  v.  Tomy,  4  Wash.  C.  Ct.  286 ; 
Ward  7).  Arrendondo,  1  Paine^  410 ;  Hubbard  v.  Rail- 
road Co.,  8  Blatchf.  84 ;  S.  C,  25  Yt  715. 

But  the  rule  did  not  apply  to  persons  who  were  mere 
nominal  or  formal  parties.  Brown  t).  Strode,  5  Cranchj 
303 ;  Wormley  v.  Wormley,  8  WJieat.  421 ;  Ward  v. 
Arrendondo,  supra ;  Wood  v.  Davis,  18  ffow.  467. 

It  will  be  borne  in  mind  that  the  act  of  February  28, 
1839,  above  mentioned,  authorized  suits  against  defend- 
ants who  might  be  non-residents  of  the  district  in  which 
suit  is  brought,  or  not  found  therein,  and  that  the 
plaintiff  might  proceed  to  judgment  against  those 
served,  and  against  such  non-resident  defendants  as 
should  voluntarily  appear. 

Under  this  act  a  citizen  of  New  York  may,  as  in  the 
case  at  bar,  sue  a  citizen  of  Nebraska  in  the  United 
States  circuit  court  sitting  in  the  latter  State,  and  may 
also  make  a  citizen  of  Missouri  a  party  defendant ;  and 


Eighth  Cikcuit;  Nebraska.  373 

Sands  e.  Smith. 

if  the  latter  is  served  within  the  district  of  Nebraska,  or 
voltrntarily  appears  to  the  action,  the  suit  may  proceed 
to  trial  and  judgment  against  all.  So  that  it  is  not  true, 
as  urged  by  the  defendants,  that  this  suit  could  not 
originally  have  been  brought  in  the  circuit  court  of  the 
United  States  for  the  district  of  Nebraska  ;  and  hence, 
by  allowing  its  removal,  the  court  does  not  get  cogni- 
zance of  a  cause  which  could  not  in  the  first  instance 
have  been  brought  therein. 

But  if  this  were  so,  it  would  not  Tiecessarily  follow 
that  the  right  of  removal  did  not  exist ;  for  the  circtiit 
court  may  by  removal  acquire  jurisdiction  of  a  cause 
which  could  not  have  been  commenced  therein.  Sayles 
V.  Northwestern  Ins.  Co.,  2  Curt  212 ;  Bliven  t).  N. 
E.  Screw  Co.,  3  Blalchf.  Ill ;  Barney  v.  Globe  Bank, 
Id.  107 ;  S.  C,  2  Am.  Law  Reg.  N.  S.  221. 

Such  being  the  law  and  the  construction  of  the 
courts,  Congress  passed  the  act  of  July  27,  1886,  14 
Stat,  ai  L:  306,  entitled  "An  act  for  the  removal  of 
causes  in  certain  cases  from  the  State  courts." 

This  act  provides  for  removal  in  cases  where  the 
citizenship  of  the  defendants  is  different.  It  contem- 
plates cases  where  WiQ plaintiff  m  the  State  court  is  "a 
citizen  of  the  State  in  which  the  suit  is  brought,"  fol- 
lowing in  this  respect  the  language  of  section  12  of  the 
judiciary  act.  But  it  enlarges  the  provisions  of  the 
judiciary  act  in  that  it  contemplates  the  case  of  several 
defendants,  some  residing  in  the  State  in  which  the  suit 
is  brought,  and  some  in  a  State  other  than  that  in  which 
suit  is  instituted ;  and  it  authorizes,  in  certain  cases,  the 
non-resident  defendant  to  have  the  cause  removed  as 
to  Mm  and  to  proceed  in  the  State  court  as  to  the  resi- 
dent defendants.  The  effect  of  this  statute  is  plain : — 
without  it  no  removal  coxdd  be  made,  because  all  the 
defendants  were  not  within  the  act,  and  under  the  ruling 
of  the  courts  before  mentioned,  unless  the  cause  was  re- 
movable as  to  all,  it  was  not  removable  as  to  any. 
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But,  as  in  the  judiciary  act,  the  right  of  removal  is 
confined  by  the  act  of  July  27,  1866,  to  cases  where  the 
plaintiff  is  a  resident  and  the  defendant  is  a  non-resi- 
dent, and  it  is  limited  to  the  foreign  d^endant,  and 
does  not  extend  to  the  plaintiff. 

We  now  come,  in  the  progress  of  this  discussion,  to 
the  act  of  March  2, 1867, 14  StcU.  at  L.  658,  upon  which 
the  right  of  removal  in  the  case  at  bar  is  claimed,  and 
which  is  the  first  act  which,  in  any  event,  extended  the 
right  to  plaintiffs.  It  professes  to  be  an  amendment  to 
the  act  of  July  27,  1866,  last  noticed,  and  it  extends  the 
right,  in  the  cases  provided  for,  as  well  to  plaintiffs  as 
defendants,  but  confines  it  to  such  as  are  Thon-Tesidents 
of  the  State  in  which  the  suit  is  brought,  and  makes  the 
ground  of  removal  not  alone  the  citizenship  of  the  par- 
ties, but  prejudice  or  local  influence. 

The  act  provides  "  that  where  a  suit  is  now  pending, 
or  may  hereafter  be  brought  in  any  State  court  in  which 
there  is  a  controversy  between  a  citizen  of  the  State  in 
which  the  suit  is  brought  and  a  citizen  of  another  State 
.  .  .  such  citizen  of  another  State,  whether  he  be  plain- 
tiff or  defendant,  if  he  will  make  and  file  in  such  State 
court  an  affidavit,  stating  that  he  has  reason  to  believe 
and  does  believe  that  from  prejudice  or  local  influence 
he  will  not  be  able  to  obtain  justice  in  such  State 
court,''  he  may  have  the  cause  removed  to  the  circuit 
court  of  the  United  States. 

It  will  be  seen  that  as  to  the  plaintiffs,  this  foUows 
the  language  of  section  11  of  the  judiciary  act,  and  not 
of  section  12  of  that  act ;  the  plaintiff  may  or  may  not 
be  a  resident  of  the  State  where  the  suit  is  brought ; 
and  the  right  of  removal  is  given  to  the  non-resident 
party,  be  he  the  plaintiff  or  defendant. 

Speaking  of  this  act,  Mr.  Justice  Milleb,  in  a  case 
in  this  court,  Johnson  7).  MoneU,  May  term,  1869,  Mil- 
ler's  Decisions  by  Woolworth,  page  —  ,  says :  "  The 
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only  conditions  necessary  to  the  exercise  of  the  right  of 
removal  are : 

1.  That  the  controversy  shall  be  between  a  citizen  of 
the  State  in  which  the  suit  is  brought,  and  a  citizen 
of  another  State. 

2.  That  the  matter  in  dispute  shall  exceed  the  sum 
of  five  hundred  dollars,  exclusive  of  costs. 

3.  That  the  party  citizen  of  such  other  State  shall 
file  the  required  affidavit,  stating,  &c.  the  local  preju- 
dice. 

4.  Giving  the  requisite  surety  for  appearing  in  the 
Federal  court.  Congress  intended  to  give  the  right  in 
every  case  where  the  four  requisites  we  have  mentioned 
exist." 

In  that  case  the  plaintiff  was  a  citizen  of  Iowa,  one 
defendant  was  a  citizen  of  Nebraska,  and  the  other  of 
New  York,  but  the  last  was  not  served  with  process 
and  did  not  appear ;  and  it  was  held  that  the  plaintiff 
was  entitled,  under  the  act  of  March  2,  1867,  to  have 
the  cause  transferred  from  the  State  court  to  the  United 
States  court  after  a  verdict  of  the  jury  in  the  State  court 
in  his  favor  had  been  set  aside  by  the  court. 

Taking  the  act  of  March  3,  1867,  in  connection  with 
the  acts  of  February  28, 1839,  and  July  27,  1866,  we  are 
of  opinion  that  it  was  the  intention  of  Congress  to  give 
(in  the  enumerated  conditions)  a  non-resident  plaintiff 
the  right  to  remove  the  cause  from  the  State  court, 
where  the  adverse  parties  are  citizens  of  the  State  where 
the  suit  is  brought ;  and  this  right  is  not  defeated  by 
the  circumstance  that  some  one  of  the  persons,  mad^  a 
defendant  under  the  act  of  1839,  may  be  a  citizen  of  a 
State  other  than  that  in  which  the  suit  is  brought. 
This  seems  to  the  court  to  be  the  spirit  and  manifest 
purpose  of  the  legislature  in  question.  It  is  the  sup- 
posed local  influence  and  prejudice  that  form  the  basis 
of  right  of  removal  in  favor  of  the  non-resident.  As 
against  the  Smiths,  if  sole  defendants,  it  is  conceded 
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that  the  right  would  exist.  As  respects  the  defendant, 
Salisbury,  we  hare  seen  that  suit  might  have  been 
brought  against  her  and  the  Smiths  in  the  circuit 
court : — she  is  deprived  of  no  right  by  holding  in  fever 
of  the  removal,  and  it  seems  to  us  to  be  an  extremely 
technical  construction  to  hold  that  the  right  of  removal 
depends  upon  the  circumstance  that  all  the  defendants 
are  residents  of  the  State  in  which  the  suit  is  brought. 

The  act  of  March  2,  1867,  construed  in  the  light  of 
previous  legislation  and  decisions,  in  its  terms  covers 
this  case ;  and  if  so,  this  court  has  jurisdiction  over  it. 
This  is  put  very  plaLoly  by  an  eminent  judge  in  speak- 
ing of  a  cause  removed  under  section  12  of  the  judiciary 
act :  "  But  the  jurisdiction  (of  the  United  States  circuit 
court,  over  this  case  does  not  depend  upon  section  11, 
but  on  section  12  of  the  judiciary  act.  If  it  be  a  suit 
which  that  section  authorizes  the  defendant  to  remove, 
it  empowers  this  court  to  take  jurisdiction  over  it  when 
removed."  Per  Curtis,  J.,  Sayles  v.  Northwestern  Ins. 
Co.,  2  Ourt  a  Ot.  2,  12. 

The  view  on  which  the  motion  to  remand  is  based 
is  that  maintained  in  the  early  case  of  Strawbridge  t>. 
Curtiss,  3  Oranchj  267,  and  overlooks  the  modifications 
which  subsequent  legislation  and  decisions  have  made. 
See  Louisville  Railroad  Co.  v.  Letson,  2  How.  497, 
556 ;  Heriot  v.  Davis,  2  Woodb.  <6  M.  229 ;  Taylor  v. 
Cook,  2  McLean^  516 ;  Doremas  x.  Bennett,  4  Id.  224. 

It  is  to  be  remembered  that  the  plaintifP  s  action  is 
upon  a  joint  and  several  promissory  note,  and  that  he 
seeks  simply  to  recover  an  ordinary  personal  judgment 
upon  it  against  the  makers.  The  case  is  one  in  which 
the  plaintiff  might  ordinarily  have  sued  in  this  court, 
making  the  Smiths  and  Mrs.  Salisbury  defendants. 
It  is  precisely  such  a  case  as  the  act  of  1839  contem- 
plated. 

Mrs.   Salisbury  voluntarily  appeared  in  the    State 
court,  and  answered  to  the  action.    The  circumstance 
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that  she  pleads  as  a  defense  (under  the  State  practice) 
matters  which  properly  constitute  grounds  for  a  bill  in 
equity  cannot  defeat  the  right  of  removal,  if  the  right 
otherwise  exists  ;  and  that  it  does  exist,  we  have  above 
endeavored  to  show.  The  motion  to  remand  is  denied  4 
but  as  in  this  court  law  and  equity  must  be  kept  sepa- 
rate, it  is  suggested  that  it  may  be  advisable  for  the  par- 
ties to  reform  the  pleadings  so  as  to  adapt  them  to  the 
practice  in  this  tribunaL 

DuyDY,  J.,  concurred. 

Motion  denied. 


UKITED  STATES  v.  SA-COO-DA-COT. 

Circuit  Court,  Eighth  Circuit ;  District  of  Nebraska^ 

May  T.,  1870. 

Indians.  —  Criminal  Jurisdiction   of  National 

Courts. 

Indians,  though  belonging  to  a  tribe  which  maintains  the  tribal  organ- 
ization, but  ocoipying  a  Reservation  within  the  limits  of  a  State^  if 
there  is  no  vald  statute  of  Congress  or  treaty  to  the  contrary,  are 
amenable  to  Stake  laws  for  murder  or  other  offenses  against  such 
laws  committed  Vy  them  off  the  Reserration  and  within  the  limits  of 
the  State. 

Qtt^r^, — whether  tht  United  States  courts  have  jurisdiction,  under  such 
circumstances,  of  cffenses  committed  by  Indians  upon  the  Reserva* 
tion? 

The  court  in  a  capitalcase  against  Indians,  though  neither  party  asked 
it,  and  both  demaided  judgment,  arrested  judgment,  on  its  oton 
motion^  for  want  of  juiisdiction  over  the  offense  charged  in  the  indict- 
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xnent ;  but^  instead  of  at  once  orderiiig  the  discharge  of  the  IndianSy 
the  coi]|t  made  a  special  order  for  turning  them  over  to  the  State  au- 
thoritiea. 
The  relations  which  Indians,  residing  within  State  limits,  sustain  to 
the  State  and  the  United  States,  and  their  respectiye  laws,  discussed, 
by  DiLLOK,  Circuit  Judge. 

Motion  for  judgment  upon  a  verdict. 

The  defendants,  four  in  number,  and  Indians,  were 
indicted  for  the  murder  of  Edward  McMuriy,  a  white 
inhabitant  of  the  State  of  Nebraska.  They  were  tried 
before  District  Judge  Dukdt  and  a  jury  ;  upon  a  plea 
of  not  guilty.    The  jury  found  a  verdict  of  guilty. 

No  question  or  objection  was  raised  on  behalf  of  the 
defendants,  touching  the  jurisdiction  of  the  courts  until 
after  verdict.  Two  motions  were  then  made,  one  for  a 
new  trial,  and  one  in  arrest  of  judgment ;  by  the  latter 
of  which  the  question  of  jurisdiction  was  for  the ^r^^ 
time  presented.  These  motions  were  argued  and  sub- 
mitted ;  but  before  any  decision  upon  them  was  had, 
they  were  by  leave  of  the  court  withdrawn. 

Motion  was  now  made  on  behalf  of  the  government 
for  judgment  upon  the  verdict. 

Mr.  StricJclandj  District- Attorney,  and  Mr.  Bold- 
wiTij  for  the  motion. 

No  argument  was  made  in  opposition. 

Dillon,  J.,  delivered  the  opinion  of  tbe  court. — ^The 
present  attitude  of  this  case  is  not  a  little  singular.  The 
one  party  asks,  and  the  other  party,  acting  under  the 
advice  of  skillful  counsel,  does  not  resist  a  judgment 
which  is  the  highest  human  laws  or  a  hrman  tribunal  can 
inflyLct.  It  is  the  court  alone  which  hesitates  and  de- 
liberates. 

In  explanation  of  the  course  wlich  the  counsel  for 
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the  defendants  have  taken  in  withdrawing  all  qnestions 
as  to  the  jurisdiction  of  the  court,  a  reason  has  been 
given,  which,  for  the  honor  of  the  people  of  the  State,  it 
is  hoped  can  have  no  real  foundation,  viz :  That  such  is 
the  strength  of  the  tide  of  local  feeling  and  prejudice 
against  them  and  their  nation,  that  they  prefer  to  take 
a  sentence  of  death  and  trust  to  Executive  interposition, 
than  to  run  the  risk  of  illegal  violence,  if  discharged 
from  this  court,  or  turned  over  to  the  authorities  of  the 
State.  The  court  gladly  avails  itself  of  this  occasion  to 
express  its  conviction  that  fears  of  this  character  are 
groundless. 

As  ths  defendants  have  been  duly  indicted  and  con- 
victed, it  is  the  duty  of  the  court  to  pass  judgment 
against  them,  if  it  has  jurisdiction  of  the  crime  charged 
in  the  indictment.  Whether  it  has  jurisdiction  is  the 
only  question  remaining  to  be  decided.  Notwithstand- 
ing the  witiidrawal  of  the  motion  in  arrest,  it  is  still  the 
duty  of  the  court,  before  pronouncing  the  sentence  of 
death,  to  beeatisfied  that  it  has  cognizance  of  the  offense 
which  it  is  jroceeding  to  punish.  No  act  that  a  court 
can  be  caUec  on  to  perform  is  more  grave  and  solemn 
than  to  render  a  capital  judgment.  To  the  performance 
of  such  a  dtty,  a  judge  is  only  reconciled  by  the  con- 
sideration that  it  is  not  he  who  does  it,  but  the  law,  of 
which  he  is  siiaply  the  minister.  But  if  the  law  invests 
him  in  the  particular  case  with  no  such  power,  he  may 
well  deliberate,  and  must  refuse  to  exercise  it. 

If  the  court  has  no  jurisdiction,  therefore,  it  is  its 
duty,  on  its  owx  motion,  to  stay  judgment,  although 
this  question  ms^  not  be  made,  or  may  be  waived  by 
counsel. 

With  these  prelminary  considerations,  which  seemed 
proper  to  be  statedj  we  proceed  to  examine  the  question 
whether  the  courts  tf  the  United  States  have  jurisdic- 
tion of  the  offense  fOr  which  the  defendants  have  been 
convictedi 
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The  only  allegations  in  fhe  indictment  made  with  a 
view  to  show  the  jurisdiction  of  the  court  are  the  fol- 
lowing :  "  That  the  defendants  are  Indians  belonging  to 
the  Pawnee  tribe,  which  tribe  are,  and  were,  in  charge 
of  a  United  States  Indian  agent  duly  appointed  by  the 
United  States,  and  were,  and  are,  living  upon  an  Indian 
reservation,  known  as  the  Pawnee  reservation,  within 
the  State  of  Nebraska ;  that  said  defendants  crossed 
the  boundary  line  of  said  Indian  reservation  and  entered 
into  the  county  of  Polk,  in  the  State  of  Nebraska  afore- 
said, and  then  and  there  unlawfully,"  &c.  &c.,  did  kill 
and  murder  by  shooting,  as  particularly  described  in 
the  indictment,  one  Edward  McMurty,  a  white  inhabit- 
ant of  the  said  State. 

Thus,  it  appears  from  the  express  averments  of  the 
indictment,  that  the  place  where  the  offense  was  com- 
mitted was  within  the  body  of  the  county  of  Polk,  in 
the  State  of  Nebraska,  and  not  within  the  limits  of  the 
Indian  reservation.  The  proof,  in  this  res])ect,  corres- 
ponds with  the  allegations. 

The  offense  is  alleged,  and  was  shown  *jo  have  been 
committed  on  May  8,  1869,  which  was  after  Nebraska 
had  been  admitted  into  the  Union,  and  hei  organization 
as  a  State  was  fiilly  perfected  and  in  opration.  The 
question  is,  whether  the  offense  thus  coamitted  is  one 
of  which  the  courts  of  the  United  States  have  cogni- 
zance, or  whether  it  is  alone  cognizabb  by  the  courts 
of  the  State  of  Nebraska. 

Within  the  territorial  limits  of  the  State  just  named 
is  a  body  of  people  known  as  the  Pawnee  tribe  of  In- 
dians, to  which  the  defendants  belong  This  region  has 
for  many  years  been  their  home  ;  bit  their  occupancy 
is  now  restricted  to  a  "  reservation '^  of  limited 
extent.  Here  they  reside  in  a  body,  maintaining  their 
tribal  organization,  under  the  superiitendency  of  agents 
appointed  by  the  government  of  the  United  States. 
They  are  already  in  the  midst  of  a  white  population, 
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but  do  not  enjoy  any  of  the  political,  nor  many  of  the 
civil  rights  of  the  latter.  They  do  not  vote,  are  not 
taxed,  and  under  the  decision  of  the  supreme  court  of 
the  United  States  their  property  is  not  taxable  by  the 
State  authorities.  The  ordinary  State  laws  relating  to 
taxation,  schools,  marriage,  divorce,  administration  of 
estates,  and  the  like,  are  not  extended  to,  observed  by, 
or  enforced  among  them.  As  respects  all  their  internal 
concerns,  they  are  governed  and  regulated  by  the  laws 
and  customs  of  the  tribe. 

The  inquiry  is  neither  uninteresting  nor  unimpor- 
tant, as  to  which,  whether  the  general  government  or 
the  State,  has  legislative  control  over  this  people  ;  and 
if  both,  whether  the  power  is  concurrent,  and  if  not, 
where  is  the  boundary  line,  marking  where  the  control 
of  the  one  ends,  and  where  that  of  the  other  begins. 
This  inquiry  it  is  our  duty  to  answer,  so  far  as  the 
record  in  this  case  requires  it.  It  is  necessary  to  exam- 
ine into  the  acts  of  Congress,  relating  to  offenses  com- 
mitted by  Indians,  into  the  treaty  stipxdations  of  the 
United  States  with  the  Pawnees,  and  into  the  acts  of 
Congress  respecting  the  powers  and  jurisdictions  of  the 
State  of  Nebraska. 

Nebraska  was  organized  into  a  territory  by  the  act 
of  May  30,  1854,  and  by  that  act  (§§  4,  37)  the  rights 
of  Indians  therein  are  preserved  unimpaired,  and  the 
authority  of  the  United  States  to  make  regulations  re- 
specting them,  their  property  and  other  rights,  by 
treaty,  law,  or  otherwise,  retained.  The  Pawnee  tribe 
then,  as  now,  resided  within  the  limits  of  the  territory 
thus  created. 

On  September  24,  1857,  the  Pawnees  ceded  by  treaty 
X)f  that  date  their  lands  in  the  Territory  of  Nebraska  to 
the  United  States,  reserving,  however,  **  out  of  this  ces- 
sion a  tract  of  country  thirty  mUes  long  firom  east  to 
west^  and  fifteen  miles  wide  from  north  to  south/' 
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11  Stat  at  L.  729.    This  is  the  reseryation  described  in 
this  indictment. 

The  treaty  provides  that  United  States  agents  may 
reside  on  the  reservation ;  that  the  government  may 
buUd  forts  thereon ;  that  the  whites  may  open  roads 
through  it,  but  shall  not  reside  thereon;  that  the 
Indians  shall  not  alienate  the  lands,  except  to  the 
United  States ;  that  all  the  offenders  against  the  laws 
of  the  United  States  shall  be  delivered  up,  &c. ;  but  it 
contains  no  stipvZation  as  to  the  jurisdiction  over  it, 
or  over  the  Indians  residing  thereon,  when  the  Terri- 
tory shall  be  admitted  as  a  State.  On  April  19,  1864, 
Congress  passed  an  act  to  enable  the  people  of  TSq- 
braska  to  form  a  State  constitution ;  in  1866  a  State 
constitution  was  formed,  and  in  1867  Congress  passed 
an  act  for  the  admission  of  Nebraska,  under  its  consti- 
tution, into  the  Union,  *'upon  an  equal  footing  with 
the  original  States,  in  all  respects  whatsoever." 

There  is  no  exception  in  the  State  constitution,  or  in 
either  of  these  acts  of  Congress,  of  the  Pawnee  reserva- 
tion or  the  Pawnee  Indians,  from  the  territorial  or  civil 
jurisdiction  of  the  State. 

So  that  we  have  before  us  the  case  of  Indians  main- 
taining the  tribal  organization,  which  is  recognized  in 
the  treaty  by  the  general  government,  but  living  upon 
a  reservation  which  is  now  within  the  limits  of  the 
State,  and  respecting  which,  or  the  Indians  occupying 
it,  there  are  no  special  provisions  granting  or  retaining 
jurisdiction  in  favor  of  the  United  States,  or  withdraw- 
ing the  Indians  from  the  jurisdiction  of  the  State. 

It  wiU  be  observed  that  the  present  indictment  is 
not  for  an  offense  committed  by  Indians  against  an  in- 
habitant of  the  State  upon  the  reservation,  and  hence 
we  have  no  occasion  to  inquire  whether  for  such  of- 
fenses the  courts  of  the  United  States  or  those  of  the 
State  of  Nebraska  have  jurisdiction ;  nor  whether  it 
would  be  competent  for  Congress  in  such  a  case  (the 
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absence  of  any  cession  of  jurisdiction  by  the  State)  to 
invest  the  national  courts  with  cognizance  thereof. 

See,  on  this  point,  United  States  v.  Bailey,  1  Mb- 
Lean,  234,  and  the  case  therein  referred  to  against  two 
Indians  for  the  murder  of  Davis  in  the  Cherokee  coun- 
try, within  the  limits  of  a  State ;  United  States  v.  Cisna, 
Id.  254 ;  United  States  v.  Ward,  opinion  of  Mr.  Justice 
MiiXER,  McCahon  {Kansas),  119 ;  S.  C,  Wbolw.  — ; 
United  States  v.  Stohl,  opinion  of  Miller,  J.,  McCa- 
hon (Kansas),  206  ;  S.  C,  Woolw.  — ;  United  States  v. 
Rogers,  4  Sow.  667 ;  United  States  v.  Holliday,  3  Wall. 
407.  Comi)are  Kansas  Indians,  5  Id.  737,  and  remarks 
of  Davis,  J.,  arguendo,  p.  766 ;  New  York  Indians,  Id. 
761 ;  Worcester  v.  Georgia,  6  Pet  616  ;  New  York  v. 
Dibble,  21  How.  366. 

As  to  State  authority  over  Indians,  see,  also.  Good- 
ell  V.  Jackson,  21  Johns.  693,  and  constitutional  pro- 
visions and  act  of  April  12,  1822,  2  Meo.  Stat.  881, 
there  cited ;  Murray  v.  Wooden,  17  Wend.  631 ;  Swan's 
Ohio  Stat.  304 ;  Hev.  Stat.  Mass.  148 ;  Clay  v.  State,  4 
Kansas,  49 ;  People  v.  Antonio,  27  Cat.  484 ;  Hicks  v. 
Euhartonah,  21  Ark.  106;  Id.  486;  Peters'  Case,  2 
Johns.  Cos.  344. 

It  will  appear  from  these  authorities  and  citations 
that  New  York,  Ohio,  and  other  States  have,  at  differ- 
ent times,  passed  acts  declaring  that  the  civU  and 
criminal  jurisdiction  of  these  States  extended  to  In- 
dians and  to  Indian  reservations  ;  and  that  such  legis- 
lation has  been  considered  valid  when  not  in  conflict 
with  some  treaty  or  constitutional  act  of  Congress. 

The  locality  or  place  where  the  homicide  now  in 
question  is  alleged  to  have  been  committed,  is  con- 
fessedly within  the  territorial  limits  of  the  State,  and 
the  deceased  was  an  inhabitant  of,  or  found  within  the 
State.  It  is  settled  that  there  are  no  common  law  of- 
fenses cognizable  by  the  courts  of  the  United  States ; 
that  before  these  courts  can  take  cognizance  of  an  of- 
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fense,  it  mast  be  declared  sucli  by  an  act  of  Congress ; 
and  that  it  is  not  competent  for  Congress,  to  enact  a 
criminal  code  punishing  offenses  generally,  bnt  those 
only  which  relate  to  the  general  goyemment,  or  which 
are  committed  by  or  nj)on  citizens  or  inhabitants  of  tbe 
United  States,  npon  the  high  seas,  or  within  the  na- 
tional domain  beyond  the  limits  of  any  State,  or  in 
places  over  which  Congress  has  exclusive  jurisdiction. 
The  offense  charged  in  the  indictment  is  murder ;  and 
we  now  inquire  whether  there  is  any  act  of  Congress 
which  confers,  or  undertakes  to  confer  jurisdiction  ux>- 
on  the  national  courts  of  a  homicide  committed  under 
the  circumstances  of  the  one  under  consideration ) 

There  are  two  statutes  relating  to  murder,  cogniz- 
able by  the  United  States  courts— the  statute  of  1790, 
and  that  of  1835.  The  former  act  provides  that  if  any 
person  shall  "within  any  fort,  arsenal,  dockyard, 
magazine,  or  in  any  other  place  or  district  of  country 
under  the  sole  and  exclusive  jurisdiction  of  the  United 
States,"  commit  the  crime  of  willful  murder,  &c.,  he 
shall  be  punished,  &c. 

The  latter  act  declares  "That  if  any  person  upon 
the  high  seas  or  any  river,  &c.,  within  the  admiralty 
and  maritime  jurisdiction  of  the  United  States,  and  out 
of  the  jurisdiction  of  any  particular  State,"  shall  com- 
mit willful  murder,  &c.,  he  shall  suffer  death.  It  is 
scarcely  necessary  to  remark  that  the  case  at  bar  falls 
within  none  of  the  provisions  of  either  of  these  statutes. 
These  do  not  undertake  to  punish  murder  generally, 
but  only  when  committed  on  water  out  of  the  jurisdic- 
tion of  any  State,  or  upon  land  when  committed  at 
a  place  within  the  exclusive  jurisdiction  of  the  United 
S^tes. 

If  other  provisions  do  not  exist,  it  is  evident  that 
the  court  had  no  cognizance  of  the  case  made  in  the  in- 
dictment. 

We  have  been  referred  to  the  Intercourse  Act  of 
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1802,  2  J^t.  at  L.  137,  143,  §§  14,  15,  by  which  Con- 
gress defined  the  "Indian  conntry,"  and  provided  for 
the  pnnishment  by  the  United  States  courts  of  Indians 
who  left  the  Indian  country,  and  committed  offenses  in 
any  State  or  Territory.  It  must  have  escaped  the  at- 
tention of  counsel,  that  this  act,  so  far  as  it  relates  to 
Indian  tribes  west  of  the  Mississippi,  was  repealed  as 
long  ago  as  June  30,  1834.  4  Stat,  at  L.  729,  §  29.  As 
it  will  not  be  maintained  that  a  prosecution  can  be  sup- 
ported under  a  repealed  statute,  we  need  give  it  no  fur- 
ther attention. 

The  jurisdiction  of  the  court  is  also  sought  to  be 
sustained  under  the  act  of  June  30, 1834,  just  cited.  By 
section  1  of  that  statute  it  is  enacted,  "  That  all  that  part 
of  the  United  States  west  of  the  Mississippi,  and  not 
within  the  States  of  Missouri  and  Louisiana,  or  the  Ter- 
ritory of  Arkansas,  shall  be  taken  and  deemed  to  be  the 
Indian  country."  By  a  subsequent  section,  this  Indian 
country  is  annexed,  part  to  the  judicial  district  of  Ark- 
ansas, and  the  rest  to  the  judicial  district  of  Missouri. 
Section  25  is  in  these  words  : 

"  So  much  of  the  laws  of  the  United  States  as  pro- 
vide for  the  punishment  of  crimes  committed  within  any 
place  within  the  sole  and  exclusive  jurisdiction  of  the 
United  States  shall  be  in  force  in  the  Indian  country  : 
Provided^  that  the  same  shall  not  extend  to  crimes  com- 
mitted by  one  Indian  against  the  person  or  property  of 
another  Indian. ' ' 

At  the  time  this  statute  was  enacted  it  applied  to  the 
locality  where  the  offense  in  question  was  committed ; 
but  it  ceased  to  be  operative  within  the  limits  of  Ne- 
braska the  moment  when  the  latter  was  admitted  into 
the  Union  as  a  State,  upon  an  equal  footing  with  the 
original  States.  This  is  the  precise  point  decided  by 
Mr.  Justice  Miller  in  United  States  v.  Ward,  supra^ 
and  it  is  quite  unnecessary  to  enlarge  upon  it,  or  repeat 

the  reasons  by  which  the  conclusion  is  supported.  That 
25 
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was  an  indictment  of  a  white  man  for  the  murder  of  a 
white  man,  committed  on  an  Indian  reservation,  within 
the  State  of  Kitnsas,  and  it  was  held  that  the  national 
courts  had  no  jurisdiction,  and  the  opinion  expressed 
that  the  State  courts  had. 

•In  United  States  v.  Bailey,  1  McLean,  235,  a  case  is 
referred  to  in  the  Tennessee  district,  where,  in  1816,  two 
Indians  were  indicted  in  the  United  States  circuit  court 
for  the  murder  of  a  white  man,  on  a  reseryation,  in  the 
Cherokee  country,  within  the  limits  of  the  State^  and  it 
was  decided  that  the  United  States  court  had  no  juris- 
diction ;  and  this  decision  in  the  Tennessee  case,  was 
the  occasion  of  the  passage  of  the  act  of  1817,  3  Stat,  at 
L.  383,  which  (after  the  decision  of  the  Bailey  case)  was 
repealed  (4  Id.  729,  734),  whereby  Congress  provided 
for  the  punishment  in  the  national  courts  of  offenses 
committed  by  Indians  or  others,  upon  Indian  lands, 
within  State  limits.  This  decision  referred  to  would 
preclude  this  court  from  taking  jurisdiction  in  the  case 
at  bar,  had  the  homicide  been  committed  by  the  de- 
fendants within  the  limits  of  the  reservation;  but^  as 
before  remarked,  the  court  has  no  occasion  to  give  any 
opinion  on  this  point.  But  if  it  could  not  take  cogni- 
zance of  offenses  committed  upon  the  reservation,  it 
surely  cannot  of  those  committed  beyond  its  limits. 

And  it  seems  impossible  to  hold  that  this  court  has 
jurisdiction  in  this  case  without  necessarily  implying 
that  the  courts  of  the  State  have  not ;  and  if  they  have 
not,  then  we  decide  that  the  State  of  Nebraska  has  not 
the  power  to  make  her  ordinary  criminal  statutes  co- 
extensive with  the  State  limits,  and  enforce  them  against 
all  persons  living  or  found  therein.  Such  a  power  we 
are  not  prepared  to  deny  to  the  State,  in  the  absence  of 
some  conflicting  treaty  stipulation  or  valid  act  of  Con- 
gress. 

No  statutes,  other  than  those  above  noticed,  have 
been  referred  to  by  counsel,  as  giving  the  court  jurisdic- 
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tion  in  the  present  case,  and  these  we  hold  do  not  con- 
fer it.  This  conclusion  is  supported  by  many  of  the 
cases  before  cited,  and  is  opposed  to  none  of  them.  Of 
its  correctness  the  court  entertains  no  doubt.  In  view 
of  the  peculiar  relations  which  the  general  government 
sustains  to  the  Indian  tribes,  I  think  I  ought  to  observe 
that  I  am  not  at  present  prepared  to  yield  assent  to  the 
opinion  which  Mr.  Justice  MoLeai^  seems  to  have 
entertained  in  Bailey's  case,  that  Congress  had  no  power 
to  pass  the  act  of  1817  (3  J^at.  at  L.  383) ;  that  is.  Con- 
gress could  not,  if  it  saw  fit,  make  punishable  in  the 
national  courts  offenses  committed  by  or  against  Indians 
upon  reservations  in  State  limits.  And  it  might  be 
worth  the  consideration  of  Congress  whether  some  such 
legislation  would  not  be  expedient. 

But  if  it  be  conceded  that  under  the  power  of  peace 
and  war,  to  make  treaties,  and  to  regulate  commerce 
with  Indian  tribes  (Worcester  z?.  Georgia,  6  PeL  615), 
Congress  could,  in  the  absence  of  reserved  right  to  do 
so,  withdraw  Indians  living  within  the  limits  of  a  State 
entirely  from  State  jurisdiction  and  the  reach  of  its 
criminal  laws  and  process  for  offenses  against  its  citi- 
zens committed  off  a  reservation,  it  would  seem  most 
improbable  that  such  a  power  would  ever  be  exercised. 
We  have  seen  that,  in  point  of  fact.  Congress  has  not 
undertaken  to  exercise  it,  and  therefore  this  court, 
which  can  take  cognizance  only  of  offenses  created  by 
some  act  of  Congress,  has  no  jurisdiction  of  the  crime 
charged  in  the  indictment. 

The  defendants  must  be  discharged. 

Under  the  circumstances  of  the  case,  the  defendants 
having  been  convicted  and  entitled  to  be  discharged 
only  for  want  of  jurisdiction,  and  following  the  course 
pursued  in  a  similar  case.  United  States  ^.  Cisna,  1  J/b- 
Lean^  254,  we  deem  it  our  duty  to  enter  the  following 
special  order : 

Ordered^  That  the  district-attorney  of  the  United 
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States  notify,  without  delay,  the  governor  of  this  State, 
or  the  proper  district-attorney,  of  this  order :  That  the 
marshal  retain  the  custody  of  the  defendants,  and  safely 
keep  them  for  the  space  of  twenty  days,  within  whicli 
time  he  will  deliver  them  over  to  any  authorized  officer 
of  the  State,  producing awrit  for  their  arrest  K  no 
such  writ  is  presented  within  the  time  limited,  he  will 
discharge  them  from  custody,  or  if  they  desire  it,  place 
them  in  the  charge  of  the  United  States  Indian  agent  or 
superintendent  for  the  tribe  to  which  they  belong. 

DiTNDY,  J.,  concurred. 


THE   LIVE    STOCK,    &c.    ASSOCIATION  v.   THE 
CRESCENT  CITY,  &c.  COMPANY. 

Circuit  Courtj  Fifth  Oircuit;  District  of  Louisianaj 

April  2%  1870. 

Monopolies. — ^Effect  of  "Civil  Rights"  Act. — 

Enjoining  State  Coitet. 

Section  1  of  the  fourteenth  amendment  to  the  constitution  applies 

to  whites  as  well  as  colored  people,  as  citizens  of  the  United  States ; 

and  is  intended  to  protect  them  in  their  privileges  and  immunities 

as  such,  against  the  action,  as  well  of  their  own  State,  as  of  other 

States  in  which  they  may  happen  to  be. 
These  priyileges  and  immunities  do  not  consist  merely  in  being  placed 

on  an  equality  with  others ;  but  embrace  all  the  fundamentid  rights 

of  a  citizen  of  the  United  States  as  such. 
One  of  these  fundamental  rights  is  the  right  to  pursue  any  lawful 

employment  in  a  lawful  manner;  or,  in  other  words,  the  right  to 
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choose  one's  own  pursuit,  subject  only  to  constitutional  regulations 
and  restrictions. 

An  exclusive  privilege,  granted  to  a  few  individuals,  incorporated  into 
a  body  politic,  and  to  their  successors,  for  twenty-five  years,  to  have 
cattle  landings,  stock  yards,  and  slaughter  houses  for  several  miles 
in  extent  in  and  around  the  city  of  New  Orleans ;  with  a  prohibition 
to  all  other  persons  from  having  an^f  such  establishments  in  said  dis- 
trict, is  a  restriction  which  violates  the  fundamental  rights  of  other 
citizens  willing  to  conform  to  all  police  regulations  adopted  for  the 
public  comfort  and  safety :  and  a  legislative  act  granting  such  an 
exclusive  privilege  is  a  violation  of  the  fourteenth  amendment 
and  void. 

Such  a  law  cannot  be  sustained  under  the  right  of  the  legislature  to 
pass  license  laws  and  police  regulations,  and  to  grant  exclusive 
rights  for  the  exercise  of  public  franchises. 

It  allows  certain  privileged  persons  to  pursue  an  ordinary  employment, 
and  prohibits  others  from  so  doing;  and  thus  goes  to  establish 
one  of  those  monopolies  which  are  contrary  to  the  spirit  of  a  free 
government. 

If,  however,  the  State  courts  sustain  such  a  law,  and  attempt  to  enforce 
it,  the  circuit  court  cannot  issue  an  injunction  to  stay  proceedings,  be- 
ing prohibited  by  the  act  of  1798,  and  Congress  having  passed  no 
law  to  cany  the  fourteenth  amendment  into  full  effect.  The  remedy 
is  to  carry  the  suit  to  the  highest  State  court,  and  then  bring  a  writ 
of  error  to  the  supreme  court  of  the  United  States. 

By  the  civil  rights  bill,  however,  which,  as  far  as  it  goes,  covers  the 
same  grounds  as  the  fourteenth  amendment,  the  circuit  court  may 
take  cognizance  of  a  case  like  the  present,  and  grant  an  injunction ; 
except  as  to  staying  proceedings  already  commenced  in  a  State  court. 

Motion  for  an  injunction,  upon  bill  and  answer. 

The  bill  in  this  cause  was  filed  by  the  Live  Stock 
Dealers  &  Butchers'  Association,  and  others,  com- 
plainants, against  the  Crescent  City  Live  Stock  Land- 
ing &  Slaughter  House  Company,  and  the  Board  of 
Metropolitan  Police  of  New  Orleans,  as  defendants. 
The  general  object  of  the  bill  was  to  restrain  the  de- 
fendants from  taking  proceedings  to  suppress  the  busi- 
ness of  the  complainants,  in  slaughtering  animals  and 
selling  meat     The  defendants  claimed  the  right  to 
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prosecute  such  proceedings,  under  a  statute  of  Louis- 
iana conferring  the  exclusive  right  to  prosecute  such 
business  in  New  Orieans  upon  the  Crescent  City  Cobol- 
pany. 

The  motion  was  argued  before  Mr.  Justice  Brabi^et 
and  Judge  Woods.  The*particular  facts  appear  in  the 
opinion. 

J.  A.  Campbell^  for  the  motion. 

W.  H.  Hvmt  and  C.  RoseliiiSj  opposed. 

Bradley,  J.,  delivered  the  opinion  of  the  court — 
The  complainants,  who  are  engaged  in  the  live  stock 
landing  and  slaughter  house  business,  pray  for  an  in- 
junction against  the  defendants,  commanding  them  to 
susj>end   all   proceedings    against  the    complainants 
under  and  by  virtue  of  an  act  of  the  legislature  of 
Louisiana  of  March  8,  1869,  giving  to  the  corporation, 
defendants,  the  exclusive  right  to  erect  and  have  live 
stock  landings  and  slaughter  houses  in  and  about  New 
Orleans,  which  act  the  complainants  allege  to  be  in 
violation  of  the  civil  rights  bill,  passed  April  9,  1868, 
and  the  first  section  of  the  fourteenth  amendment  to  the 
Constitution  of  the  United  States  ;  also,  that  the  com- 
plainants may  be  protected  in  their  rights  to  perform 
whatever  may  be  lawful  and  proper  in  their  behalf  for 
any  citizen  of  the  State  to  do,  including  the  defend- 
ants ;  and  their  right  to  slaughter,  land,  keep,  maintain, 
and  sell  animals  for  food,  and,  when  prepared  for  mar- 
ket, to  sell  and  dispose  of  their  meat,  subject  to  no 
condition  more  severe  than  that  of  any  other  party,  in- 
cluding the  defendants ;  and  that  they  be  maintained 
in  their  rights   to   construct   all   suitable  buildings, 
structures  for  landing,  keeping,  and  preserving  animals 
for  sale  or  use  that  are  allowed  to  any  other  citizen  of 
the  State,  including  the  defendants. 
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The  application  brings  up  the  question  whether  the 
civil  rights  biU  applies  to  such  a  case  as  the  present, 
and  whether  the  fourteenth  amendment  to  the  Consti- 
tution is  intended  to  secure  to  the  citizens  of  the  United 
States  of  all  classes  merely  equal  rights  ;  or  whether  it 
is  intended  to  secure  to  them  any  absolute  rights  ? 
And,  if  the  latter,  whether  the  rights' claimed  by  the 
complainants  in  this  bill  are  among  the  number  of  such 
absolute  rights  ? 

[After  intimating  an  opinion  (subsequently  modified) 
that  the  civil  rights  bill  did  not  apply  to  the  case,  the 
judge  proceeds :] 

The  law  in  question,  under  which  the  acts  com- 
plained of  were  committed,  is  one  of  a  remarkable 
character.  It  was  passed  March  8,  1869,  and  is  en- 
titled *'  An  Act  to  protect  the  health  of  the  city  of  New 
Orleans,  to  locate  stock  landings  and  slaughter  houses, 
and  to  incorporate  the  *  Crescent  City  Live  Stock  Land- 
ing &  Slaughter  House  Company.' "  It  enacts  that 
after  June  1,  1869,  it  shall  not  be  lawful  to  land,  keep, 
or  slaughter  any  cattle,  beeves,  calves,  sheep,  swine,  or 
other  animals,  or  to  have,  keep,  or  establish  any  stock 
landing,  yards,  pens,  slaughter  houses,  or  abattoirs^  at 
any  pcfint  or  place  within  the  city  of  New  Orleans  or 
the  parishes  of  Orleans,  Jefferson,  and  St.  Bernard,  or 
at  any  point  or  place  on  the  east  bank  of  the  Missis- 
sippi river  within  the  corporate  limits  of  New  Orleans, 
or  at  any  point  on  the  west  bank  of  the  Mississippi 
above  the  present  depot  of  the  New  Orleans,  Opelousas, 
&  Great  Western  Eailroad  Company,  except  that  the 
Crescent  City  live  Stock  Landing  and  Slaughter  House 
Company  may  establish  themselves  at  any  point  or 
place  as  hereinafter  provided.  A  penalty  of  two  hun- 
dred and  fifty  dollars  is  imposed  for  every  violation  of 
this  section.  Thus  far,  the  act,  barring  the  exception 
at  the  close,  is  a  mere  police  regulation,  and,  no  doubt, 
a  very  proper  one.    The  territory  named  extends  some 
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eight  or  tea  miles  on  each  side  the  river  Mississippi, 
and  includes  the  entire  city  of  New  Orleans  and  a  lai^ 
extent  of  surrounding  country. 

The  next  section  incorporates  William  D.  Sanger 
and  others,  seventeen  persons  in  all,  and  their  success- 
ors, into  a  body  politic  and  corporate,  to  be  called 
"The  Crescent  City  live  Stock  Landing  &  Slaughter 
House  Company." 

The  third  section  enacts  that  said  corporation  may 
establish  and  erect,  at  its  own  expense,  at  any  point  or 
place  on  the  east  bank  of  the  Mississippi  river,  within 
the  parish  of  St.  Bernard,  or  the  corporate  limits  of  the 
city  of  New  Orleans,  below  the  United  States  barracks, 
or  at  any  point  or  place  on  the  west  bank  of  the  river, 
below  the  present  depot  of  the  Opelousas  Railroad, 
wharves,  stables,  sheds,  yards,  and  buildings  necessary 
to  land,  stable,  shelter,  protect,  and  preserve  all  kinds 
of  horses,  mules,  cattle,  and  other  animals ;  and  that 
said  company  shall  Jiave  tJie  sole  and  exclusvce  privi- 
lege of  conducting  and  carrying  on  tJie  live  stock 
landing  and  slaughter  h/)use  business  within  the  lim- 
its and  privileges  granted  by  the  provisions  of  this 
act.  The  section  then  enacts  that  all  cattle  and  other 
animals  destined  for  sale  or  slaughter  in  New  Orleans 
or  its  environs,  shall  be  landed  and  kept  at  these  land- 
ings and  yards,  for  which  the  company  are  to  be  paid 
certain  fees  named  in  the  act ;  and,  in  default  of  pay- 
ment, are  to  have  the  privilege  of  selling  the  cattte 
therefor;  and  every  violation  of  these  privileges  by 
landing  or  yarding  elsewhere,  is  to  be  subject  to  a 
penalty  of  two  hundred  and  fifty  dollars.  The  section 
goes  on  to  require  the  company,  by  June  1,  1869,  to 
build  a  grand  slaughter  house  of  sufficient  capacity  to 
accommodate  all  butchers,  and  in  which  to  slaughter 
five  hundred  animals  per  day  ;  also  sheds,  stables,  &c., 
to  accommodate  aU  the  stock  received  at  this  port^  un- 
der penalty  of  forfeiting  their  charter. 
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The  fourth  section  authorizes  the  company  to  erect 
landing  places  for  live  stock  at  any  points  or  places 
consistent  with  the  act,  and  to  have  the  exclusive  privi- 
lege of  having  landed  thereon  all  animals  intended  for 
sale  or  slaughter  in  the  parishes  of  Orleans  and  Jeflter- 
son  ;  and  to  erect  one  or  more  slaughter  houses  at  any 
points  or  places  consistent  with  the  act,  and  to  have 
the  exclusive  privilege  of  having  slaughtered  therein 
all  animals  the  meat  of  which  is  destined  for  sale  in  the 
parishes  of  Orleans  and  Jefferson. 

Section  5  directs  the  closing  of  all  other  stocTc  land- 
ings and  slaughter  houses^  after  the  completion  of  the 
company^  Sy  in  the  parishes  of  Orleans ^  Jefferson^  and 
St.  Bernard,  and  forbids  any  slaughtering  therein 
under  a  penalty  of  one  hundred  dollars  for  every  of- 
fence, and  enacts  that  all  animals  to  be  slaughtered 
in  the  parishes  of  Orleans  and  Jefferson  must  be 
slaughtered  in  the  slaughter  houses  erected  by  the 
company,  and  the  company,  on  refusal  to  permit  the 
saTne,  wiU  be  suiject  to  fine.  . 

Section  6  provides  for  an  inspector  of  cattle,  to  be 
appointed  by  the  governor,  to  inspect  all  cattle  to  be 
slaughtered. 

Section  7  fixes  the  fees  to  be  paid  to  the  company 
for  slaughtering  in  their  houses, — ^namely,  one  dollar 
apiece  for  all  beeves,  &c.,  besides  the  head,  feet,  gore, 
and  entrails. 

Section  9  authorizes  the  company  to  lay  railroads 
from  their  buildings  to  the  city,  and  to  establish  ferries 
across  the  Mississippi  river. 

Section  10  limits  the  charter  to  twenty-five  years. 

These  are  the  provisions  of  the  law.  The  complain- 
ants allege  that  they  have  been  injured  by  its  operation, 
and  by  the  acts  and  proceedings  of  the  defendants 
under  it. 

They  state  in  their  bill  that  for  a  long  time  past  they 
have  been  engaged  in  the  lawful  prosecution  of  the  live 
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stock  landing  and  slanghter  house  business,  and  in 
procuring,  preparing,  dressing,  and  vending  of  animal 
food  for  the  markets  of  New  Orleans  and  the  parishes 
of  Jefferson  and  Saint  Bernard,  and  the  steamers  and 
other  vessels  engaged  in  the  commerce  of  the  same ; 
and  that  more  than  a  thousand  persons  were  connected 
with  the  trade  aforesaid,  and  that  the  corporation  com- 
plainant was  formed  to  prosecute  the  trade  and  to  pro- 
vide suitable  houses  and  conveniences  therefor,  and 
that  the  said  corporation  and  its  members,  to  the  num- 
ber of  two  hundred  and  fifty  persons,  and  others  in  their 
employ,  to  the  number  of  two  hundred  persons,  have 
been  hitherto  engaged  in  the  said  trade  and  business. 
They  complain  that  their  rights  are  invaded  by  the  act 
in  question ;  that  the  Crescent  City  Company  have 
brought  several  hundred  suits  against  them  or  some  of 
them,  have  obtained  injunctions,  and  in  other  ways 
vexed  and  harassed  the  complainants  under  color  of  the 
said  act ;  that  the  decision  and  judgments  of  the  State 
supreme  court  have  been  adverse  to  the  complainants ; 
and  that  although  the  said  decision  and  judgments 
have  been  removed  to  the  supreme  court  of  the  United 
States  by  writs  of  error,  in  such  manner  that  said  writs 
operated  as  a  supersedeas^  yet  that  the  defendants  have 
disregarded  the  same,  and  have  applied  to  the  eighth 
district  court  of  the  parish  of  Orleans,  and  have  obtained 
a  writ,  which  they  call  an  injunction,  directed  to  the 
Metropolitan  Police  Board,  without  making  the  com- 
plainants or  any  of  them  parties  to  the  proceeding,  by 
which  writ  said  Metropolitan  Police  Board  were  com- 
manded and  enjoined  to  prevent  all  persons  from  land- 
ing, keeping,  or  slaughtering  any  cattle,  beeves,  calves, 
sheep,  swine,  or  other  animals,  and  from  keeping  or 
establishing  any  stock  landings,  yards,  pens,  slaughter 
houses,  or  abattoirs,  at  any  point  or  place  within  the 
city  of  New  Orleans,  or  the  parishes  of  Orleans,  Jeffer- 
son, and  Saint  Bernard,  and  to  prevent  any  and  all  per- 
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sons  from  selling  or  offering  for  sale  in  the  city  of  New 
Orleans  any  animal  for  human  food,  not  slaughtered 
and  inspected  at  the  slaughter  house  of  said  company  ; 
and  that  the  said  Metropolitan  Police  Board  did  there- 
upon seize  and  possess  ttiemselres  of  meat,  to  the  value 
of  twenty  thousand  dollars,  which  was  in  carts  and  vehi- 
cles on  their  way  to  the  markets,  and  have  kept  the 
same  open  and  exposed  until  it  has  spoiled.  The  bill 
contains  other  allegations  showing  that  the  complain- 
ants are  exposed  to  a  multiplicity  of  suits,  to  vexatious 
litigation,  and  to  irreparable  mischief  and  damage  by 
the  unjust  acts  and  proceedings  of  the  defendants,  the 
Crescent  City  Comi)any. 

To  this  bill  the  defendants  have  filed  an  answer  in 
the  nature  of  a  demurrer,  objecting,  first,  to  the  juris- 
diction of  this  courts  because  the  parties  aU  reside  in 
Louisiana,  and  the  circuit  court  of  the  United  States 
cannot  enjoin  proceedings  in  a  State  court.  Secondly, 
that  the  bUls  set  up  the  same  matters  which  are  set 
forth  in  a  petition  filed  by  the  complainants  in  the 
State  court,  and  decided  by  the  supreme  court  of  Loui- 
siana, and  from  which  decision  a  writ  of  error  has  been 
granted  to  remove  the  same  to  the  supreme  court  of  the 
United  States.  Thirdly,  because  the  statute  referred  to 
is  constitutional  and  vaUd,  containing  only  police  regu- 
lations, in  no  manner  conflicting  with  the  constitution 
of  the  United  States,  or  the  amendments  thereof. 

Before  proceeding  to  examine  the  technical  points 
raised  by  the  defendants,  we  will  discuss  the  main 
question  arising  upon  the  act  of  the  legislature  and  the 
fourteenth  amendment. 

The  constitution  of  the  United  States,  before  the 
adoption  of  the  recent  amendments,  contained  several 
provisions  for  the  protection  of  the  i)eople  in  the  enjoy- 
ment of  their  civil  rights,  liberties,  and  privileges,  some 
of  which  were  binding  upon  the  government  of  the 
United  States,  and  others  upon  the  several  States.    Of 
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the  former  kind  were  those  which  declared  that  the 
privilege  of  the  writ  of  habeas  corpus  shoxdd  not  be 
susj)ended,  nnless  when  in  cases  of  rebellion  and  inva- 
sion the  public  safety  should  require  it ;  that  no  bill 
of  attainder  or  ex  post  facto  law  should  be  i>assed ;  that 
no  capitation  or  other  direct  tax  shoxdd  be  laid,  unless  in 
proportion  to  the  census ;  that  the  trial  of  all  crimes 
shall  be  by  jury,  and  shall  be  held  in  the  State  where 
committed ;  that  no  person  shall  be  convicted  of  treason 
unless  on  the  testimony  of  two  vntnesses  to  the  same 
overt  act,  or  confession  in  open  court ;  that  no  attainder 
of  treason  shall  work  corruption  of  blood  or  forfeiture, 
except  during  the  life  of  the  person  attainted,  &c. 

Those  binding  on  the  States  were,  that  no  State 
should  make  any  thing  but  gold  or  silver  coin  a  tender 
for  payment  of  debts  ;  nor  pass  any  bill  of  attainder, 
ex  post  facto  law,  or  law  impairing  the  obligation  of  con- 
tracts; or  lay  any  imposts  or  duties  on  imports  or 
exports,  except  as  provided  in  the  constitution ;  and 
that  the  citizens  of  each  State  shall  be  entitled  to  all 
privileges  and  immunities  of  citizens  in  the  several 
States. 

The  latter  class  of  provisions  could  not  be  carried 
into  effect  by  congressional  legislation,  and  depended 
for  their  vindication  upon  the  voluntary  action  of  the 
State  legislatures  and  such  jurisdiction  as  the  courts  of 
the  United  States  might  have  when  a  case  arose  in 
which  one  of  these  rights  was  violated. 

Since  the  breaking  out  of  the  late  war,  several 
amendments  to  the  constitution  have  been  adopted,  in- 
tended to  protect  the  citizens  from  oppression  by  means 
of  State  legislation,  and  to  confer  upon  Congress  the 
power,  by  appropriate  legislation,  to  carry  the  amend- 
ments into  effect.  Amongst  these,  the  fourteenth  amend- 
ment declares  that  all  persons  bom  or  naturalized  in 
the  United  States,  and  subject  to  its  jurisdiction,  are 
citizens  of  the  United  States,  and  of  the  State  wherein 
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they  reside,  and  that  no  State  shall  make  or  enforce  any 
law  which  shaU  abridge  the  privileges  or  immunities  of 
citizens  of  the  United  States ;  nor  shall  any  State 
deprive  any  person  of  life,  liberty,  or  property,  without 
due  process  of  law ;  nor  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws. 

The  new  prohibition  that  "no  State  shall  make  or 
enforce  any  law  which  shaU  abridge  the  privileges  or 
immunities  of  citizens  of  the  United  States  "  is  not  iden- 
tical with  the  clause  in  the  constitution  which  declared 
that  ' '  the  citizens  of  each  State  shaU  be  entitled  to  all 
privileges  and  immunities  of  citizens  in  the  several 
States."    It  embraces  much  more. 

It  is  possible  that  those  who  framed  the  article  were 
not  themselves  aware  of  the  far  reaching  character  of  its 
terms.  They  may  have  had  in  mind  but  one  particular 
phase  of  social  and  political  vn-ong  which  they  desired 
to  redress.  Yet,  if  the  amendment,  as  framed  and  ex- 
pressed, does  in  fact  bear  a  broader  meaning,  and  does 
extend  its  protecting  shield  over  those  who  were 
never  thought  of  when  it  was  conceived  and  put  in 
form,  and  does  reach  social  evils  which  were  never 
before  prohibited  by  constitutional  enactment,  it  is  to 
be  presumed  that  the  American  people,  in  giving  it 
their  imprimatur^  understood  what  they  were  doing, 
and  meant  to  decree  what  has  in  fact  been  decreed. 

The  "privileges  and  immunities"  secured  by  the 
original  constitution,  were  only  such  as  each  State 
gave  to  its  ovm  citizens.  Each  was  prohibited  from 
discriminating  in  favor  of  its  own  citizens,  and  against 
the  citizens  of  other  States. 

But  the  fourteenth  amendment  prohibits  any  State 
from  abridging  the  pri7)ilege8  or  immunities  of  the 
citizens  of  the  United  States^  whether  its  own  citizens 
or  any  otiiers.  It  not  merely  requires  equality  of  priv- 
ileges ;  but  it  demands  that  the  privil^es  and  immu-> 
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nities  of  all  citizens  shall  be  absolutely  tmabridged,  un- 
impaired. 

What,  then,  are  the  essential  privileges  which  be- 
long to  a  citizen  of  the  United  States,  as  such,  and 
which  a  State  cannot  by  its  laws  invade  t  It  may  be 
difficult  to  enumerate  or  define  them.  The  supreme 
court,  on  one  occasion,  thought  it  unwise  to  do  so.  18 
Maw.  591.  But  so  far  as  relates  to  the  question  in 
hand,  we  may  safely  say  it  is  one  of  the  privileges  of 
every  American  citizen  to  adopt  and  follow  such  lawful 
industrial  pursuit — not  ii\]urious  to  the  community — as 
he  may  see  fit,  without  unreasonable  regulation  or  mo- 
lestation, and  without  being  restricted  by  any  of  those 
unjust,  oppressive,  and  odious  monopolies  or  exclu- 
sive privileges  which  have  been  condemned  by  all  free 
governments ;  it  is  also  his  privilege  to  be  protected  in 
the  possession  and  enjoyment  of  his  property  so  long 
as  such  possession  and  enjoyment  are  not  injurious  to 
the  community ;  and  not  to  be  deprived  thereof  with- 
out due  process  of  law.  It  is  also  his  privilege  to 
have,  with  all  other  citizens,  the  equal  protection  of 
the  laws.  Indeed,  the  latter  privileges  are  specified 
by  the  words  of  the  amendment. 

These  privileges  cannot  be  invaded  without  sapping 
the  very  foundations  of  republican  government.  A  re- 
publican government  is  not  merely  a  government  of  the 
people,  but  it  is  a  free  government.  Without  being 
free,  it  is  republican  only  in  name,  and  not  republican 
in  truth,  and  any  government  which  deprives  its  citi- 
zens of  the  right  to  engage  in  any  lawful  pursuit^  sub- 
ject only  to  reasonable  restrictions,  or  at  least  subject 
only  to  such  restrictions  as  are  reasonably  within  the 
power  of  government  to  impose, — ^is  tyrannical  and  un- 
republican.  And  if  to  enforce  arbitrary  restrictions 
made  for  the  benefit  of  a  favored  few,  it  takes  away 
and  destroys  the  citizen's  property  without  trial  or 
condemnation,  it  is  guilty  of  violating  all  the  funda- 
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mental  privileges  to  which  I  have  referred,  and  one 
of  the  fundamental  principles  of  free  government. 

There  is  no  more  sacred  right  of  citizenship  than  the 
right  to  pnrsue  unmolested  a  lawfcil  employment  in  a 
lawful  manner.  It  is  nothing  more  nor  less  than  the 
sacred  right  of  labor. 

This  right  is  not  inconsistent  with  any  of  those 
wholesome  regulations  which  have  been  found  to  be 
beneficial  and  necessary  in  every  State. 

It  is  not  inconsistent  with  the  exclusive  right  to 
make,  use,  and  vend  to  others,  for  a  limited  period,  a 
new  and  useful  invention  which  the  grantee  or  patentee 
has  produced  from  his  own  brains  or  ingenuity.  So- 
ciety only  gives  to  him  the  temporary  use  of  that 
which,  without  him,  it  would  not  have  had  the  benefit 
of^  and  as  a  consideration  of  that  benefit,  and  to  en- 
courage others  to  make  like  use  of  their  powers. 

It  is  not  inconsistent  with  the  exclusive  right  to 
use  a  franchise, — ^that  is,  a  right  to  do  what  the  legisla- 
ture alone  can  authorize  to  be  done,  and  which  no  pri- 
vate citizen  has  a  right  to  do  without  such  authority, — 
such  as  to  build  and  operate  a  raifroad,  to  make  a 
canal  or  turnpike,  to  establish  a  ferry,  and  other  such 
public  rights  which  involve  a  charge  upon  the  public, 
and,  in  most  cases,  an  exercise  of  the  right  of  eminent 
domain.  These  franchises  may  be  conferred  upon  a 
limited  number  of  persons,  natural  or  corporate,  with 
power,  and  even  exclusive  power,  to  exercise  them  in 
certain  localities,  on  certain  terms,  and  under  certain 
restrictions.  Society  obtains  a  consideration  for  the 
grant  of  these  franchises  in  the  investment  of  large 
amounts  of  capital  in  public  improvements,  which  are 
required  for  the  development  of  the  country  and  its  re- 
sources. They  are  franchises  which  can  only  be  exer- 
cised as  they  are  conferred  by  public  authority,  and 
cannot  be  exercised  and  enjoyed  by  all.  They  are  far 
different  from  those  ordinary  pursuits  and  employ- 
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ments  of  mankind  wMch  all  citizens  may  proi)erly  and 
lawfully  follow  as  their  inclination  leads  them,  and  as 
the  laws  of  demand  and  supply  will  allow. 

Again :  this  fundamental  right  of  labor  is  not  in- 
consistent with  that  large  class  of  cases  in  which  the 
laws  require  a  license  or  a  certificate  of  requisite  quali- 
fications for  admission  to  a  particular  employment  or 
profession.  No  doubt  there  are  many  such,  as  to 
which  the  interests  of  society  require  that  due  prepara- 
tion should  be  made  and  due  qualifications  should  be 
possessed,  before  a  person  shall  be  allowed  to  enter 
them.  But  then  they  are  open  to  all  alike.  None  are 
excluded  from  the  race  of  honorable  competition  by 
which  to  enter  those  employments,  or  by  which  to  at- 
tain their  honors.  There  is  no  corporate  and  exclusive 
guild  of  privileged  individuals  to  which  they  are  con- 
fined, and  beyond  the  sacred  pale  of  which  there  is  no 
hope  of  admittance  or  promotion. 

Nor  is  it  inconsistent  with  the  granting  of  a  limited 
number  of  municipal  licenses  to  follow  certain  pursuits, 
such  as  vending  of  intoxicating  drinks,  selling  of  drugs, 
or  even  selling  of  meats  and  keeping  a  market  therefor. 
Public  policy  may  require  that  these  pursuits  should 
be  regulated  and  supervised  by  the  local  authorities,  in 
order  to  promote  the  public  health,  the  public  order 
and  the  general  well  being.  But  they  are  open  to  all 
proper  applicants,  and  none  are  rejected  except  those 
who  fail  to  exhibit  the  requisite  qualifications  and  guar- 
antees, or  who,  after  proper  selections  are  made,  would 
increase  the  number  beyond  what  the  interests  and  good 
order  of  society  would  bear.  In  those  cases,  none  are 
excluded  for  the  purpose  of  sustaining  a  monopoly. 
But  each  application  is,  or  at  least  is  supposed  to  be, 
examined  on  its  own  merits. 

All  these  systems  of  regulation  are  useful  and  en- 
tirely competent  to  the  governing  power ;  and  are  not 
at  all  inconsistent  with  the  great  right  of  liberty  of  pur- 
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snit^  which  is  one  of  the  fandamental  privileges  of  an 
American  citizen. 

The  next  question  is :  Does  the  law  complained  of, 
and  the  proceedings  under  it,  conflict  with  the  enjoy- 
ment of  this  fundamental  privilege  of  the  complainante ; 
or  is  it  only  such  a  political  and  police  regulation  as  it 
is  competent  for  a  State  legislature  to  make  ? 

The  legislature  has  an  xindoubted  right  to  make  all 
police  regulations  which  they  may  deem  necessary  (not 
inconsistent  with  constitutional  restrictions)  for  the 
preservation  of  the  public  health,  good  order,  morals,, 
and  intelligence ;  but  they  cannot,  under  the  pretense 
of  a  police  regulation,  interfere  with  the  fundamental 
privileges  and  immunities  of  American  citizens.  The 
question  has  its  limits  in  both  directions ;  and  whilst  we 
are  to  be  specially  careful  not  to  do  any  thing  that  may 
trench  upon  the  vast  and  almost  limitless  field  of  legis- 
lation, where  the  will  of  the  i)eople  is  supposed  to  be 
most  freely  and  powerfally  expressed,  it  is  nevertheless 
our  duty,  vrtth  a  firm  and  unfiinching  hand,  to  prevent 
the  invasion  of  any  clear  and  undoubted  individual 
rights  of  the  citizen  which  are  secured  to  him  by  the 
constitution. 

So  far  as  the  act  of  the  legislature  of  Louisiana  is  a 
police  regulation,  it  is,  of  course,  entirely  within  its 
power  to  enact  it.  It  is  claimed  to  be  nothing  more. 
But  this  pretense  is  too  bald  for  a  moment's  considera- 
tion. It  certainly  does  confer  on  the  defendant  corpo- 
ration a  monopoly  of  a  very  odious  character.  If  it  be 
not  fairly  and  fuUy  within  the  definition  of  a  monopoly 
given  in  the  great  case  of  monoi)olies  (11  Coke^  85),  it  is 
difficult  to  conceive  of  a  case  which  would  be  within  it. 
But  it  is  not  sufficient  to  show  that  it  is  a  monopoly 
and  void  at  common  law,  for  the  legislature  may  alter 
the  common  law,  and  may  establish  a  monopoly,  unless 
that  monopoly  be  one  which  contravenes  the  fundamen- 
tal rights  of  the  citizen  protected  by  the  constitution. 
26 
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We  liave  already  seen  that  some  inonoi>olies  are  l^al, 
if  not  politic.  But  is  this  such  a  one  as  will  be  endured 
in  a  firee  country,  under  a  constitution  which  guarantees 
to  the  citizen  his  fundamental  privil^es  and  immuni- 
ties }  This  is  the  precise  question  for  us  to  decide. 
And  we  admit  that  the  question  is  one  of  great  deli- 
cacy and  embarrassment.  When  the  question  was 
first  presented,  our  impressions  were  decidedly  against 
the  claim  put  forward  by  the  plaintiffs.  But  the  more 
we  have  reflected  on  the  subject,  the  more  we  are  satis- 
fied that  the  fourteenth  amendment  of  the  constitution 
was  intended  to  protect  the  citizens  of  the  United  States 
in  some  fundamental  privileges  and  immunities  of  an 
absolute  and  not  merely  of  a  relative  character.  And  it 
seems  to  us  that  it  would  be  difficxQt  to  conceive  of  a 
more  flagrant  case  of  violation  of  the  fundamental  rights 
of  labor  than  the  one  before  us. 

It  was  very  ably  contended,  on  the  part  of  the 
defendants,  that  the  fourteenth  amendment  was  intended 
only  to  secure  to  all  citizens  equal  capacities  before  the 
law.  That  was  at  first  our  view  of  it.  But  it  does  not 
so  read.  The  language  is,  ^^No  State  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the  United 
States.^'  What  are  the  privileges  and  immunities  of 
citizens  of  the  United  States  t  Axe  they  capacities  merely  I 
Are  they  not  also  rights  f 

In  the  case  before  us,  the  citizen  has  chosen  a  lawful 
and  useful  employment.  He  has  been  brought  up  to  it, 
and  educated  in  it.  He  has  invested  property  in  it. 
He  is  willing  to  comply  with  all  police  regulations, 
properly  such,  in  the  exercise  of  it.  He  will  not  offend 
in  any  particular  the  regulations  which  the  legislative  or 
the  municipal  authorities  may  adopt.  He  wiU  observe 
times,  seasons,  places,  localities.  But  all  is  not  enough. 
He  is  required  to  land  his  cattie  on  a  privileged  per- 
son's  landing ;  to  keep  them  in  that  person's  yard  or 
pen ;  to  slaughter  them  in  that  person's  house,  and  to 
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pay  a  burdensome  toll  for  these  restrictions.  He  may 
construct  a  landing,  a  yard,  a  slaughter  house  equally 
as*good,  within  the  prescribed  limits  of  locality,  and 
subject  to  aU  the  necessary  regulations ;  but  that  will 
not  do.  He  must  go  to  the  privileged  person  and  use 
his  premises,  and  pay  for  their  use. 

This  is  not  because  the  privileged  person  is  the 
inventor  of  such  accommodations,  nor  because  the  use 
of  them  is  a  franchise  lying  only  in  the  public  grant, 
nor  because  the  privileged  person  is  qualified  by  supe- 
rior education  and  license,  nor  because  he  has  received 
a  municipal  license  as  a  herdsman  or  a  butcher,  but  be- 
cause he  has  obtained  the  exclusive  privilege  granted 
by  the  act. 

The  ipse  dixit  of  the  legislature  assigns  a  lawful  and  ^ 
ordinary  employment  to  one  set  of  men,  and  denies  and 
forbids  it  to  another.  The  injustice  perpetrated  under 
acts  of  irresponsible  legislation  has  become  a  crying 
evil  in  our  country.  And  while  it  must  generally  be 
without  redress,  except  through  the  action  of  the  elec- 
tive body  or  the  local  courts,  yet  in  those  instances 
where  the  Federal  constitution  has  provided  a  remedy, 
we  ought  not  to  shrink  from  granting  the  appropriate 
relief.  W^do  not  give  any  weight  to  imputations  upon 
the  honesty  or  integrity  of  the  legislature,  the  courts,  or  ^ 
the  executive  of  this  State.  We  are  not  authorized  to 
do  so.  We  are  bound  to  presume,  and  do  presttme, 
that  they  have  severally  acted  in  good  faith,  and  with 
an  honest  purpose  not  to  transcend  the  limits  of  their 
constitutional  powers.  They  have  their  duties  to  per- 
form ;  we  have  ours.  And  whilst  we  feel  it  due  to  them 
to  examine  their  acts  with  great  caution  and  due 
respect,  we  nevertheless  feel  bound  to  exercise  an  inde-  -* 
pendent  judgment. 

Unless  this  be  done  by  all  who  have  public  duties  to 
perform,  there  will  be  no  certain  foundation  to  stand 
upon. 
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In  the  exerbise  of  that  judgment,  we  feel  comx)elled 
to  decide  that  the  act  in  question  is  a  violation  of  one 
of  the  fundamental  privileges  of  the  citizen,  and  that  an 
injunction  would  have  to  be  granted  substantially  as 
prayed  for,  but  for  one  of  the  technical  objections 
raised  by  the  answer  of  the  defendants. 

The  objection  that  the  circuit  court  of  the  United 
States  cannot  enjoin  proceedings  in  the  State  court,  is 
fin  objection  which  cannot  be  surmounted. 

The  fourteenth  amendment  authorizes  Congress,  by 
appropriate  legislation,  to  carry  its  provisions  into 
'effect.  Congress,  in  the  exercise  of  the  power  thus 
given,  would  undoubtedly  have  the  right  to  authorize 
the  Federal  courts  to  take  jurisdiction  of  cases  of  this 
sort,  and  to  enjoin  proceedings  in  the  State  courts, 
as  well  as  proceedings  in  the  Federal  courts.  But  Con- 
gress has  not  as  yet  assumed  that  jurisdiction,  and 
therefore  the  court  are  left  to  the  provisions  regulating 
the  proceedings  of  the  United  States  courts  passed  sev- 
enty or  eighty  years  ago.  Section  3  of  the  act  of  1793 
declares  that  no  writ  of  injunction  shall  be  granted  to 
stay  proceedings  in  any  court  of  a  State.  This  act  has 
never  been  repealed.  The  court,  therefore,  feel  com- 
pelled to  refuse  the  injunction  to  restrain  th^  defendants 
from  proceeding  with  the  legal  remedy  which  they 
have  instituted  in  the  State  courts. 

The  remedy  of  the  parties  is  to  allow  the  proceedings 
to  pass  to  judgment,  and  if  the  highest  court  of  the 
State  should  decree  against  the  construction  of  the  four- 
teenth amendment  which  is  claimed  by  them,  and  which 
this  court  has  assented  to,  then  they  can  carry  the  case 
up  by  writ  of  error  to  the  supreme  court  of  the  United 
States,  and  have  the  whole  question  reviewed. 

At  the  opening  of  the  court  on  Saturday  morning, 
June  11,  Justice  Bradley  made  the  following  announce- 
ment : 
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In  the  slaughter  house  case  yesterday,  we  expressed 
the  opinion  that  the  civil  rights  bill  did  not  apply  to 
the  case  ;  that  it  was  intended  merely  to  secui'e  to  aU 
citizens,  of  every  race  and  color,  the  same  privileges  as 
white  citizens  enjoy,  and  nOt  to  modify  or  enlarge  the 
latter.  This  portion  of  the  opinion  was  not  written  at 
the  time,  and  was  somewhat  hastily  expressed.  Our 
attention  had  been  chiefly  given  to  the  main  question — 
the  true  construction  of  the  fourteenth  amendment.  On 
a  more  carefol  examination,  considering  that  the  civil 
rights  bill  was  enacted  at  the  same  session,  and  but 
shortly  before  the  presentation  of  the  fourteenth  amend- 
ment ;  was  reported  by  the  same  committee ;  was  in 
pari  materia;  and  was  probably  intended  to  reach  the 
same  object,  we  are  disposed  to  modify  our  opinion  in 
this  respect,  and  to  hold,  as  the  counsel  on  both  sides 
seem  to  agree  in  holding,  that  the  first  section  of  the  bill 
covers  the  saihe  ground  as  the  fourteenth  amendment, 
at  least  so  &r  as  the  matters  involved  in  this  case  are 
concerned. 

And  while  we  still  hold  that  the  act  is  not  intended 
to  enlarge  the  privileges  and  immunities  of  white  citi- 
zens, it  must  be  construed  as  furnishing  additional 
guarantees  and  remedies  to  secure  their  enjoyment ;  and 
this  is  probably  the  reason  why  Congress  has  neglected 
to  pass  an  additional  law  for  carrjdng  the  fourteenth 
amendment  into  eflPect,  the  civil  rights  bill  being  re- 
garded as  having  already  supplied  the  necessary  pro- 
visions for  that  purpose.*  Still,  this  bill  has  not 
rei)ealed  the  law  which  prohibits  the  Federal  courts  from 
issuing  an  injunction  to  stay  proceedings  at  law  in  the 
State  courts.    The  prayer  for  injunction  will,  therefore, 

*  An  act  for  carrying  into  effect  the  fourteenth  and  fifteenth  amend- 
ments was  approved  by  the  president  on  May  81 ;  but  had  not  obtained 
publicity  at  the  time  this  decision  was  rendered.  Section  18  of  this 
act  re-enacts  the  civil  rights  bill,  and  thus  impliedly  adopts  it  for  the 
purpose  of  carrying  the  fourteenth  amendment  into  effect 
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stafld  denied  to  that  extent,  bat  granted  as  to  the  resi- 
due, and  the  rule  will  be  corrected  accordingly. 

In  pursuance  of  this  announcement,  the  following 
decree  was  made  in  the  case : 

This  cause  came  on  before  the  court  upon  a  motion 
for  a  si>ecial  injunction,  and  was  argued  by  counsel  for 
the  plaintiffs  and  defendants,  and  thereupon  it  is  de- 
clared by  the  court  that  the  said  plaintiffs  are  entitled 
to  land,  keep,  or  slaughter  any  cattle,  beeves,  calves, 
sheep,  swine,  or  other  animals,  and  to  have,  keep,  or 
establish  any  stock  landing,  yard,  pens,  slaughter 
houses,  or  abattoirs  at  any  point  or  place  on  the  east 
bank  of  the  Mississippi  river  within  the  limits  of  the 
I)arish  of  Saint  Bernard,  or  in  the  corporate  limits  of 
the  city  of  New  Orleans  below  the  United  States  bar- 
racks, or  at  any  point  on  the  west  bank  below  the 
present  depot  of  the  New  Orleans,  Opeloudas,  and  Great 
Western  Railroad  Company,  to  tiie  same  extent  of  right 
as  the  said  Crescent  City  Live  Stock  Landing  and 
Slaughter  House  Comi)any  have  and  enjoy,  subject  to 
inspection,  and  such  other  police  regulations  as  the 
said  company,  and  others  engaged  in  like  employment, 
are  subject  to ;  and  that  the  said  parties  (plaintiffs)  may 
carry  on  the  live  stock  landing  and  slaughter  house 
business,  and  may  prepare  animal  food  for  market^  and 
may  vend  and  dispose  of  the  same,  and  ma^  keep  and 
maintain  animals  for  sale,  and  erect  wharves,  sheds, 
stables,  and  yards,  and  do  whatever  it  may  be  lawful 
for  the  said  defendants  to  do  under  the  terms  of  their 
act  of  incorporation  as  an  exclusive  privilege,  subject 
to  like  regulations  as  aforesaid ;  and  the  court  directs 
that  an  injunction  be  issued  from  this  court,  enjoining 
and  restraining  the  defendants  from  commencing  or 
prosecuting  any  other  suits  upon  their  act  of  incorpora- 
tion than  such  as  are  now  pending  against  the  said 
plaintiffs,  or  either  of  them,  for  doing  or  performing  any 
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act  embraced  in  the  declarative  clause  of  this  decree,  or 
from  suing  for  any  fine  or  penalty  imposed  in  said  act 
of  incorporation,  or  for  doing  or  performing  any  of  the 
acts  aforesaid,  and  from  interfering  with  lliem  in  the 
prosecution  of  their  lawful  occux)ations  as  live  stock 
dealers,  or  butchers,  or  as  vendors  of  animal  food  or 
animals. 

And  the  said  court  here  excepts  from  the  operation 
of  this  decree,  the  proceedings  in  any  of  the  courts  of 
the  State  that  are  now  pending,  but  reserves  to  the  said 
plaintiffs  all  other  remedies  for  their  protection  con- 
tained in  the  constitution  of  the  United  States  and  act 
of  Congress,  whereby  in  the  lawful  pursuits  aforesaid, 
they  may  be  deprived  of  the  rights  here  declared  and 
ascertained. 


UNITED  STATES  v.  TWELVE  THOUSAND  THREE 
HUNDRED  AND  PORTY-SEVEN  BAGS 

OP  SUGAR. 

District  Court ;  District  of  Calif arniay     Av,gust  T.^ 

1868. 

Collection  op  Duties. — Bond  fob  Retttbn  of  Goods 

Seized. 

Under  section  89  of  the  duties  collection  act  of  1799, — ^which  allows 
goods  seized  for  non>payment  of  duties  to  be  appraised,  and  deliv- 
ered to  the  owner  upon  his  giving  a  bond  for  the  payment  of  the 
appraised  value,  &c., — the  bond  must  be  for  tlie  actual  cash  value 
of  the  property,  at  the  time  and  place  of  seizure,  without  any  deduc- 
tion for  duties  paid.  This  rule  applies  equally,  whether  the  property 
has  been  seized  in  warehouse  or  in  the  hands  of  the  importer. 
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Petition  for  return  of  goods  seized  as  nnlawfolly 
imported. 

The  custom-house  officers  having  seized  a  quantity 
of  sugar  upon  an  information  that  it  had  been  imported 
without  payment  of  full  duties,  this  petition  was  now 
presented  by  the  owner,  under  section  89  of  the  duties 
collection  act  of  1799,  praying  that^  upon  his  executing 
the  bond  required  by  the  section,  and  otherwise  com- 
plying with  its  provisions,  the  property  might  be  deliv- 
ered to  him.  The  only  question  made,  was  as  to  the 
amount  of  the  bond. 

Doyle  <6  Barber  and  C  A.  McNuUy^  for  the 
petition. 

Ddos  Lake^  District- Attorney,  for  the  United  States. 

Hoffman,  J. — ^An  application  is  made  by  the  owner 
and  claimant  of  the  goods  proceeded  against  in  this 
suit,  that  the  appraisers  be  instructed  to  appraise  the 
goods  at  their  cash  market  value  less  the  duties  legally 
chargeable  upon  them,  and  that  upon  giving  bond  for 
the  value  so  ascertained,  and  producing  a  certificate  of 
the  collector  that  the  duties  have  been  paid,  the  goods 
be  delivered  to  the  claimant. 

This  application  is  opposed  by  the  district-attorney, 
who  contends  that  the  goods  should  be  appraised  at 
their  full  market  value,  without  deducting  the  amount 
of  the  duties. 

It  appears  that  two  separate  entries  at  the  custom- 
house were  made  of  the  goods, — ^a  part  was  entered  for 
consumption,  the  usual  deposit  made  to  cover  the  du- 
ties, and  a  delivery  order  obtained  by  the  importer. 
Before  this  order  was  executed  the  goods  were  seized. 
For  the  remainder  of  the  goods  a  warehouse  entry  was 
made,  and  the  bonds  required  by  the  acts  of  August  30, 
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1842,  and  August  6,  1846,  duly  executed.    They  were 
still  in  the  warehouse  when  seized. 

The  question  presented  to  the  court  is  important.  It 
has  been  very  folly  discussed  by  the  learned  judge  of 
the  southern  district  of  New  York,  who  has  delivered  a 
long  and  elaborate  opinion,  in  which  the  whole  subject 
Is  reviewed. 

The  conclusions  at  which  he  arrives  are,  that  the 
bond  for  value  xinder  section  89  of  the  act  of  1799  should 
represent  the  fuU  value  of  the  property  to  the  importer 
at  the  time  of  seizure. 

That  when  the  property  is  seized  in  his  hands,  after 
the  duties  are  paid,  its  value  to  him  is  its  market  value, 
which  necessarily  includes  the  duties. 

But  that,  where  property  xinder  bonds  for  duties  is 
seized  in  a  warehouse,  its  full  value  to  the  importer  at 
the  time  of  seizure  is  its  market  value,  less  the  duties ; 
and  for  this  amount  the  bond  on  delivery  must  be 
given. 

I  have  been  unable  to  assent  to  the  correctness  of 
these  conclusions. 

It  is  observed  by  the  learned  judge  that  "the  inter- 
pretation uniformly  given  to  section  89  of  the  act  of 
1799  is,  that  the  sum  at  which  the  property  seized  is  to 
be  appraised  is  its  value  as  of  the  time  and  place  of 
seizure." 

No  authorities  are  cited  in  support  of  this  position. 
With  great  deference  it  appears  to  me  to  involve  a  fun- 
damental error. 

The  government  on  a  seizure  of*  forfeited  goods 
acquires  a  right  of  property,  which  it  enforces  by  a  con- 
demnation and  sale.  As  until  condemnation  the  fact 
of  forfeiture  is  unascertained,  the  claimant  is  allowed 
to  obtain  his  goods  on  submitting  in  their  stead  a  bond 
for  their  value.  The  sum  for  which  this  bond  is  to  be 
given  should  obviously  be  a  sum  equal  to  the  value  of 
the  goods  to  the  government  at  the  time  thev  are  deUv* 
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ered  to  the  claiinaiit,  or  the  eqnivaleiit  of  the  amount 
which  loight  then  be  lealiEed  from  th^n  bj  a  sale  in  the 
market.  Nothing  less  will  put  the  government  in  the 
saihe  position  as  if  it  had  retained  the  goods,  or  prevent 
its  being  a  loser  by  the  pretended  substitution  of  an 
equivalent  in  value.  • 

To  estimate  this  value  as  of  any  other  time  than  that 
of  the  appraisement  and  deliveiy  might,  according  to  cir- 
cumstances, be  a  hardship  and  an  injustice  either  to  the 
government  or  to  the  claimant.  The  seizure  may  have 
been  made  months  previously.  If,  in  the  mean  time,  the 
price  of  the  goods  has  declined,  or  their  value  otherwise 
been  impaired,  it  would  be  ui^ust  to  demand  of  the 
claimant  a  bond  for  a  larger  sum  than  he  can  obtain  for 
them  in  the  market.  If,  on  the  other  hand,  their  price 
has  appreciated,  he  has  no  right  to  ask  the  government 
to  surrender  goods  which  have  become  its  proi)erty  by 
the  forfeiture  without  receiving  a  bond  of  an  amount 
equal  to  their  fall  value  when  it  surrenders  them.  This 
value  is  evidentiy  the  price  which  the  goods  then  com- 
mand in  the  market. 

When  the  claimant  applies  to  the  court  for  a  deliv- 
ery of  the  goods  seized,  on  payment  of  the  duties  and 
giving  a  bond  for  their  value,  he,  in  effect,  asks  that 
the  property  be  delivered  to  Mm,  on  which,  as  soon  as 
it  reaches  his  hands,  the  whole  market  value  can  be 
realized.  This  is  its  true  value,  both  to  him  and  to  the 
govei*nment.  If  he  be  permitted  to  give  a  bond  for  a 
less  amount,  he  will  obtain  his  goods  at  less  than  their 
true  value,  and  the  government  will  part  with  them  on 
a  security  representing  a  smaller  sum  than  the  goods 
would  be  worth  if  retained  in  its  possession. 

It  is  plain  that  in  case  of  seizure,  as  in  all  other  cases 
where  property  in  the  possession  of  the  law  is  surren- 
dered on  substituting  a  bond  for  its  value,  the  bond 
should  be  for  a  sum  equivalent  to  the  value  of  the  goods 
at  the  time  of  the  delivery  by  the  party  who  surrenders, 
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and  to  the  party  who  receives.  This  is  evidently  a  snin 
no  greater  and  no  less  than  the  market  value  of  the 
goods  at  the  time  of  the  delivery. 

But  even  if  it  were  true  that  the  basis  of  appraise- 
ment is  the  value  of  the  goods  to  the  imx)orter  at  the 
.time  and  place  of  seizure,  I  do  not  i)erceive  why  that 
value  is  to  be  taken  as  the  market  value  less  the  duties. 

The  importer  has  given  bond  for  the  duties,  and 
this  bond  he  is  liable  for,  unless  the  goods  be  re-ex- 
ported. If  the  goods  i)erish  in  the  warehouse,  he  still 
remains  liable  for  the  duties,  and  his  loss  is  the  amount 
of  their  market  value.  If  he  forfeits  the  goods  in  conse- 
quence of  his  crime  he  must  still  pay  the  duties,  and 
the  lo»9  he  sustains  is  the  market  value  of  his  goods. 
This  loss  the  government  alleges  he  has  incurred,  and 
if,  while  the  question  is  undetermined,  he  seeks  to 
obtain  Ms  goods,  he  must  give  bond  in  the  sum  they 
were  worth  to  him  when  his  ownership  of  them  was  di- 
vested by  the  forfeiture  and  seizure. 

Even  then,  on  the  hypothesis  that  the  appraisement 
is  to  be  as  of  the  time  and  place  of  seizure,  it  is  clear 
that  the  basis  of  appraisement  must  be  the  full  market 
value  of  the  goods  at  that  time  without  deducting  the 
duties. 

But  fbr  the  reasons  assigned  above,  I  think  it  evi- 
dent that  the  value  must  be  fixed  as  of  the  time  the 
appraisement  is  made,  and  the  goods  delivered  to  the 
claimant. 

But  it  is  said,  in  the  opinion  referred  to,  that  "in 
case  such  a  bond  as  the  government  claims  to  receive  in 
this  present  case  be  given,  the  importer  will  lose,  if  the 
proi>erty  is  condemned  in  the  suit,  not  only  what  was 
the  value  to  him  of  the  property  in  warehouse  at  the 
time  of  its  seizure,  but  in  addition  a  sum  equal  to  the 
amount  of  the  duties  chargeable  thereon,  and  if,  after 
thus  bonding  the  property,  he  withdraw  it  for  consump* 
tion,  he  must  pay  the  duties  on  it  in  cash  to  the  col- 
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lector,  notwithstanding  the  amount  has  been  included 
in  such  delivery  bond.  He  will  fhus^  in  case  of  cony 
demnation,  lose  more  than  he  watUd  if  the  property/ 
was  not  delivered  to  him  on  bond^  but  was  to  remain 
in  the  hands  qf  the  government  and  be  sold  by  it  In 
each  case  the  same  offense  is  charged,  and  has  been 
committed,  for  which  the  property  is  forfeited.  In  each 
case  the  property  is  in  warehouse  under  bond  for 
duties.  The  merchant  is  equally  guilty  in  each  case ; 
but  if  the  claimant  seeks  to  avail  himself  of  the  privil^e 
of  bonding  his  property  when  it  is  seized  while  in  ware- 
house, he  cannot  do  so  according  to  the  views  urged  by 
the  government,  without  imposing  upon  himself  a  lia- 
bility in  case  the  property  is  condemned  which  he  will 
not  incur  if  he  leaves  the  property  in  the  hands  of  the 
government.    Such  a  result  is  oppoqjed  to  the  spirit  and 

intent  of  section  89  of  the  act  of  March  2,  1799 

To  require  from  him  such  a  bond  as  the  government 
claims,  would  be  to  deprive  him  practically  of  the 
benefit  of  bonding  warehoused  property  seized  and 
*  prosecuted  while  in  warehouse.  Bui  if  the  property  is 
delivered  to  the  claimant  on  a  bond  for  its  valine  when 
seized^  not  including  the  duties^  then  if  the  property  is 
condemned  in  the  suit  the  importer  will  lose  the  same 
amount  as  if  he  had  not  bonded  the  property ,  and  no 
morcj  and  will  thus  have  the  fall  benefit  of  the  privi- 
leges- of  the  warehouse  system,  and  the  fuU  benefit 
of  the  system  of  bonding  provided  for  by  section  89  of 
the  act  of  1799." 

I  have  cited  this  passage  at  length,  for  it  contains  a 
fuU  statement  of  the  ground  on  which  the  learned  judge 
based  his  opinion.  The  fallacy  of  the  fundamental  idea 
on  which  it  rests  appears  to  me  evident 

The  penalty  attached  by  law  to  the  offense  charged 
is  the  forfeiture  of  the  goods  seized,  or  their  value. 
^    The  payment  of  duties  is  not  exacted  as  any  part  of 
the  penalty.    The  obligation  to  pay  them  attaches  abso- 
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lutely  as  the  consequence  of  the  importation,  and  this 
payment  is  exacted,  whether  the  goods  be  forfeited  or 
not,  as  a  condition  precedent  to  the  delivery  of  them  to 
the  importer.  If  the  goods  be  entered  for  warehouse, 
the  importer  has  the  right,  within  a  limited  time,  to  re- 
export them  and  procure  the  cancelation  of  his  bond  ; 
but  in  all  cases  where  the  goods  are  delivered  to  the 
importer,  as  the  claimant  now  asks  the  court  to  order, 
the  duties  must  first  be  paid. 

If  the  goods  are  condemned  the  loss  to  him  is  pre- 
cisely the  same,  whether  he  bonds  them,  as  the  govern- 
ment now  claims  he  must  do,  or  whether  he  suffers 
them  to  remain  in  the  custody  of  the  court  and  be  sold 
under  its  decree. 

In  either  case  he  must  pay  the  duties,  for  his  bond 
for  duties  can  only  be  canceled  by  the  exportation  of 
the  goods,  and  this,  by  his  own  crime,  he  has  put  it  out 
of  his  power  to  do.  Besides  the  duties,  he  loses,  in 
either  case,  the  value  of  his^goods,  and  no  more. 

K  he  suffers  them  to  be  sold,  this  is  evidently  the 
amount  of  his  loss.  But  if  he  obtains  their  delivery  to 
himself  on  giving  bond  for  their  full  market  value,  the 
bond  will  represent  only  what  they  are  worth  to  him, 
and  the  sum  he  can  obtain  for  them  in  the  market.  If 
the  goods  are  subsequently  condemned,  he  pays  over 
their  proceeds  in  satisfaction  of  his  bond,  and  his  lia- 
bility is  thus  precisely  what  the  statute  creates — 
liabUity  to  pay  the  duties,  and  as  a  penalty  for  his 
offense,  the  loss  of  his  goods  or  their  proceeds. 

The  fallacy  of  the  argument  so  often  urged,  that  by 
exacting  a  bond  for  the  fall  market  value,  including 
duties,  and  also  requiring  the  duties  to  be  paid,  the 
court  obliges  the  importer  to  pay  duties  twice,  is  also 
apparent. 

He  pays  duties  but  once,  and  he  gives  bond  for  the 
amount  which  the  property  is  worth  to  him  when 
delivered,  and  which,  if  the  appraisement  be  just,  he 
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realizes  from  its  sale*  If  he  be  permitted  to  take  his 
goods  on  giving  bond  for  their  market  value,  less  the 
duties,  the  inevitable  consequence  will  be  that  he  will 
save,  and  the  government  will  lose,  a  sum  equal  to  the 
amount  of  the  duties. 

For  though  he  pays  duties  in  the  first  instance,  he 
can  sell  the  goods  at  their  market  price,  and  thus  be  re- 
imbursed the  duties  he  has  paid,  while  the  balance  of 
the  proceeds  will  be  sufficient  to  satisfy  the  bond  he  has 
given.  The  goods  will  thus  have  gone  into  consump- 
tion in  effect  without  payment  of  duties,  or,  to  sx>eak 
more  accurately,  the  government  wUl,  though  it  has  re- 
ceived the  duties,  recover  less,  by  precisely  their 
amount,  than  the  value  of  the  property,  the  ownership 
of  which  it  had  acquired  by  the  forfeiture. 

The  circumstance  that  the  goods  have  been  seized  in 
a  warehouse  can  in  no  way  affect  the  matter,  for  the 
claimant  asks,  not  that  the  goods  be  permitted  to  remain 
in  vmrehouse,  and  the  seizure  be  superseded,  but  that 
they  be  delivered  to  him  and  go  into  consumption. 
This  the  court  can  order  only  on  payment  of  duties. 

He  thus  puts  himself  precisely  in  the  position  of  one 
who  withdraws  goods  for  consumption,  and  the  value 
he  should  give  bond  for  is  the  value  of  the  goods  he  re- 
ceives, which  is  their  market  price,  or  the  sum  he  can 
obtain  for  them. 

Even  if  the  importer,  whose  goods  have  been  seized 
in  a  warehouse,  can,  on  applying  to  bond  them,  be  con- 
sidered as  retaining  any  right  to  avoid  payment  of 
duties  by  re-exporting  them,  a  single  illustmtion  of  the 
possible  results  of  the  mode  of  appraisement  suggested 
wiU  expose  its  erroneousness.  Let  us  suppose  the 
market  value  of  the  goods  to  be  equal  to  or  less  than 
the  amount  of  the  duties. 

Such  is  said  to  have  been  until  recently  the  case  with 
regard  to  whiskey. 

Their  market  value,  less  the  duties,  will,  in  such 
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case,  be  nothing,  and  the  claimant  can  procnre  their  de- 
livery to  him  on  giving  bond  in  a  nominal  sum. 

Iff  then,  he  can  omit  to  pay  the  duty,  and  re-export 
the  goods,  or  recover  the  duty  back  by  way  of  draw- 
back (as  lie  may  possibly  do  in  this  case  under  section 
14  of  the  act  of  August  30, 1842),  lie  may,  by  a  sale  in. 
a  foreign  market^  realize  from  them  a  sum  which, 
though  less  than  the  duties,  may  be  considerable,  while 
the  government^  which  has  established  its  title,  by  for- 
feiture, to  the  goods,  will  have  neither  duties,  goods, 
nor  a  bond. 

In  view  of  the  late  ruling  market  prices  of  whiskey, 
the  case  suggested  does  not  seem  an  extreme  one,  but 
the  case  is  illustrated  in  all  cases  where  the  amount  of 
the  duties  b^j*s  any  considerable  proportion  to  the 
market  value  of  the  goods. 

It  is  observed  by  the  learned  judge  of  the  southern 
district  of  New  York,  that  "  uniformity  of  principle  and 
equal  justice  to  importers,  in  all  cases,  can  be  carried 
out  oidy  by  varying  the  basis  of  appraisement  in  the 
manner  indicated  in  cases  of  delivery  bonds  on  seizures 
of  property  in  warehouses." 

With  all  deference,  I  must  be  allowed  to  observe 
that  the  proposed  variation  seems  to  me  to  introduce  a 
discrimination  between  importers  of  different  classes  not 
justified  by  reason  or  law. 

It  is  admitted  that  if  the  duties  have  been  paid,  and 
the  goods  are  seized  in  the  hands  of  the  importer,  he 
can  only  obtain  them  by  giving  bond  for  their  full 
market  value,  or,  in  other  words,  by  securing  the 
repayment,  in  case  of  condemnation,  of  the  value  he 
receives  wh^i  the  goods  are  delivered  to  him.  On  what 
ground  should  the  importer,  who  has  made  a  ware- 
house entry,  be  put  in  a  better  position  ? 

He  also  asks  for  and  receives  proi)erty  which  he  can 
at  once  convert  into  money,  and  for  which  he  can 
obtain  by  sales  the  sum  he  is  required  to  pay  in  case  of 
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coiidemnation.  The  goods  are  worth  that  sum  to  the 
govemment ;  and  what  right  has  he  to  ask  the  goyem- 
ment  to  surrender  them  without  receiving  a  bond  for 
their  fall  value  ? 

I  confess,  that  after  the  fullest  consideration,  I  have 
been  able  to  discover  nothing,  either  in  the  warehouse 
laws  or  the  provisions  of  section  89  of  the'act  of  1799, 
which  can  give  any  color  to  such  a  pretension. 

I  regret  exceedingly  to  be  obliged  to  dissent  from 
any  opinion  entertained  by  the  distinguished  judge  of 
the  southern  district  of  New  York,  especially  when  it 
is  sustained  by  that  of  his  eminent  predecessor. 

But  I  cannot  avoid  announcing  the  conclusions 
which,  after  the  best  consideration  I  can  give  the  sub- 
ject, I  have  reached.  My  belief  in  their  correctness  is 
strengthened  by  the  fact  that  they  seem  to  be  in  accord- 
ance with  the  views  entertained  by  the  learned  judge 
of  the  Pennsylvania  district,  whose  decision,  which  I 
have  not  had  the  advantage  of  seeing,  is  referred  to  in 
the  opinion  of  the  district  judge  of  the  southern  district 
of  New  York. 

An  order  must  be  entered  directing  the  goods  seized 
to  be  delivered  to  the  claimant,  on  his  executing  a  bond 
for  their  appraised  value,  without  deducting  the  duties, 
and  on  the  production  of  the  collector's  certificate  that 
the  duties  have  been  paid. 

Order  accordingly. 

Note. — See  also  the  next  case  in  the  text ;  United  States  9.  Three 
Horses. 

The  following  is  a  ftiller  statement  of  the  opinions  referred  to  by 
Judge  HoFFMAi?,  rendered  by  Judge  Blatchford  in  the  southern  dis- 
trict of  New  York,  and  Judge  Cadwaladek  in  the  district  of  Penn- 
sylvania, respectively. 

The  opinion  of  Judge  Blatchfoiid  was  delivered  in  the  case  of 
Four  cases  Silk  Ribbons;  and  is  reported  in  full,  1  Bevi,  2>.  (X  214. 
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After  referring  to  preylous  mureported  decisions  in  the  southern  dis- 
trict of  New  York,  upon  the  same  question,  the  opinion  proceeds : 

Under  the  acts  on  which  the  libel  in  this  case  is  founded,  the 
penalty  imposed  is  the  forfeiture  of  the  goods.  If  the  goods  are  not 
warehoused,  but  are  entered  for  consumption,  and  the  duties  on  them 
are  paid,  and  they  are,  when  seized,  in  the  hands  of  the  importer,  he 
loses,  if  the  goods  are  forfeited,  the  duties  which  he  has  paid,  and  the 
jgoods  also.  As  the  duties  on  the  goods  have  been  paid,  those  duties 
'enter  as  an  element  into  the  value  of  the  goods  at  the  time  of  their 
'seizure ;  and  the  government,  in  availing  itself  of  the  provisions  of  sec- 
tion 00  of  the  act  of  March  2, 1709,  in  case  the  goods  are  condemned 
and  not  delivered  on  bond  to  a  claimant,  and  selling  the  goods  at  auc- 
tion to  the  highest  bidder,  receives  the  market  value  of  the  goods,  of 
which  value  the  duties  form  a  part  The  government  receives  just 
what  the  importer  loses.  If,  after  the  government,  under  such  circum- 
stances, seizes  the  goods  for  forfeiture,  they  are  bonded  at  their  market 
value,  then,  in  case  they  are  condemned,  the  government  receives  and 
the  importer  loses  the  same  amount  as  if  they  were  not  bonded,  that  is, 
the  duties  which  have  been  paid,  and  the  value  of  the  goods  in  market, 
into  which  value  the  duties  enter  as  a  constituent  part. 

If  the  duties  on  the  goods  have  not  been  paid,  and  the  goods  are, 
when  seized,  in  warehouse  under  the  warehousing  acts,  with  a  bond  to 
secure  the  duties,  the  property  is  in  a  very  different  situation  from  that 
which  it  is  in  when  it  is  not  warehoused,  but  is  seized  in  the  hands  of 
the  importer,  after  a  consumption  entry  and  after  the  payment  of  du- 
ties. The  interpretation  uniformly  given  to  section  89  of  the  act  of 
March  2,  1799,  is  that  the  sum  at  which  the  property  seized  is  to  be 
appraised  is  its  value  as  of  the  time  and  place  of  seizure.  The  theory 
is,  that  the  government  is  entitled,  on  a  forfeiture  and  condemnation, 
to  the  value  of  the  property  as  it  stood  at  the  time  of  the  seizure — at 
the  time  it  thus  came  into  the  hands  of  the  government.  When  the 
property  is  not  warehoused,  but  is  seized  after  a  consumption  entry,  and 
after  the  duties  on  it  have  been  paid,  and  is  then  condemned,  this 
theory  is  carried  out  by  causing  the  importer  to  lose  and  the  govern- 
ment to  receive,  either  by  a  sale  of  the  property,  or  by  a  suit  on  the  bond 
given  to  procure  its  release  after  arrest,  what  was  its  value  as  it  came 
into  the  possession  of  the  government  at  the  time  of  its  seizure.  It  is 
true  that,  under  such  circumstances,  the  government  receives,  on  the 
consumption  entry,  the  duties  on  the  property,  and  that  afterward 
those  duties  enter  into  the  price  or  value  which  the  government 
receives  for  the  property,  after  it  is  condemned ;  and  thus,  according  to 
a  form  of  speech,  the  government  may  be  said  to  receive,  and  the 
importer  to  pay,  the  amount  of  the  duties  twice.    But  this  is  a  &llacy. 

27 
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The  duties  are  flnt  paid  m  duties  an  the  consomption  entry,  and  then 
the  pix^>erty  becomes  part  of  the  common  stock  of  the  coontiy,  and 
enters  into  its  markets,  and  has  a  merchantable  Talne,  composed  of  all 
the  elements  which  go  to  make  np  such  Tslne ;  such  as  cost  of  manofius- 
ture,  freight,  commissions,  duties,  mercantile  profit,  and  otho-  items. 
That  Talne  it  is,  which,  when  the  property  is  seized  under  such  a  state 
of  fiicts,  passes  from  the  importer  to  tiie  government ;  and  the  impcHter 
necessarily  loses  the  duties  he  has  paid,  and  the  money  value  of  the 
property,  which  otherwise  would  have  gone  into  his  own  pocket— oo 
more  and  no  less.  But  when  the  property  is  in  warehouse,  under 
a  bond  to  securo  the  duties,  it  is  there  subject  to  withdrawal  for  c<xi- 
sumption  on  payment  of  duties,  or  to  withdrawal  for  re-ezportatkn 
without  payment  of  duties.  If  seized  while  so  in  warehouse,  it  has,  at 
the  time  of  seizure,  a  value  composed  of  very  different  elements,  so  &r 
as  the  question  now  under  consideration  is  concerned,  from  those 
which  compose  its  value  when  it  is  not  in  warohouse,  but  is  seized  in 
the  hands  of  its  importer,  after  a  consumption  entry  and  after  the  pay- 
ment of  duties.  If  sold  by  the  importer  while  so  in  warehouse  under  bcmd, 
the  duties  do  not  form  an  element  of  its  price  or  value.  The  purchaser 
pays  to  the  importer  the  value  of  the  property,  not  including  any 
duties,  and  afterward  pays  the  duties  on  withdrawing  the  property  for 
consumption,  or  re-exports  it  without  paying  duties.  The  property 
cannot,  while  in  warehouse  under  bond  for  the  duties,  be  put  into  mar- 
ket for  consumption,  so  as  to  have  the  duties  enter  as  an  element  into 
its  value ;  and  if  it  is  withdrawn  for  re-exportation,  the  duties  can 
never  enter  into  its  value  in  any  market  in  this  country  under  its 
existing  importation.  These  views  show,  that  when  property  in  ware- 
house imder  bond  for  duties  is  seized,  the  duties  form  no  part  of  its 
value  at  the  time  it  is  seized.  Now,  applying  the  remedies  which  the 
law  gives  to  the  government  to  this  state  of  fiicts,  these  consequences 
follow.  If  the  government  enforces  the  foifeituro,  and  the  property  is 
not  released  on  bond,  but  is  sold,  the  government  receives  for  it,  by 
putting  it  into  market,  a  price  into  which  the  duties  enter  as  a  compo- 
nent part  (the  property,  when  sold,  being  put  into  competition  with 
other  property  of  the  same  kind  which  has  paid  duties),  and  thus  the 
government  receives  not  only  what  was  the  value  of  the  property  to  the 
importer  at  the  time  of  the  seizuro,  but  also  an  additional  value  repre- 
senting the  amount  of  dutiea  Thus,  the  government  virtually  receives 
the  duties  on  the  property,  and  also  its  value  at  the  time  of  seizure. 
It  receives  what  the  importer  ought  to  lose,  namely,  the  value  of  the 
property  to  the  importer  at  the  time  of  its  seizure;  and  it  also  practi« 
cally  receives  the  duties,  by  receiving  the  same  price  for  the  property 
which  it  would  bring  if  it  had  paid  duties^    It  aLso  claims  the  right  to 
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enforce  against  the  importer  the  bond  for  duties  given  on  the  entry  for  * 
warehonse.  If  it  should  be  allowed  to  enforce  that  bond,  then,  in  such 
case,  as  in  the  case  where  the  property  was  condemned  and  sold  on  be- 
ing seized  while  not  in  warehouse,  but  while  in  the  hands  of  the  im- 
porter, after  a  consumption  entry  and  after  the  payment  of  duties, 
it  would  seem  to  receive  the  amount  of  the  duties  twice..  But  this 
again  is  specious.  The  bond  for  duties  given  by  the  importer,  if  en- 
forceable, would  be  enforced  by  reason  of  the  voluntary  act  of  the 
importer  in  giving  it.  The  transaction  of  giving  such  bond,  and  any 
.rights  of  the  government  under  it,  are  separate  and  distinct  from  the 
rights  acquired  by  the  government  by  virtue  of  any  fraud  which  justi- 
fies the  seizure  of  the  property.  As  to  what  the  government  receives  as 
representing  duties  when  it  sells  the  property  in  market,  it  receives  that 
as  an  incident  of  sovereignty.  The  property  has  virtually  been  im- 
ported by  the  government  itself,  and  it  has  the  right  to  put  it  into  the 
market,  and  all  it  receives  for  it,  as  representing  duties  on  like  property, 
is  clear  gain.  But  such  gain  arises  from  the  principle  that  the  govern- 
ment pays  no  duties  on  articles  imported  by  itself.  If  the  government 
imports  property  which  is  afterward  sold  by  it,  it  receives  on  the  sale  a 
price  into  which  the  amount  of  duties  on  like  property,  when  imported 
by  an  individual,  enters  as  a  constituent  part,  and  the  gain  thereby 
accruing  to  the  government  is  an  inherent  incident  of  its  sovereign 
right.  But,  although  the  course  of  proceeding  in  the  case  of  a  sale  on 
forfeiture  where  the  goods  are  in  warehouse  under  bond,  may  bear  the 
semblance  of  giving  to  the  government  the  amount  of  the  duties  on  the 
property  twice,  in  addition  to  the  value  of  the  property  to  the  importer 
at  the  time  of  its  seizure,  yet  the  importer  loses  nothing  but  what  was 
the  value  to  himself  of  the  property  at  that  time ;  and,  if  the  bond 
given  by  him  for  the  duties  is  enforced,  he  loses  those  also. 

At  this  stage  comes  up  the  question  now  presented  for  discussion. 
If  the  property  proceeded  against  in  this  suit  is  released  on  a  bond 
such  as  the  government  insists  on — ^namely,  a  bond  for  the  value  of  the 
property  when  seized,  including  the  duties — and  the  property  is  con- 
demned in  the  suit,  the  government  will  receive,  under  such  bond,  not 
only  the  value  of  the  property  to  the  importer  at  the  time  of  seizure, 
but  also  an  additional  value,  representing  the  amount  of  the  duties ; 
and,  besides  that,  it  will  receive  the  duties  imposed  by  the  collector,  in 
case  the  goods  are  withdrawn  for  consumption.  It  will  thus  receive,  in 
all,  just  what  it  would  receive  in  case  the  property  were  condemned 
and  sold,  on  its  seizure  while  not  in  warehouse,  but  while  in  the  hands 
of  the  importer,  after  a  consumption  entry,  and  after  the  payment 
of  duties.  And  it  will  not  receive  that  fuU  amount,  if  a  bond  for  the 
value,  less  the  duties,  is  given.    But  it  has  been  already  shown  that  ih» 
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warehoosing  system  introduces  a  change,  to  the  full  benefits  of  which 
the  importer  is  entitled.  Where  the  property  is  not  warehoused,  the 
government  receives  the  duties ;  and  if  it  afterward  seizes  and  con- 
demns the  property,  it  receives  its  full  market  value.  If  the  property 
is  warehoused,  and  then  seized,  condemned,  and  sold,  without  being 
delivered  to  the  claimant  on  bond,  the  government  acquires  the  title  to 
the  property,  and  sells  it  in  like  manner  as  if  it  had  itself  imported  it. 
But  in  case  such  a  bond  as  the  government  claims  to  receive  in  the 
present  case  is  given,  the  importer  will,  as  we  have  seen,  lose,  if  the 
property  is  condemned  in  the  suit,  not  only  what  was  the  value  to  him 
of  the  property,  in  warehouse,  at  the  time  of  its  seizure,  but,  in  addi- 
tion, a  sum  equal  to  the  amount  of  the  duties  legally  chargeable 
thereon ;  and  ifj  after  thus  bonding  the  property,  he  withdraws  it  for 
consumption,  he  must  pay  the  duties  on  it  in  cash  to  the  collector,  not- 
withstanding the  amount  of  them  has  been  included  in  such  delivery 
bond.  He  will  thus,  in  case  of  a  condemnation,  lose  more  than  he  would 
if  the  property  were  not  delivered  to  him  on  bond,  but  were  to  remain 
in  the  hands  of  the  government,  and  be  sold  by  it  In  each  case,  the 
same  offense  is  charged  and  has  been  committed,  for  which  the  property 
is  forfeited.  In  each  case  the  property  is  in  warehouse,  under  bond  for 
the  duties.  The  merchandise  is  equally  guilty  in  each  case  ;*  but,  if  the 
claimant  seeks  to  avail  himself  of  the  privilege  of  bonding  his  property 
when  it  is  seized  while  in  warehouse,  he  cannot  do  so,  according  to  the 
views  urged  by  the  government,  without  imposing  upon  himself  a  lia- 
bility, in  case  the  property  is  condemned,  which  he  will  not  incur  if  he 

leaves  the  property  in  the  hands  of  the  government To 

require  from  the  importer  such  a  bond  as  the  government  claims 
would  be  to  deprive  him  practically  of  the  benefit  of  bonding  ware- 
housed property  seized  and  prosecuted  while  in  warehouse.  But  if  the 
property  is  delivered  to  the  claimant  on  a  bond  for  its  value  when 
seized,  not  including  the  duties,  then,  if  the  property  is  condemned  in 
the  suit,  the  importer  will  lose  the  same  amount  as  if  he  had  not 
bonded  the  property,  and  no  more ;  and  will  thus  have  the  full  benefit 
of  the  privileges  of  the  warehouse  system,  and  the  ftill  benefit  of  the 
system  of  bonding  provided  by  section  89  of  the  act  of  1709. 


The  opinion  of  Judge  Oadwalader  was  delivered  in  the  case  of 
United  States  v.  Segars,  and  is  reported  16  Leg.  Int.  888 ;  8  PhiL  517. 

After  stating  the  facts  and  reviewing  the  various  provi^ons  of  acts 
of  Congress  bearing  upon  the  assessment  of  duties,  both  such  as  the 
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opinion  denominates  regular  duties,  and  those  termed  additumaly  it 
proceeds: 

The  present  question,  however,  concerns  the  regular  duties  only. 
The  question  is  whether  the  amount  of  these  duties,  which  is  to  be  paid 
by  the  claimant  at  all  events,  is  to  be  deducted  by  the  appraisers  in 
their  ascertainment  of  the  value  for  which  he  is  to  give  the  bond.  The 
question,  in  other  words,  is,  whether,  if  judgment  of  condemnation  be 
rendered,  he  is  to  hee  the  amount  of  then  duties  as  toeU  as  the  value  of  the 
property  forfeited, 

A  series  of  subsequent  laws  has  established  a  system  of  appraisement 
under  which  all  subjects  of  ad  valorem  duty  are  valued  by  sworn  public 
officers.    These  laws  have  imposed,  in  certain  cases,  a  penal  increase  of 
the  duties  upon  imported  merchandise  invoiced  at  a  d^gnated  rate 
below  the  proper  valuation.    It  is  also  indictable  as  a  misdemeanor  to 
make  out,  or  pass,  or  attempt  to  pass,  any  fulse,  forged,  or  fraudulent 
invoice  through  the  custom-house.    In  the  cases  reported  in  16  Pet. 
842 ;  3  How,  197 ;  and  17  Id,  85,  the  supreme  court  has  decided  that 
these  enactments  have  not  impliedly  repealed  the  provision  in  section 
66  of  the  act  of  1709,  that  where  imported  goods  are  &lsely  invoiced 
with  a  design  to  evade  the  payment  of  any  part  of  the  duties,  the  goods 
or  their  value  are  liable  to  foifeiture.    In  the  last  of  these  cases  the 
court  say  that  if  the  additional  duty  of  twenty  per  cent,  imposed  when 
the  appraised  value  exceeds  the  invoice  price  by  ten  per  cent,  has  been 
levied  upon  the  goods  by  the  government,  it  cannot  forfeit  them  under 
section  66  of  the  act  of  1799,  but  if  the  collector  is  satisfied  that  such 
an  undervaluation  in  the  invoice  has  been  made  with  intent  to  evade 
the  duties,  then,  instead  of  levying  the  additional  duty,  a  forfeiture  may 
be  declared.    The  court  added  that  a  forfeiture  may  be  declared  in 
cases  of  undervaluation  of  less  than  ten  per  cent  of  the  invoice  price 
where  the  fraudulent  design  exists.    17  JEoto.  93,  94.    If  the  court  had 
been  of  opinion  that  no  duties  whatever  could  be  levied  upon  forfeited 
goods,  they  would  not  have  made  this  remark  distinctively  as  to  the 
additional  duty  alone.    The  distinction  between  the  additional  and 
regular  duty  was  recognized  conversely  m  Stairs  v.  Peaslee,  18  Sow. 
521,  529,  in  certain  remarks  of  the  court  upon  the  case  of  Bartlett  v. 
Kane,  16  /<2. 263.    In  this  case,  goods  entered  at  the  invoice  price  had 
been  found  by  the  appraisers  to  be  invoiced  ten  per  cent  below  the 
dutiable  value.    The  penal  duty  of  twenty  per  cent  had  therefore  been 
exacted.    A  portion  of  the  goods  were  warehoused,  and  afterwards 
entered  for  exportation.    On  these  goods  the  regular  duty  was  return- 
able to  the  importer.    But  the  court  was  of  opioion  that  the  collector 
could  retain  the  penal  duty  upon  them,  which  had  been  levied.    The 
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reason  of  the  distinction  had  been  partially  indicated  in  the  prerions 
case  of  McLane  v.  United  States,  6  Pet,  404, 427.  There  prohilnted 
goods,  which  could  not  regularly  have  become  dutiable,  were  the  sub- 
ject of  consideration.  The  supreme  court  said  that  ^no  duties,  a$ 
tuehy  can  legally  accrue  upon  the  importation  of  prohibited  goods,'' 
assigning  as  the  reason  that  '^they  are  not  entitled  to  entiy  at  the 
custom-house."  This  language  implies  that  the  contrary  should  be  the 
rule  as  to  sach  forfeited  goods  as  have  been  or  ought  to  have  beoi 
entered  at  the  custom-house.  The  liability  of  the  importer  for  the  duties 
upon  goods  of  the  latter  class  depends  upon  a  personal  contract  implied 
in  his  act  of  importation.  But  the  implication  of  such  a  contract  can- 
not be  extended  to  a  penal  addition  to  the  duty.  It  may,  for  some  par- 
poses,  be  extended  so  as  to  include  such  a  eimple  addition  to  the 
invoiced  yalueois  the  appraisers  may  make  without  a  penal  increase  of 
its  amount.  But  this  is  not  the  rule  for  the  purposes  of  section  89  of 
the  act  of  1790,  under  which  the  proper  assessment  of  the  duties  is  upon 
the  inyoice  as  if  it  were  f&ir  and  unimpeached.  This  rule  could  not 
here  be  departed  from  without  prejudging,  more  or  less,  the  question 
for  ultimate  a^udication.  A  case  in  which  a  forfeiture  is  insisted  upon 
should  not  be  thus  prejudged  in  any  degree  in  a  preliminary  stage  of 
the  proceedings. 

The  existence  and  character  of  the  distinction  between  the  addi- 
tional and  the  regular  duty  haying  been  thus  ascertained,  we  may  now 
consider  some  authorities  which  bear  less  indirectly  upon  the  question 
whether  an  importer  of  dutiable  <goods  is  liable,  personally,  for  the  du- 
ties upon  them  when  they  are  forfeited.  Hereafter  the  word  duties  will 
be  understood  as  designating  what  haye  hitherto  been  called  regular 
duties. 

Salter  «.  Malapert,  1  HoU,  883,  was  an  action  of  debt  for  the  recoy- 
ery  by  farmers  of  the  customs  of  a  statutory  duty  of  twelye  pence  in  the 
pound  for  goods  imported  by  foreign  merchants  and  unladen  without 
payment  of  the  duty.  The  farmers  had  receiyed  the  grant  of  the  cus- 
toms, but  not  of  the  forfeitures.  These  the  king  had  reseryed.  The 
importers  had  compounded  for  the  forfeiture  with  the  king,  and 
pleaded  this  in  bar  of  a  suit  against  them  by  the  farmers  for  the  duty. 
The  plainti^  demurred  to  the  plea.  Judgment  was  giyen  for  the 
plaintiffs^  The  reason  of  the  judgment,  as  deliyered  by  Chief  Baron 
Taktield,  was  that  the  duty  of  a  shilling  in  the  pound  became  a  debt 
upon  the  bringing  of  the  goods  into  port,  when  the  plaintiff  acquired 
&  yested  right  of  action.  Upon  the  authority  of  this  decision,  Chief 
Baron  Comtk  (Com,  Big,  Debt  A.  9),  under  the  head  of  dM  upon  eon- 
tract  implied^  states  the  law  to  be  that  debt  lies  for  customs  due  for  vmt- 
ihandisSy  though  the  goods  tixe  forfeited  for  fianrpayment. 
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In  Swinerton  «.  Wolstonholme,  reported  by  Sir  M.  Hale,  in  his 
teatise  on  the  Customs  (Harg.  L,  T,  214),  the  reason  upon  which  the 
aboye  decision  is  founded  was  reconsidered.  A  majoiitj  of  the  barons 
of  the  exchequer  were  of  opinion  that  the  "  duties  grow  due  by  the  un- 
loading." The  opinion  afterwards  entertained  in  England  by  the 
crown  lawyers  appears  to  haye  been  that  the  voluntary  brining  of 
goods  within  the  limits  of  a  port  of  entry,  with  intent  that  they  shall 
be  unladen,  renders  them  liable  to  duty.  Beeves  on  Ship,  260,  261.  In 
Meredith  o.  United  States,  13  Pet,  408-496,  this  rule  was  recognized  as 
having  been  established  in  5  Cranck,  868,  and  9  JcL  104.  The  court 
said  that,  in  a  fiscal  sense,  the  right  of  the  government  to  duties  upon 
goods  accrues  on  their  arrival  at  a  port  of  entry ;  that,  under  the  credit 
system  then  in  force,  the  duty  was  not  extinguished  by  taking  a  bond 
which  either  did  not  cover  the  whole  sum  due,  or  was  not  executed 
by  all  the  parties  liable,  and  that  the  amount  justly  due  might  be 
recovered  in  an  action  of  debt,  although  no  such  bond  as  was  then 
required  by  law  had  been  given,  and  might  be  thus  recovered  inde- 
pendently of  any  official  or  other  assessment  of  the  duties.  The  court 
said  ^^  an  action  of  debt  lies  in  favor  of  the  government  against  the  im- 
porter, for  the  duties,  whenever  by  accident,  mistake,  or  fraud,  no 
duties,  or  short  duties  have  been  paid.''  See  also  United  States  9. 
Lyman,  1  Mw.  482. 

In  Wood  0.  United  States,  16  Pet,  342,  862,  and  Taylor  «.  United 
States,  3  Eato,  197,  goods  imported  at  New  York,  after  having  been 
}>assed,  in  regular  form,  through  the  custom-house  there,  had  been 
seized,  in  the  one  case  at  Philadelphia,  in  the  other  case  at  Baltimore, 
in  the  hands  of  agents  of  the  respective  importers.  The  goods,  in  such 
case,  were  condemned  as  forfeited  for  fraudulent  undervaluation  in  the 
invoices  upon  which  they  had  been  entered.  These  cases  decide  that 
the  payment  by  the  importer  to  the  United  States  of  the  full  amoimt  of 
duties  assessed  by  the  collector  and  naval  officer  upon  goods  passed  by 
the  appraisers  of  the  customs  at  the  invoiced  value,  and  delivered  un- 
der a  formal  permit,  is  no  bar  to  such  a  subsequent  proceeding  to  for- 
feit the  goods.  The  success  of  the  fraud  by  which  the  officers  of  the 
customs  had  been  deceived,  was,  of  course,  no  justification.  The 
importers,  in  these  cases,  lost  the  goods  as  well  as  the  amount  of  the 
duties  which  had  previously  been  paid.  Section  66  of  the  act  of  1799, 
under  which  the  goods  were  condemned,  imposes,  in  the  alternative,  as 
we  have  seen,  a  forfeiture,  either  of  the  goods,  or  of  their  value,  to  be 
recovered  of  the  importer.  If  those  goods,  instead  of  being  stiU  in  the 
haf  ds  of  the  importers,  or  of  their  own  agents,  had  been  previously 
sold  in  the  market,  the  pecuniary  wdue  could,  therefore,  have  been 
recovered  from  the  respective  importers  in  actions  of  debt  at  the  suit  of 
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the  United  States.  See  Caldwell  0.  United  States,  8  Bow.  366.  The 
amount  of  the  duties  previously  paid  could  not  then  have  been  set  off 
as  a  deduction  from  the  full  value  which  would  have  been  recoverable. 
The  circumstance  that  the  duties  have  not  been  paid  when  the 
proceeding  to  forfeit  the  goods  is  instituted  is,  in  reason,  attended  with 
no  difference  in  favor  of  the  importer.  If  the  proceeding  is  ground- 
less, the  goods  are  to  be  restored  to  him,  but  the  regular  duties  are  to 
be  paid.  If  the  goods  are  condemned,  he  loses  them,  but  this  does  not 
exempt  him  from  liability  for  the  duties.  In  18  Pet.  498,  the  supreme 
court  cited  with  approbation  a  decision  of  the  English  court  of 
exchequer,  2  Anitr,  658,  that  where  a  dutiable  article  wbs  lost  or  de- 
stroyed by  a  casualty  before  it  became  available  to  the  party  personally 
lL%ble  for  the  duty,  his  liability  nevertheless  continued.  If  the  loss  of 
the  property  by  misfortune  does  not  exempt  him,  his  loss  of  it  from  his 
own  fraud  should  not  cause  an  exemption.  In  the  present  case,  if  the 
goods  are  not  bonded,  a  personal  action  for  the  duties  will  be  main- 
tainable against  the  importer.  He  could  not  plead  in  bar  of  it  that  the 
goods  are  the  subject  of  a  pending  prosecution  for  an  alleged  forfeiture. 
He  could  not  have  avoided  this  liability  by  omitting  to  clainx  the 
goods.  He  cannot  escape  from  it  by  withdrawing  his  claim,  or  by 
confessing  the  forfeiture  of  the  goods,  or  otherwise  abandoning  them 
to  the  United  States.  The  liability  for  the  duties  as  a  debt  may  thus  be 
enforced  as  well  before  as  after  their  condemnation. 

If  the  goods  are  to  be  delivered  to  him  upon  substituting  the  pro- 
posed bond  for  them,  it  should  be  a  substitute  for  their  fiill  value,  not 
for  the  value  less  the  amount  of  the  duties  which  are,  at  aU  events,  to 
be  paid.  The  bond  stands  in  the  place  of  the  property  which,  in  case 
of  condemnation,  would,  if  no  bond  had  been  given,  have  been  sold  by 
the  marshal  Under  such  a  sale  by  the  marshal,  the  whole  proceeds 
must  be  paid  into  the  court,  if  any  question  as  to  their  distribution  is 
to  be  determined.  It  may  be  said  that  as  there  was  a  lien  for  the 
duties,  they  must,  if  not  previously  paid,  be  discharged  out  of  the  pro- 
ceeds when  they  are  thus  paid  into  court.  It  is  true  that  such  a  lien 
exists,  and  that  it  may,  in  case  of  the  importer's  insolvency,  be  the  only 
available  security  to  the  United  States  for  the  duties.  But  the  exist- 
ence of  such  an  additional  security  for  them  cannot  alter  the  rule 
of  law  that  the  importer  of  goods  which  are  forfeited  or  forfeitable  is 
personally  liable  for  the  duties. 

In  Hoyt  V.  United  States,  10  Bow.  109,  187,  goods  had  under 
a  petition  like  the  present  been  appraised,  and  a  bond  given  for  the 
appraised  value.  They  were  afterwards  condemned,  whereupon  the 
amount  of  the  bond  was  paid  into  court.  The  collector,  naval  officer, 
and  surveyor  were  entitled  to,  and  received,  one-half  of  this  amount) 
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and  the  United  States  the  other  moiety.  The  collector,  suggesting  on 
behalf  of  himself  and  his  brother  officers,  that  the  amount  of  the  duties 
on  the  goods  had  been  deducted  from  the  valuation  before  the  return 
of  the  appraisement,  and  that  the  sum  paid  into  court  was  therefore 
less  by  that  amount  than  the  full  value  of  the  forfeited  goods,  insisted 
that  the  duties  were  a  part  of  the  forfeiture,  and  that  their  amount 
should  be  divided  by  the  United  States  with  the  officers.  In  support 
of  the  position  thus  assumed,  it  was  contended  that  tu)  duties  are  de- 
manddbU  upon  forfeited  goods.  The  opinion  of  the  court  contains  an 
abstract  of  the  relevant  provisions  of  sections  89,  90,  and  91  of  the  act 
of  1799.  The  decision  was,  that  when  the  claimant  elects,  under  their 
provisions,  to  give  a  bond  and  pay  the  duties,  with  a  view  to  the  de- 
livery of  the  vessel  or  goods  to  him,  "  the  duties  thus  paid  constitute 
no  part  of  the  proceeds  of  the  goods  forfeited."  The  court,  in  arriving 
at  this  conclusion,  remarked,  incidentally,  that  if  the  vessel  or  goods 
are  condemned,  the  claimant  ^^  loses  as  well  the  duties  paid  or  secured^  as 
the  property  seized  and  eondemned.'"  This  could  not  be  the  case  if  the 
amount  of  duties  had  been  deducted  by  the  appraisers  from  their 
valuation,  before  its  return  to  the  court.  The  case  might  have  been 
adjudged  without  a  decision  of  this  question.  But  the  simplest  mode 
of  adjudication  was  to  decide  the  question;  and  this  mode  was 
adopted.  The  question,  therefore,  cannot  be  considered  as  an  open 
one.  Consequently  these  goods  are  to  be  appraisea  at  their  market 
value  here,  from  which  there  should  be  no  deduction. 
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J>i8trict  Court;  Eastern  District  qf  Mickigar^ 

March  T.,  1870. 

Collection  of  Duties.— Boim  foe  Retubk  of  Seizxuo 

OOODS. 

Under  section  89  of  the  duties  collection  act  of  1799, — ^which  allows 
goods  seized  for  non-payment  of  duties  to  be  appraised,  and  dehr- 
ered  to  the  owner  upon  his  giving  a  bond  for  the  payment  of  the 
appraised  value  and  producing  a  certificate  that  the  duties  have 
been  paid  or  secured, — the  certificate  should  show  payment  of  all 
burdens  or  taxes  imposed  upon  the  property  by  the  United  States  as 
the  condition  of  allowing  it  to  be  imported;  including  any  sum  im- 
posed under  the  act  of  March  3,  1865,  authorizing  an  addidonsl 
sum  of  twenty  per  cent  ad  taHorem  to  be  levied  in  cases  where  the 
appraised  value  shall  exceed  ten  per  cent  more  than  the  value  at 
which  the  goods  were  entered. 

The  loTid  to  be  given  under  section  89  of  the  act  of  1799,  should  be  for 
the  actual  cash  value  of  the  property  at  the  time  and  place  of 
seizure,  without  deduction  for  duties  paid,  where  the  property  has 
been  seized  in  the  hands  of  the  importer. 

It  seemSy  that,  where  the  goods  have  been  seized  in  v>areJu?tue,  the  duties 
maybe  deducted,  in  determinin^the  amount  for  which  the  claimant 
must  give  bond. 

Petition  for  return  of  goods  seized  as  xmlawfully  im- 
ported. 

The  custom-house  officers  having  seized  certain  live 
stock  upon  an  information  alleging  that  it  had  been 
imported  without  payment  of  fall  duties,  John 
O'Rourke,  the  owner  and  claimant  of  the  property 
seized,  presented  a  petition  setting  forth  that  he  en- 
tered the  property  at  the  custom-house  at  Port  Huron, 
at  the  sum  of  three  hundred  and  eighty  dollars  and 
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fifty  cents,  in  gold,  and  -paid  the  duties  imposed  by  law 
at  that  valuation, — ^namely,  seventyrsix  dollars  and 
fifty  cents,  gold ;  and  praying  for  an  order  that  the 
property  be  delivered  to  him  upon  his  producing  the 
requisite  certificate  of  the  payment  of  that  amount  of 
duties,  and  upon  the  execution  of  a  bond  for  the  pay- 
ment of  the  sum  at  which  the  property  might  be  ap- 
praised as  required  by  law;  and  that,  for  that  pur- 
pose, the  property  might  be  appraised  at  its  cash 
value  at  Port  Huron,  less  the  duties  legally  chargeable 
upon  it. 

It  appeared  that  the  property  was  imported  in 
March,  1870,  and  was  entered  at  the  amount  stated  in 
the  petition,  and  the  duties  on  that  amount  were  paid. 
The  collector,  however,  caused  a  new  appraisement  to 
be  made,  which  showed  the  true  value  of  the  prop- 
erty in  Canada,  whence  it  was  exported,  to  have  been 
seven  hundred  and  fifteen  dollars.  This  being  more 
than  ten  per  centum  above  the  sum  at  which  the  prop- 
erty was  entered,  the  collector,  after  levying  the  full 
amount  of  duty  imposed  by  law,  levied  in  addition 
thereto  a  duty  of  twenty  per  centum  ad  valorem  on 
such  appraised  value,  under  section  7  of  the  act  of 
March  3,  1865,  13  Stat,  at  L.  493,  providing  that,  in 
such  cases,  "in  addition  to  the  duties  imposed  by  law  " 
on  the  proi)erty,  "there  shall  be  levied,  collected  and 
paid  a  duty  of  twenty  per  centum  ad  tailor  em  on  such 
appraised  value. ' ' 

None  of  the  duties  had  been  paid,  over  and  above 
the  seventy-six  dollars  and  fifty  cents  paid  on  the  sum 
at  which  the  property  was  entered.  The  property  was 
in  the  hands  of  the  marshal  by  whom  it  had  been 
seized,  under  the  information  filed,  while  in  the  hands 
of  the  importer. 

A.  jRusseU,  for  the  i>etition. 
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A.  B.  Maynard^  District- Attorney,  and  /.  W.  Firir 
ney^  for  the  United  States. 

Long  YEAR,  J. — ^This  application  is  founded  on  sec- 
tion 89  of  the  act  of  March  2,  1799,  1  Btat.  at  L.  696. 
That  statute  provides  that  in  such  cases  the  goods,  &c., 
shall  be  appraised,  and  on  the  return  of  the  appraise- 
ment, if  the  claimant  shall  give  a  bond  as  prescribed 
by  the  section,  for  the  payment  to  the  United  States  of 
a  sum  equal  to  such  appraisement,  and  shall,  more- 
over, "  produce  a  certificate  ....  that  the  duties 
on  the  goods  ....  have  been  paid  or  secured  in 
like  manner  as  if  the  goods  had  been  legally  entered," 
the  court  shall  order  such  goods,  &c.,  to  be  delivered 
to  such  claimant. 

The  questions  presented  for  decision  are : — First 
What  "duties"  are  required  to  be  certified  as  paid  in 
order  to  entitle  the  claimant  to  a  delivery  of  the  prop- 
erty ? — ^and.  Second.  Should  the  appraisement  be  the 
value  of  the  property  less  the  duties  paid,  or  the  fall 
value  without  deduction  % 

These  questions  do  not  appear  to  have  been  hereto- 
fore presented  to  this  court.  The  second  question, 
however,  does  appear  to  have  been  presented  and  folly 
considered  by  Judge  Blatchford  in  the  district  court 
for  .the  southern  district  of  New  York,  in  the  case  of 
Foifr  cases  of  Eibbons,  1  Ben.  D.  Ct.  214.* 

1.  As  to  the  first  question, — ^what  duties  must  be 
certified  to  have  been  paid, — ^the  statute  specifies  "the 
duties  on  the  goods,  &c."  What  are  "the  duties  on 
the  goods"  in  this  case?  The  term  "duties"  is  clearly 
meant  to  and  does  include  all  burdens  or  taxes  im- 
posed upon  property  imported  into  the  country,  and 
all  other  burdens  or  taxes  upon  such  property  declared 
to  be  such  by  law.    First  There  is  twenty  per  centum 

*  Ante,  416. 
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ad  vaUbrem  upon  the  actual  value  at  the  place  from 
whence  the  property  is  exported.  In  case  an  appraise- 
ment is  made  by  the  collector,  as  in  this  case,  such  ap- 
praisement must  be  taken  to  be  the  actual  value  until 
set  aside  by  higher  authority,  under  certain  proceed- 
ings prescribed  by  statute,  but  which  have  not,  in  this 
case,  been  resorted  to  by  the  claimant.  Second.  The 
additional  twenty  per  centum  ad  valorem  required  to 
be  levied,  &c.,  by  the  act  of  March  3,  1865,  in  case  the 
appraised  value  shall  be  ten  per  centum  more  than  the 
sum  at  which  the  property  was  entered.  This  is  ex- 
pressly declared  by  the  act  to  be  *'  duty."  It  may  be 
said  that  this  additional  levy  is  in  the  nature  of  a  pen- 
alty ;  but  the  statute  prescribes  that  it  shall  be 
"levied,  collected,  and  paid,'*  as  "duty."  There  is  no 
room  for  construction  here.  The  statute  fixes  its  char- 
acter, and  there  can  be  no  doubt  the  word  "duties"  in 
section  89  includes  not  only  the  original  duty  of  twenty 
per  centum,  but  also  the  added  duty  of  twenty  per 
centum,  both  to  be  estimated  upon  the  value  as  ap- 
praised by  the  collector.  The  words  "liave  been 
paid,"  &c.,  "iTi  like  manner  as  if  the  goods,"  &c., 
"had  been  legally  entered,"  refer  to  the  manner  of 
payment,  &c.,  and  not  to  the  amount  to  be  paid. 

The  certificate,  therefore,  must  show  the  whole 
amount  of  duties  paid,  including  the  twenty  per  centum 
added  duty. 

2.  The  appraisement  must  be  the  actual  cash  value  of 
the  property  at  the  time  of  the  seizure.  The  property 
was  seized  in  the  hands  of  the  importer.  This  presents 
a  very  different  question  from  that  of  a  case  of  goods 
seized  in  wai^ehouse.  Goods  in  the  hands  of  the  im- 
porter have  entered  into  and  form  a  part  of  the  general 
stock  of  the  country,  and  are  worth  in  cash  just  what 
any  such  goods  are  worth  at  the  time  and  place  of 
seizure,  and  such  market  value  is  the  same  whether  the 
duties  have  been  paid  or  not.    In  fact,  the  legal  duties 
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to  whicli  imported  goods  are  subject  enter  into  aad  con- 
stitate  a  part  of  their  value  in  the  hands  of  the  importer, 
and  to  deduct  these  duties  would  be  to  appraise  the 
property  at  so  much  less  than  its  actual  value. 

Not  so  with  goods  seized  in  warehouse.  In  that 
case  the  goods  have  never  entered  into  the  consumptioii 
of  the  country,  and  constitute  no  part  of  its  general 
stock.  Such  goods  cannot  be  placed  in  market  with- 
out first  paying  the  duties.  Such  duties  may  never  be 
paid,  because  the  goods  may  be  re-exported*  At  the 
time  of  the  seizure  the  goods  are  virtually  in  the  hands 
of  the  government^  and  have  been  from  the  moment 
they  touched  our  shores,  and  there  they  must  remain 
until  they  are  released  on  x>a'ynient  of  duties,  or  for 
exportation,  or  on  a  bond  for  their  value  under  section 
89  of  the  act  of  1799.  The  value  of  such  goods  at  the 
time  of  seizure,  therefore,  is  evidently  what  would  be 
their  market  value  if  they  had  entered  into  the  con- 
sumption of  the  country,  at  the  place  of  seizure^  less 
the  amount  of  duties  required  to  be  paid  to  bring  them 
into  market. 

This  distinction  between  goods  in  the  hands  of  the 
importer  and  goods  in  warehouse  is  clearly  and  dis- 
tinctly recognized  in  the  case  of  Four  cases  of  Silk  Rib- 
bons, before  cited.  1  Ben.  J).  Ct.  214.  I  entirely  con- 
cur in  the  reasoning  and  conclusions  of  the  learned 
district  judge  in  that  case.* 

The  appraisement,  therefore,  must  be  the  actual 
cash  value  of  the  property  at  Port  Huron,  at  the  time 
of  the  seizure,  without  any  deduction,  and  a  certificate 
•f  the  payment  of  the  fall  amount  of  duties  levied, 
including  the  added  duty  of  twenty  per  centum,  must 
be  produced  before  the  property  can  be  delivered  to 
the  claimant. 

*  AnU,  416. 
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District   Court;    Eastern  District  of  Michigan, 

June  T.y  1870, 

Abb£3T  of   Offenders. — Exakination.— Crdcinal 

Informations. 

"Wliere  a  motion  to  quash  an  indictment  is  fomided  upon  the  allegation 
that  no  evidence  whateyer  of  defendant's  guilt  was  adduced  in  sup- 
port of  the  application  for  a  warrant  for  his  arrest,  the  court  may 
inquire  into  this  allegation,  and,  if  it  is  established,  quash  the  indict- 
ment ;  though  they  cannot  inquire  into  the  sufficiency  of  such  evi- 
dence, if  any  was  produced. 

A  certified  copy  of  an  information  filed  for  an  offense  against  the  laws 
of  the  United  States,  without  copies  of  some  oath  or  affirmation  to 
facts  showing  probable  cause  to  believe  the  defendant  guilty,  does 
not  authorize  issuing  a  warrant  of  arrest. 

It  is  not  lawful  to  arrest  a  person  in  one  district,  for  an  alleged  offense 
against  the  laws  of  the  United  States,  and  remove  him  to  another  dis- 
trict for  examination ;  nor  can  a  district  judge  authorize  such  removaL 
The  offender,  upon  being  arrested,  is  entitled  to  be  taken  before  the 
proper  officer  of  the  district  in  which  the  arrest  is  made,  for  examina- 
tion ;  and  if  probable  cause  is  not  shown,  or  if  (the  case  being  bail- 
able) he  gives  bail,  he  is  entitled  to  be  discharged.  It  is  only  after  a 
commitment  upon  the  results  of  such  examination  that  an  order  can 
be  made  to  remove  him  to  the  district  in  which  the  trial  is  to 
be  had. 

Criminal  proceedings  in  the  courts  of  the  United  States  are  according 
to  the  course  of  the  comm(»i  law;  except  so  fiir  as  has  been  other- 
wise provided  by  the  constitution  or  acts  of  Congress.  They  are  not 
affected  by  the  laws  of  the  several  States. 

Hence  it  is  not  necessary  that  the  names  of  witnesses  for  the  prosecu- 
tion should  be  indorsed  on  the  indictment  or  information  preferred 
in  one  of  those  courts;  although  such  indorsement  may  be  required 
by  statute  of  the  State. 

An  offense  against  the  laws  of  the  United  States,  which  is  of  a  charao- 
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ter  not  capital  or  in&moua,  may  be  prosecuted  in  the  courts  of  the 
United  States,  by  an  information,  according  to  the  oonrse  of  the 
common  law. 
The  proper  course  of  proceeding  in  issuing  a  criminal  information 
explained. 

Motion  to  quash  an  indictment. 

In  September,  1869,  the  district-attorney  filed  an  in- 
formation in  the  district  court  for  the  eastern  district 
of  Michigan,  against  G.  Shepard.  The  oflfense  with 
which  the  accused  was  charged  was  the  knowingly  and 
fraudulently  bringing  into  the  United  States  certain 
personal  property  in  violation  of  section  4  of  the  act  of 
July  18,  1866,  14  Stat,  at  L,  179. 

The  defendant  having  been  arrested  upon  this 
charge,  and  having  given  bail,  now  moved  to  quash  the 
indictment. 

A.  B.  Maynardy  District- Attorney,  for  the  United 
States. 

Alfred  Mussell^  for  the  defendant. 

Withe Y,  J. — ^The  facts  exhibited  as  the  grounds 
of  the  motion  are,  that  the  information  upon  which  the 
government  seeks  to  hold  the  defendant  to  answer  and 
trial,  was  filed  by  the  district-attorney  without  oath  or 
proof  of  probable  cause,  and  without  application  to  or 
leave  of  court.  Before  the  information  was  filed,  com- 
plaint was  made  before  a  commissioner  at  Detroit,  and 
a  warrant  for  the  arrest  of  the  accused  was  issued  to 
the  marshal  of  the  eastern  district  of  Michigan.  But 
the  accused  being  absent  from  the  city  no  arrest  was 
made  upon  the  warrant.  The  information  was  then 
filed  by  the  district-attorney,  as  above  stated.  As  no 
arrest  could  be  or  was  made  upon  the  warrant  issued 
by  the  commissioner,  the  arrest  and  holding  to  bail 
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rests  solely  on  the  information.  A  certified  copy  of 
the  information  was  taken  to  Chicago,  when  the  district 
jndge  of  the  northern  district  of  Illinois,  on  proof  of 
the  identity  of  the  accused,  but  upon  no  other  evidence 
of  probable  cause  than  such  copy,  indorsed  thereon  his 
warrant  for  the  arrest  of  defendant,  and  for  his  removal 
to  this  district  for  trial. 

Defendant  was  arrested  and  brought  to  this  city ; 
here  he  was  taken  before  the  United  States  commis- 
sioner, waived  examination,  and  gave  bail  for  his 
appearance  to  answer  the  charge  contained  in  the  in* 
formation. 

The  court  will  consider  three  questions  involved  by 
the  motion  to  quash. 

1.  Was  the  arrest  lawful,  and,  if  not,  can  the  de- 
fendant be  held  to  answer  ? 

2.  Is  the  information  legally  sufficient,  the  naipes 
of  the  witnesses  for  the  prosecution  not  being  indorsed 
thereon  i 

3.  Can  a  person  be  held  to  answer  for  an  offense, 
not  capital  or  infamous,  on  an  information  filed  by  the 
law  officer  representing  the  government  ? 

The  first  question  is  answered  by  the  fourth  consti- 
tutional amendment,  which  declares  that  ^^no  warrant 
of  arrest  shall  be  issued  but  upon  probable  cause,  sup- 
ported by  oath  or  affirmation,''  &c.  Had  there  been 
any  showing  for  the  arrest  at  Chicago,  supported  by 
oath  or  affirmation,  this  court  could  not  inquire 
whether  the  showing  was  sufficient  to  justify  the  issu- 
ance of  the  warrant  by  the  district  judge  of  Illinois ; 
but  when  it  is  alleged  there  was  no  showing  supported 
by  oath  or  affirmation,  and  the  illegality  of  the  warrant 
is  made  .the  basis  for  arresting  aU  further  proceedings 
in  the  cause,  it  is  our  duty  to  inquire  whether  the  fact 
is  BS  asserted. 

We  have  already  stated  what  is  proved  here, — 

namely,  that  the  certified  copy  of  the  warrant  was  all 
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ter  not  capital  or  in&inoufl,  may  be  prosecuted  in  the  courts  of  the 
United  States,  by  an  information,  according  to  the  course  of  the 
common  law. 
The  proper  course  of  proceeding  in  issmng  a  criminal  information 
explained. 

Motion  to  quash  an  indictment. 

In  September,  1869,  the  district-attorney  filed  an  in- 
formation in  the  district  court  for  the  eastern  district 
of  Michigan,  against  Gt.  Shepard.  The  offense  with 
which  the  accused  was  charged  was  the  knowingly  and 
fraudulently  bringing  into  the  United  States  certain 
personal  property  in  violation  of  section  4  of  the  act  of 
July  18,  1866,  14  Stat,  at  L.  179. 

The  defendant  having  been  arrested  upon  this 
charge,  and  having  given  bail,  now  moved  to  quash  the 
indictment. 

A.  B.  Maynard^  District- Attorney,  for  the  United 
States. 

Alfred  Hussell,  for  the  defendant. 

Withe Y,  J.— The  facts  exhibited  as  the  grounds 
of  the  motion  are,  that  the  information  upon  which  the 
government  seeks  to  hold  the  defendant  to  answer  and 
trial,  was  filed  by  the  district-attorney  without  oath  or 
proof  of  probable  cause,  and  without  application  to  or 
leave  of  court.  Before  the  information  was  filed,  com- 
plaint was  made  before  a  commissioner  at  Detroit,  and 
a  warrant  for  the  arrest  of  the  accused  was  issued  to 
the  marshal  of  the  eastern  district  of  Michigan.  But 
the  accused  being  absent  from  the  city  no  arrest  was 
made  upon  the  warrant  The  information  was  then 
filed  by  the  district-attorney,  as  above  stated.  As  no 
arrest  could  be  or  was  made  upon  the  warrant  issued 
by  the  commissioner,  the  arrest  and  holding  to  bail 
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rests  solely  on  the  information.  A  certified  copy  of 
the  information  was  taken  to  Chicago,  when  the  district 
judge  of  the  northern  district  of  Illinois,  on  proof  of 
the  identity  of  the  accused,  but  upon  no  other  evidence 
of  probable  cause  than  such  copyi  indorsed  thereon  his 
warrant  for  the  arrest  of  defendant,  and  for  his  removal 
to  this  district  for  trial. 

Defendant  was  arrested  and  brought  to  this  city ; 
here  he  was  taken  before  the  United  States  commis- 
sioner, waived  examination,  and  gave  bail  for  his 
appearance  to  answer  the  charge  contained  in  the  in- 
formation. 

The  court  wiU  consider  three  questions  involved  by 
the  motion  to  quash. 

1.  Was  the  arrest  lawful,  and,  if  not,  can  the  de- 
fendant be  held  to  answer  ? 

2.  Is  the  information  legally  sufficient,  the  naipes 
of  the  witnesses  for  the  prosecution  not  being  indorsed 
thereon  ? 

3.  Can  a  person  be  held  to  answer  for  an  offense, 
not  capital  or  infamous,  on  an  information  filed  by  the 
law  officer  representing  the  government  ? 

The  first  question  is  answered  by  the  fourth  consti- 
tutional amendment,  which  declares  that  "no  warrant 
of  arrest  shall  be  issued  but  upon  probable  cause,  sup- 
ported by  oath  or  affirmation,"  &c.  Had  there  been 
any  showing  for  the  arrest  at  Chicago,  supported  by 
oath  or  affirmation,  this  court  could  not  inquire 
whether  the  showing  was  sufficient  to  justify  the  issu- 
ance of  the  warrant  by  the  district  judge  of  Illinois  ; 
but  when  it  is  alleged  there  was  no  showing  supported 
by  bath  or  affirmation,  and  the  illegality  of  the  warrant 
is  made  .the  basis  for  arresting  aU  further  proceedings 
in  the  cause,  it  is  our  duty  to  inquire  whether  the  fact 
is  as  asserted. 

We  have  already  stated  what  is  proved  here, — 

namely,  that  the  certified  copy  of  the  warrant  was  aU. 
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that  was  shown  to  procure  the  order  of  arrest.  The 
constitntion  declares  that  ^^no  warrant  of  arrest  shall 
issue  but  upon  probable  cause,"  &c. ;  the  information 
is  not  supported  by  oath  or  aflbmation ;  it  follows,  as  a 
corollary,  that  the  warrant  was  not  autiiiorized.  There 
was  no  proof  of  probable  cause,  supported  by  oath  or 
affirmation  to  justify  it.  Doubtless,  the  learned  judge 
who  issued  the  warrant,  acted  upon  the  presumption 
that  the  proceedings  here  had  been  such  as  to  establish 
probable  cause ;  treating  the  information  as  having 
been  filed  upon  cause  shown,  and  regarding  the  certi- 
fied copy  as  affording  the  same  evidence  as  a  certified 
copy  of  an  indictment  would  famish,  when  the  evi- 
dence of  probable  cause  is  presumed  to  have  been  given 
to  the  grand  jury.  It  now  turns  out  that  the  proceed- 
ings anterior  to  the  issuance  of  the  warrant,  laid  no 
foundation  for  the  arrest,  and  all  proceedings  based 
upon  such  unlawful  arrest  must  &il. 

Under  the  question  we  have  been  considering,  a 
point  was  made  that  the  warrant  to  remove  defendant 
from  Chicago,  in  one  district,  to  Detroit,  in  another* 
district,  was  unauthorized  under  the  facts  exhibited. 
The  only  act  of  Congress  upon  the  subject  of  the  arrest 
and  removal  of  offenders  against  the  laws  of  the  United 
States,  is  that  of  September  24,  1789,  §  33,  1  StcU.  at  L. 
91,  in  reference  to  removal  of  offenders  in  one  district, 
to  be  tried  in  another.  It  is  this :  ^^  If  such  commitment 
of  the  offender  .  .  .  shall  be  in  a  district  other 
than  that  in  which  the  offender  is  to  be  tried,  it  shall 
be  the  duty  of  the  judge  of  that  district  where  the  de- 
linquent is  imprisoned  seasonably  to  issue,  and  of  the 
marshal  of  the  same  district  to  execute,  a  warrant  for 
the  removal  of  the  offender  ...  to  the  district  in 
which  the  trial  is  had."  By  consulting  the  previous 
portions  of  this  section,  in  connection  with  the  clause  I 
have  read,  it  will  appear  that  the  warrant  of  removal  is 
authorized  only  where  the  offender  has  been  first  ar- 
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rested  and  committed  for  want  of  bail,  in  a  bailable 
case.  The  statute  does  not  seem  to  contemplate  or 
warrant  removing  a  person  from  one  district  to  another 
in  the  sninmary  way  pursued  in  this  case.  He  is  first 
to  be  taken  before  the  proper  officer,  who  is  to  examine 
as  to  the  crime  alleged  against  the  accused.  If  there 
be  not  probable  cause  of  his  guilt,  he  is  entitled  to  be 
discharged;  whereas,  if  there  be  found  reasonable 
cause  for  holding  the  accused  to  answer,  upon  tender- 
ing sufficient  bail,  he  is  entitled  to  his  discharge  from 
arrestv  Only  on  failure  to  give  bail,  in  a  bailable  case, 
can  he  be  committed. 

Defendant  was .  at  liberty  in  the  city  of  Chicago ; 
*was  arrested  and  immediately  removed  to  Detroit,  with- 
out opportunity  to  confront  the  charge  at  the  place  of 
his  arrest.  We  are  at  a  loss  to  understand  how  the  de- 
fendant could  thus  be  dealt  with  under  the  statute. 
Suppose  defendant  had  been  a  resident  of  Galveston,  in 
Texas,  or  San  Francisco,  in  California,  instead  of  Chi- 
cago, and  was  thus  arrested  and  summarily  removed 
*  nearly  across  the  continent,  before  having  the  oppor- 
tunity of  meeting  the  charge  on  which  he  was  arrested. 
We  will  suppose,  when  examined  here,  before  the 
proper  officer  upon  the  charge,  it  should  turn  out  that 
the  charge  is  not  sustained.  Does  not  this  plainly  illus- 
trate the  wrong  and  injury  which  may  be  done  to  a  cit- 
izen under  such  forms  of  legal  proceedings?  We 
regard  the  removal  as  having  been  wholly  without  the 
authority  of  law. 

In  reference  to  the  second  question,  we  remark  that 
State  laws  do  not  control  in  criminal  proceedings  in  the 
United  States  courts,  either  in  the  mode  or  form  of 
charging  the  offense,  in  the  rules  of  evidence,  or  in  the 
manner  of  conducting  the  trial.  On  the  contrary,  the 
proceedings  throughout  are  according  to  the  course  of 
the  common  law,  except  so  far  as  has  been  otherwise 
provided  by  the  laws  of  Congress  or  by  constitutional 
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provision.  United  States  «.  Beid,  12  How.  366.  It  was 
not  required  by  the  common  law  that  the  names  of  wit- 
nesses for  the  prosecution  should  be  indorsed  on  the 
indictment  or  information,  and  there  is  no  act  of  Con- 
gress requiring  it.  In  treason  a  list  of  the  government 
witnesses  is  to  be  furnished  to  the  accused.  The  Mich- 
igan statute  does  require  the  names  to  be  indorsed  on 
the  indictment ;  but  if  the  State  statute  governed  our 
proceedings  wo  should  regard  this  provision  as  direc- 
tory, and  the  omission  as  not  affecting  the  validity  of 
the  indictment  or  information. 

The  other  question  to  be  considered  presents  an  inter- 
esting inquiry.  We  have  said  the  common  law  governs* 
in  criminal  cases  in  the  United  States  courts ;  hence  the 
question  whether  the  accused  can  be  held  to  answer  to 
a  criminal  information  must  be  solved  by  determining, 
first,  what  is  the  common  law  on  that  subject ;  and 
second,  what  modifications  have  been  effected  through 
the  laws  of  Congress  or  the  constitution.  The  English 
system  of  jurisprudence  brought  by  our  ancestors  as 
the  common  law,  and  those  statutes  of  Parliament 
applicable  to  the  situation  of  the  colonies,  which  ex- 
tended to  them  and  were  adopted  by  usage  or  acts  of 
Assembly,  have  been  by  the  United  States  courts  held 
to  be  the  common  law  of  this  country.  5  PeL  241  ; 
Patterson  v.  Winn,  1  BaMw.  558. 

At  the  time  of  the  revolution  and  of  the  adoption  of 
the  constitution,  it  was  the  practice  in  the  court  of 
king's  bench  for  the  king's  attorney-general  to  file 
informations  in  the  name  and  behalf  of  the  king,  in  a 
class  of  cases  not  above  the  grade  of  misdemeanors, 
without  any  previous  showing  to  the  court,  but  in  the 
discretion  of  that  officer.  This  discretion  was  not,  how- 
ever, exercised,  except  in  cases  where  the  offense  tended 
to  disturb  or  endanger  the  king's  government,  or  to 
molest  him  in  the  regular  discharge  of  his  royal  func- 
tions, and  where  delay  would  be  dangerous. 
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There  was  another  class  of  offenses  of  the  same 
grade,  which  could  be  proceeded  against  by  information 
filed  by  the  master  of  the  crown  office— a  person 
appointed  as  the  king's  attorney  to  prosecute  in  behalf 
of  the  pnblic,  on  complaint  made  by  a  subject  or  by  a 
common  informer.  This  officer  could  not  substitute  an 
information  for  the  indictment  of  a  grand  jury,  unless 
upon  a  showing  and  leave  of  court.  The  practice  was 
to  present  affidavits  of  the  offense,  and  move  the  court 
for  a  rule  on  the  accused  to  show  cause,  and  if  the  affi- 
davits were  not  sufficiently  answered  leave  was  granted 
to  file  a  criminal  information  in  cases  below  the  degree 
of  felony.  4:  Black.  Com.  308-9,  311  ;10h.0r.  L.  845-6, 
849,  856. 

Now  what  changes  have  been  produced  by  the  con- 
stitution or  laws  of  the  United  States,  affecting  the 
practice  in  form  or  substance,  so  far  as  regards  the 
question  at  bar  {  Congress  has  passed  no  law  on  the 
subject^  and  the  only  constitutional  provision  affecting 
the  question  is  the  fifth  amendment,  proposed  the  same 
year  that  the  original  instrument  went  into  operation — 
1789.  It  declares,  "No  person  shall  be  held  to  answer 
for  a  capital  or  otherwise  infamous  crime,  unless  upon 
a  presentment  or  indictment  of  a  grand  jury,"  &c. 

Congress  by  proposing,  and  the  States  by  ratifying 
that  amendment,  left  aU  offenses  not  capital  or  infa- 
mous to  be  prosecuted  by  information  or  by  indict- 
ment, as  the  circumstances  of  each  case  should  seem  to 
require,  and  as  the  common  law  would  sanction.  In- 
deed, this  constitutional  provision  produced  no  change 
in  the  practice  or  law,  except,  perhaps,  as  regards 
a  class  of  misdemeanors  regarded  as  infamous  crimes, 
and  which  mighty  before  the  amendment,  be  prosecuted 
by  information.  The  amendment,  however,  fixed  the 
matter,  beyond  the  power  of  Congress  or  the  courts 
to  alter  the  course  of  proceeding  in  bringing  forward  a 
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charge  of  crime,  in  the  class  of  cases  embraced  by  the 
provision. 

We  regard  the  converse  of  the  fifth  amendment  to  be 
that  persons  may  be  held  to  answer  for  crimes  other 
than  snch  as  are  capital  or  infamous,  upon  information 
or  indictment,  according  to  the  course  of  the  common 
law.  We  have  examined  all  the  cases  referred  to  by 
counsel,  and  find  no  well  considered  decision  which 
conflicts  with  the  views  we  have  expressed,  and  there- 
fore  we  conclude  that,  so  far  as  the  question  rests  on 
the  common  law,  it  is  the  right  of  the  government,  by 
its  proper  law  oflElcer,  the  district-attorney,  to  chaige 
offenses  against  individuals  through  the  forms  and 
mode  of  informations. 

There  are,  however,  two  considerations  growing  out 
of  this  subject,  to  which  ^we  should  allude  to  give 
a  proper  understanding  of  our  fuU  views.  It  was  said 
on  the  argument  that  the  usage  since  the  organization 
of  the  United  States  courts,  has  been  to  present  oflfend- 
ers,  in  all  classes  of  criminal  cases,  only  through  the 
instrumentality  of  a  grand  jury  by  indictment.  If  the 
practice  of  prosecuting  by  criminal  information  has 
fallen  into  disuse  for  eighty  years,  it  certainly  presents 
a  strong  reason  for  urging  that  such  proceeding  has 
become  obsolete.  Our  reply,  however,  is,  that  the  fifth 
amendment,  adopted  almost  at  the  start  of  the  govern- 
ment under  our  present  constitution,  recognized  the 
right  to  pursue  the  common  law  course  by  criminal  in- 
formation, in  all  but  capital  and  infamous  crimes.  And 
if  such  rights  existed  then,  not  only  at  common  law, 
but  by  clear  implication  in  the  fifth  amendment,  as  we 
have  shown,  then,  even  though  such  right  has  been  in 
abeyance  for  eighty  years,  there  has  been  no  abrogation 
of  the  power  of  the  government  to  assert  that  right,  par- 
ticularly as  the  courts  do  not  seem  to  have  refused,  by 
any  well  considered  case,  the  exercise  of  such  rights 


Eastebk  Dibtkict  of  Mighiga]^.  439 

United  States  «.  Shepard. 

thongh  we  find  some  intiinations  by  the  courts  adverse 
to  its  exercise. 

The  other  consideration  concerns  the  necessary  pre- 
liminary steps  before  the  right  to  file  a  criminal  inform- 
ation can  be  asserted.  We  incline  to  the  opinion  and 
hold  that  there  must  first  be  a  complaint,  supported 
by  oath  or  a£9rmation  showing  probable  cause,  followed 
by  an  arrest  and  examination,  agreeably  to  section  33  of 
the  act  of  September  24,  1789. 

It  the  accused  is  held  to  bail  or  committed,  the 
district-attorney,,  on  filing  the  magistrate's  or  commis- 
sioner' s  return,  with  the  proofs,  will  have  leave  to  file  a 
criminal  information.  , 

This  course  would  seem  as  nearly  adapted  to  the 
method  of  procedure  in  these  courts,  and  to  our  laws, 
as  any  thing  which  sugges^  itself.  It  would  certainly 
be  quite  foreign  to  any  known  practice  in  the  United 
States  courts  to  pursue  the  English  practice  of  reqtiiring 
a  rule  .for  the  accused  to  show  cause  before  the  court, 
and  there  contest  the  question  whether  the  evidence 
justified  placing  him  upon  trial. 

The  right  of  the  accused  to  contest  the  probable 
cause  shown  by  the  prosecution  is  secured  to  him  on 
his  examination  before  the  commissioner  or  magistrate, 
under  the  complaint  on  which  he  was  arrested. 

We  ought,  perhaps,  to  remark  that  the  position 
assumed  by  the  defendant's  attorney,  that  the  charge 
in  this  case  involves  a  felony,  is  not  sustained.  The 
fact  that  the  accused  is  liable  on  conviction  to  be 
imprisoned  in  the  penitentiary  does  not  determine  the 
ofiense  to  be  a  felony.  On  the  contrary,  a  felony 
at  common  law  embraces  only  suc^h  crimes  as  are  pun- 
ished capitally.  Nor  is  it  an  infamous  crime ;  for  if  the 
defendant  should  be  convicted  on  such  charge  it  would 
not  render  him  incompetent  to  testify  as  a  witness,  as 
would  be  the  result  if  it  were  a  crimen  falsi.    Neither 
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does  the  cliarge  necessarily  involve  perjniy — ^which 
would  be  a  crimen  falsi j  and  infamous. 

The  information  in  this  case,  as  we  have  shown,  was 
filed  without  right  or  authority.  The  arrest  and  hold- 
ing to  bail  were  also  unauthorized ;  and  for  both 
grounds  the  court  must  refuse  to  hold  the  accused  to 
answer. 

Motion  granted. 


DRIGGS  V.  MOORE. 

Circuit  Court  J  Sixth  Circuit;  Eastern  District  of 

Michigan^  March  2T,  1870. 

Invalidity  of  Preferential  Assignments. — ^What 

IS  Insolvency. 

When  an  insolvent  debtor  gives  a  mortgage  in  fiEiyor  of  one  creditor, 
with  intent  to  secure  to  him  a  preference  oyer  other  creditors,  and 
such  creditor  has,  at  the  time,  reasonable  cause  to  believe  the  debtor 
insolvent,  the  mortgage  is  void,  by  the  provisions  of  the  bankrupt 
law  of  1867. 

If,  from  the  circumstances  under  which  the  mortgage  was  given,  it 
must  necessarily  have  operated  as  a  preference,  the  creditor  will  not 
be  heard  to  say,  in  support  of  the  transaction,  that  the  debtor  did 
not  intend  to  create  one. 

The  question  of  insolvency  is  a  question  of  &ct,  and  depends,  in  part, 
upon  the  usage  and  understanding  which  prevails  in  the  locality 
with  reference  to  which  %ie  question  arises. 

The  rule  that  a  trader  who  is  not  able  to  pay  all  his  debts  in  the  usual 
ordinary  course  of  business  as  persons  carrying  on  trade  usually  do, 
is  to  be  regarded  as  insolvent, — approved,  as  a  general  rule. 

Failure  to  pay  a  single  debt  when  due,  is  not  sufficient  to  establish 
insolvency. 
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Hearing  upon  a  biU  in  equity. 

This  bill  was  filed  by  Frederick  E.  Driggs,  as 
assignee  in  bankruptcy  of  the  estate  of  Tonkin  &  Tre- 
wartha  against  the  persons  composing  the  firm  of 
Moore,  Foote  &  Co.,  to  recover  assets  of  his  assignors, 
which  defendants  had  sold  in  yiri;ae  of  a  claim  to  them 
under  a  mortgage  executed  by  the  assignors. 

Driggs  &  Fondj  for  complainant 

Meddough  &  Lothrqpy  for  defendants. 

WiTHEY,  J. — Tonkin  &  Trewariiha,  of  Eagle  Har- 
bor, in  the  upper  peninsula  of  Michigan,  being  in- 
debted to  defendants,  merchants  of  Detroit,  for  mer- 
chandise, and  also  on  a  claim  transferred  to  them  in 
favor  of  Allan  Sheldon  &  Co.,  amounting  in  the  aggre- 
gate to  about  twelve  thousand  dollars,  on  May  9, 1868,  to 
secure  the  payment  thereof,  executed  to  the  defendants 
a  chattel  mortgage  on  all  or  nearly  all  their  personal 
property,  including  two  stocks  of  goods  at  Eagle  Har- 
bor. To  induce  the  giving  of  the  mortgage,  defendants 
extended  time  for  payment,  so  that  the  first  payment 
of  eight  hundred  dollars  would  become  due  July  first 
after  the  date  of  the  mortgage,  and  a  like  sum  monthly 
thereafter  until  the  whole  sum  of  twelve  thousand 
dollars,  with  iaterest,  should  be  paid.  On  July  15, 
the  first  installment  not  having  been  paid,  defendants 
took  possession  of  the  mortgaged  property,  and  a  few 
days  after  sold  the  same  at  public  vendue.  On  August 
3,  Tonkin  &  Trewartha  filed  a  i)etition  to  be  declared 
bankrupts,  and  were  afterwards  duly  adjudged  to  be 
such.  Their  assignee,  the  complaiuant,  files  a  bUl 
against  defendants  to  recover  the  value  of  the  property 
taken  and  sold  under  said  mortgage,  alleging  that  the 
mortgage  was  made  within  four  months  before  the  pe- 
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tition  in  bankraptcj ;  tbat  Tonkin  &  Trewartha,  at  the 
date  of  the  mortgage,  were  insolvent ;  that  it  was  made 
with  a  view  to  give  a  preference,  and  that  defendants 
had  reasonable  canse  to  believe  their  debtors  insolvent, 
and  the  transaction  to  be  in  fiund  of  the  provisions  of 
the  bankrupt  act.  The  giving  of  the  mortgage,  and  the 
then  insolvency  of  Tonkin  &  Trewartha,  are  admitted 
by  the  defendants,  but  they  deny  that  their  debtors 
made  the  mortgage  with  a  view  to  give  a  preference, 
and  deny  that  defendants  had  reasonable  canse  to  be- 
lieve their  debtors  insolvent,  or  that  the  mortgage  was 
made  in  fraud  of  the  provisions  of  the  bankrupt  law. 

The  bill  of  complaint  presents  a  case  under  the  first 
provision  of  section  35, — ^viz:  of  a  transfer  with  a 
view  to  give  a  preference ; — ^and  it  is  urged  by  defend- 
ants' counsel  that  this  provision  is  not  within  the  ope- 
ration of  the  third  paragraph  of  the  section,  which  de- 
clares :  "  And  if  such  sale,  assignment,  transfer,  or  con- 
veyance is  not  made  in  the  usual  and  ordinary  course 
of  business  of  the  debtor,  the  fact  shall  be  prima  facie 
evidence  of  fraud." 

The  question  is,  what  ^^  sales,  assignments,  transfers, 
and  conveyances"  are  referred  to  in  the  clause  just 
read  i  It  foUows  two  provisions,  the  first  of  which  de- 
clares that  "  any  payment,  pledge,  assignment,  transfer, 
or  conveyance,"  made  within  four  months  by  the  insol- 
vent debtor,  "with  a  view  to  give  a  preference,"  &c., 
shall  be  void;  the  second,  that  "any  payment,  sale, 
assignment,  transfer,  conveyance,  or  other  disposition," 
within  six  months  by  the  insolvent  debtor  of  his  prop- 
erty, "  with  a  view  to  prevent  his  property  fi^m  coming 
to  his  assignee  in  bankruptcy,"  &c.,  shall  be  void. 

It  was  said  at  the  argument,  the  clause  as  to  what 
shall  be  priToa  facie  evidence  of  fraud,  does  npt  refer 
to  the  first  provision;  among  other  reasons,  because 
the  word  "  pledge"  is  not  in  the  fraud  clause,  and  is  in 
the  iirst  provision ;  and  so  the  word  "  sale,"  employed 
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in  the  second  provision  but  not  in  the  first,  is  used  in 
the  third  or  fraud  clause.  The  same  reasoning  would 
prevent  the  third  paragraph  from  applying  to  either  of 
the  former  provisions ;  for  the  word  ''payment,"  em- 
ployed in  both  of  them,  is  not  used  in  the  fraud  clause, 
and  the  words  "other  disposition,"  employed  in  the 
second  paragraph,  are  not  in  the  third. 

The  words  ' '  sale,  assignment,  transfer,  or  convey- 
ance," employed  in  the  third  paragraph,  are  of  com- 
prehensive import,  and  embrace  almost  every  disjK)- 
sition  of  property,  whether  absolute  or  conditional. 
Both  the  antecedent  paragraphs  refer  to  and  are  de- 
signed to  protect  the  property  of  the  insolvent,  and  the 
clause  as  to  fraud  is  also  designed  to  the  same  end. 
All  these  provisions  relate  to  the  same  subject  or 
thing, — ^namely,  the  property, — ^and  all  three  aim  to 
protect  property  of  insolvents  from  fraudulent  dis- 
posals. My  conclusion  is  in  harmony  with  the  rulings 
in  the  courts  of  bankruptcy  so  far  as  decisions  have 
come  under  my  notice,  and  with  the  opinion  of  the  su- 
preme court  of  Massachusetts  in  reference  to  a  like  pro- 
vision in  the  insolvent  laws  of  that  State. 

When,  therefore,  it  was  shown  in  this  case  that 
Tonkin  &  Trewartha  were  insolvei;it,  and  gave  a  chattel 
mortgage  of  their  goods  to  secure  a  debt  which  they 
owed,  there  was  established  a  case  of  fraud  prima  facie 
— ^for  that  mode  of  transfer  by  a  trader  of  his  goods,  is 
not  one  in  the  usual  and  ordinary  course  of  his  busi- 
ness, but  is  unusual  and  exceptional. 

"Vye  are  now  to  inquire  whether  the  mortgage  was 
made  with  a  view  to  give  a  preference  to  defendants. 
Whether  it  was,  rests  upon  the  facts,  and  I  refer  to 
Trewartha' s  testimony  first.  He  says:  "I  knew" — 
May  9,  1868,  the  date  of  the  mortgage— "if  we  were 
called  upon  to  pay  all  our  indebtedness  at  the  time,  it 
would  be  impossible  to  do  so  ;  our  only  hope  was  to 
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continxie  in  business,  and  by  using  profits  yet  to  be 
made,  we  might  pay  our  debts." 

Next,  Mr.  Tonkin  testifies:  ^^In  March,  1868,  on 
reviewing  the  state  of  my  business,  I  felt  that  if  demands 
were  pressed  upon  me  for  all  the  debts  I  owed,  I  should 
fall  Ikr  short  of  paying  them.''  And  they  say  they 
were  averse  to  giving  a  mortgage  to  defendants ;  they 
did  so  only  when  pressed,  and  becoming  satisfied  it  was 
their  only  way  to  ward  oflF  the  blow  which  threatened 
their  business. 

Mr.  Ma3mard  went  from  Detroit  to  Eagle  Harbor  in 
May,  and  obtained  from  Tonkin  &  Trewartha  the  mort- 
gage on  their  goods,  as  the  agent  and  attorney  of  de- 
fendants. He  testifies :  ^^  Trewartha  said  he  did  not  see 
why  we  wanted  securities,  as  he  had  given  me  a  fall 
statement  of  their  standing,  and  that  we  could  see  that 
they  had  a  surplus  of  between  twelve  and  thirteen 
thousand  dollars.  I  said  to  him  that  in  case  security 
was  given,  I  should  be  willing  to  fix  the  time  and 
amount  of  payments  to  be  made  to  suit  their  conve- 
nience." He  then  states  that  Tonkin  "expressed  some 
dislike  to  giving  a  chattel  mortgage,"  and  ''wanted  to 
know  if  they  could  rely  upon  the  defendants  giving 
them  additional  credit  in  case  they  should  execute  the 
mortgage.    I  informed  them  they  could." 

Now  it  turns  out  that  the  statement  which  Tonkin  & 
Trewartha  made  of  their  standing  to  Mr.  Maynard,  at 
the  time  of  giving  the  mortgage,  was  not  truthiul ;  that 
in  fact  they  owed  more  than  their  assets  amounted  to. 
They  covered  up  their  real  condition  by  a  false  state- 
ment, well  knowing  the  result  if  their  true  condition 
was  made  known.  It  may  be  true  that  they  hoped  to 
work  out,  and  one  means  to  that  end  was  to  obtain  time 
in  which  to  pay  their  debts.  The  learned  counsel  for 
defendants  claim  that  Tonkin  &  Trewartha' s  view  was 
not  to  give  a  preference,  but  to  gain  time,  and,  from 
profits  to  be  realized  from  trade,  pay  their  debts ;  that 
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while  the  mortgage  has  operated  to  give  defendants 
preference,  it  is  because  of  the  failure  of  the  mortgagors 
to  realize  their  hopes  and  expectations,  and  is  but  an 
incident,  and  was  not  the  object  of  the  mortgage.  It  ft 
said,  too,  their  reluctance  and  aversion  to  giving  a 
mortgage  is  evidence  that  they  did  not  give  it  with 
a  view  to  a  preference. 

-If  we  pause  and  ascertain  first,  that  the  mortgagors 
knew  they  were  utterly  insolvent ;  that  they  had  large 
indebtedness  past  due  to  these  defendants  and  others, 
which  they  were  wholly  unable  to  pay,  and  that,  bad 
as  their  credit  was  before  giving  the  mortgage,  it  would 
be  utterly  gone  after  executing  it  with  every  one  who 
should  know  of  its  existence — and  that  its  existence 
would  be  open  to  all  in  the  town  clerk's  office — ^there 
would  seem  no  escape  from  the  conclusion  that  Tonkin 
&  Trewartha  must  have  known  and  realized  that  a 
mortgage  to  defendants  of  their  property  would  be  a 
preference.    It  is  wholly  untenable  to  say,  that  traders 
who  know  themselves  to  be  insolvent,  can  mortgage 
their  property  to  secure  a  pre-existing  debt  without  en- 
tertaining the  view  that  such  action  is  a  preference. 
The  court  is  to  judge  of  the  transaction  from  Tonkin  & 
Trewartha' s  standing  at  the  time,  and  if  it  appears  that 
their  condition  was  such  that  a  mortgage  must  operate 
as  a  preference,  it  cannot  be  allowed,  because  there 
was  a  possibility  of  their  earning  in  the  future  enough 
to  pay  all  their  debts,  and  hoped  so  to  do,  that,  there- 
fore, there  was  no  intention  or  view  to  give  a  preference. 
It  matters  not  what  was  their  principal  motive  ;  if 
they  were  actually  insolvent  and  knew  it,  they  will  not 
be  allowed  to  pledge  all  their  property,  or  any  part  of 
it,  to  one  creditor,  leaving  the  other   creditors   de- 
pendent in  whole  or  in  part  upon  the  finder's  subse- 
quent good  or  ill  fortune  in  business  enterprises.    The 
court  regards  this  view  to  be  in  harmony  with  the 
spirit  and  intention  of  the  bankrupt  act ;  any  other 
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view  renders  the  provision  of  the  law  under  considera- 
tion as  worthless  as  a  rope  of  sand,  and  as  opening  a 
door  to  evade  one  of  the  most  salutary  provisions  of  the 
bankrupt  act. 

Mr.  Justice  Swaynb,  in  Farrin  v.  Crawford,  2  Bank. 
Beg.  182,  used  the  following  language:  ^^ Assuming, 
then,  that  he  (the  debtor)  was  insolvent  and  knew  it, 
it  follows  at  once  that  any  x>a'ynients  then  made  by 
Farrin  to  any  creditor  in  full,  were  with  intent  to  pre- 
fer, and,  therefore,  acts  of  bankruptcy  within  the  mean- 
ing  of  section  39."  Section  39  employs  the  same 
language  as  section  36,  viz:  "With  a  view  to  give  a 
preference."  Hence  the  ruling  of  Mr.  Justice  Swayitb 
is  applicable  to  the  case  at  bar.  The  court  holds  the 
mortgage  by  Tonkin  &  Trewartha  to  defendants  to  have 
been  made  with  a  view  to  give  a  preference. 

And  the  question  remains  whether  defendants  had 
reasonable  cause  to  believe  Tonkin  &  Trewartha  insol- 
vent, and  that  the  mortgage  was  made  in  fraud  of  the 
provisions  of  the  bankrupt  act.  This  is  frequently  one 
of  the  most  difficult,  as  it  is  one  of  the  most  important 
questions  arising  under  the  law,  involving,  as  it  often 
does,  large  amounts  growing  out  of  jjayments,  mort- 
gages, and  transfers  by  a  debtor,  and  involving  ques- 
tions of  construction  and  fact.  Perhaps  no  precise  rule 
can  be  laid  down  which  will  be  applicable  to  all  cases, 
inasmuch  as  the  determination  of  each  case  rests 
largely  upon  its  own  peculiar  facts.  It  is  generally 
held  by  the  bankrupt  courts  that  a  trader  who  is  not 
able  to  pay  all  his  debts  in  the  usual  and  ordinary 
course  of  business,  as  persons  carrying  on  trade 
usually  do,  is  insolvent  within  the  meaning  of  the 
bankrupt  laws,  and  I  know  of  no  better  general  rule 
by  which  to  Hbe  governed  in  considering  the  facts  of  a 
case.  It  is  neither  too  broad  nor  too  narrow ;  while,  in 
my  opinion,  it  would  be  quite  too  narrow  and  restricted 
to  hold  that  fsilLure  to  pay  some  one  debt  when  due  is 
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evidence  of  insolvency  in  all  cases  under  the  act, 
though  I  believe  it  has  been  held  that  if  a  trader  does 
not  pay  a  debt  when  it  matures,  he  is  to  be  regarded 
insolvent.  This,  as  a  rule  applicable  to  traders  gen- 
erally in  this  country,  I  cannot  indorse.  Whether  a 
single  instance  of  non-payment  of  a  debt  at  maturity 
would  be  evidence  in  a  given  case  of  insolvency,  de- 
pends somewhat  upon  the  magnitude  of  the  debt,  upon 
the  locality  of  the  debtor,  and  upon  what  is  the  ordin- 
ary course  of  business  and  custom  in  that  respect  of 
the  locality  where  the  debtor  resides,  and  upon  such 
other  facts  and  circumstances  as  will  bear  upon  the 
question  of  insolvency. 

Suppose  a  debtor  residing  in  a  small  country  town, 
in  an  agricultural  district,  or  in  the  mining  regions  of 
this  State,  where  debtors  are  not  usually  prompt  to 
meet  their  debts  as  they  mature,  and  an  item  of  in- 
debtedness is  not  paid  at  maturity,  while  at  the  same 
time  the  debtor  is  of  known  responsibility,  haviag  two 
dollars  or  ten  doUars  of  assets  to  one  dollar  of  indebt- 
edqess,  and  enjoying  good  credit— to  say  such  debtor 
is  insolvent  simply  because  he  fails  to  pay  the  debt  at 
maturity,  is  obviously  incorrect.  It  ignores  the  usage 
and  course  of  business  recognized  between  the  creditor 
and  debtor  class  in  that  locality,  and  would  present 
the  spectacle  of  the  mercantile  class  saying  a  trader  is 
solvent,  and  the  courts  saying  he  is  insolvent ;  whereas 
the  courts,  upon  such  questions,  should  adopt  the 
mercantile  usage  as  the  rule  of  decision.  The  question 
is,  whether  the  debtor  or  trader  is  able  to  pay  his  debts 
in  the  ordinary  course,  as  persons  carrying  on  trade 
there  usually  do.  Hence  it  may  be,  and  undoubtedly 
is  true,  that  insolvency  in  New  York,  Boston,  Phila- 
delphia, and  other  commercial  centers,  is  not  insol- 
vency in  small  country  towns. 

In  the  former  places,  if  the  debtor's  jjaper  is  dis- 
honored, his  credit  is  gone,  and  he  is  prima  fade  in- 
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solvent ;  whereas  in  the  latter  localities  it  is  not  so. 
Insolvency  is  a  fact,  and  not  a  matter  of  definition  or 
mle  of  law,  as  was  said  at  the  argument ;  and  what  is 
evidence  of  insolvency  in  London,  or  Paris,  or  New 
York,  is  not  evidence  of  insolvency  everywhere. 

The  rule  first  stated,  that  a  trader  who  is  not  able 
to  pay  all  his  debts  in  the  usual  ordinary  course  of 
business,  as  persons  carrying  on  trade  usually  do,  is 
to  be  regarded  insolvent,  is  sufKciently  liberal  to  admit 
all  the  necessary  tests  in  determining  the  question  of 
insolvency. 

What  now  are  the  fa,cts  from  which  we  are  to  draw 
our  conclusions,  whether  the  defendants  had  reasonable 
cause  to  believe  their  debtors  insolvent  at  the  tune 
Tonkin  &  Trewartha  made  the  mortgage — ^May  9, 1868 1 

[The  opinion  here  proceeds  to  examine  extensively 
the  facts  bearing  on  the  question  whether  the  mort- 
gagees had  notice  of  the  mortgagors'  insolvency.] 

There  is,  to  my  mind,  exhibited  by  the  facts  in  this 
case  very  strong  reasons  for  defendants  not  only  to  have 
suspected,  but  believed  their  debtors  insolvent  outiide 
of  the  consideration  that  there  was  other  past  due 
indebtedness  of  considerable  amount. 

Defendants  did  feel  extremely  anxious  as  to  the  ulti- 
mate payment  of  their  debt,  as  is  shown  by  the  evi- 
dence. That  they  distrusted  Tonkin  &  Trewartha' s 
solvency  is  apparent  from  their  sending,  on  three  differ- 
ent occasions,  agents  and  attorneys  to  investigate  their 
debtors'  standing ;  also,  from  information  received  that 
there  had  been  placed  upon  the  debtors'  stock  two 
mortgages  for  considerable  amounts ;  and  again,  from 
the  fact  that  defendants  were  not  only  anxious  to 
obtain  security  for  their  debt^  but  did  not  rest  satisfied 
until  it  was  accomplished. 

Now,  considered  in  relation  to  their  own  past  due 
debt,  it  would  seem  to  be  the  policy  of  the  bankrupt 
act  not  to  allow  a  creditor,  under  such  circumstances, 
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to  take  a  transfer  of  a  debtor's  property  by  way  of 
preference,  payment,  or  security. 

Transfers  made  in  the  nsual  and  ordinary  course  of  a 
trader's  business,  or  payments  made  at  the  time  a  debt 
matures,  and  in  the  nsual  mode  of  paying  debts,  are 
prima  fade  valid.  On  the  other  hand,  whenever  a 
creditor  is  in  possession  of  such  facts  and  circumstances 
in  reference  to  his  debtor's  standing  as  arouse  suspi- 
cion with  regard  to  his  solvency  or  ability  to  meet  his 
indebtedness,  the  creditor  is  so  ikr  put  upon  inquiry 
that  he  will  not  be  allowed  to  shut  his  eyes  to  those 
fkcts  and  circumstances,  and  obtain  payment  of  a  debt^ 
otherwise  than  as  it  matures,  or  take  security  or  a 
transfer  of  property  from  the  debtor  to  the  prejudice  of 
other  creditors. 

If  he  does  so,  and  his  debtor  comes  into  bankruptcy 
within  four  or  six  months,  as  the  case  may  be^  the 
creditor  must  be  held  to  have  had  reasonable  cause  to 
believe  his  debtor  insolvent,  and  that  the  transfer  was 
in  fraud  of  the  provisions  of  the  bankrupt  act.  Any 
other  view  detracts  greatly  from  the  most  wholesome 
operation  of  the  law.  ^ot  paying  debts  in  the  usual 
and  ordinary  course  of  a  tradei^  s  business  from  lack  of 
present  means  and  want  of  ability  to  raise  means,  must 
be  regarded  as  priToa facte  evidence  (rf  insolvency,  and 
the  creditor  who  has  knowledge  of  such  facts  must  act 
in  view  of  them.  It  is  undpubtedly  true  that  defend- 
ants and  their  agents  and  attorneys  had  no  idea  of  the 
utterly  insolvent  and  bankrupt  condition  of  their  debt- 
ors, as  the  proofs  now  show  their  debtors'  condition  to 
have  in  fact  been.  But  we  must  not  forget  that  there  is 
a  clear  distinction  between  insolvency  and  bankruptcy. 
A  trader  may  be  insolvent  and  yet  not  be  bankrupt. 

There  is  one  view  of  this  case  which  settles  the  ques- 
tion we  are  discussing,  and  it  is  this :  Tonkin  &  Tre- 
wartha  were  largely  indebted,  most  of  it  past  due,  and 

they  professedly  wholly  unable  to  meet  that  Indebted- 
29 
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ness  or  any  considerable  part  of  it,  in  the  usual  course  of 
business  as  those  debts  matured,  and  this  was  known  to 
defendants.  Tonkin  &  Trewartha  were  not  only  unable 
to  pay  as  their  debts  matured,  but  confessedly  unable 
to  do  so  within  a  reasonable  time,  either  fix>m  present 
means  or  through  the  aid  of  their  credit  and  property, 
which  solvent  men  are  usually  able  to  do. 

They  were  not,  in  May,  and  for  months  before  had 
not  been,  able  to  pay  their  debts  jjast  due.  They  were 
pressed  from  time  to  time  for  payment  or  security,  and 
month  after  month  continued  to  dishonor  note  after 
note  as  they  matured.  Their  condition  was  such  as  to 
cause  their  pecuniary  standing  to  be  discussed  by  their 
creditors,  and  their  over-due  and  unmatured  paper  to 
sell  at  fifty  cents  on  the  dollar. 

This  stEite  of  things  betokens  beyond  any  chance  of 
mistake,  not  only  that  Tonkin  &  Trewartha  were  insol- 
vent within  the  rule  of  not  being  able  to  pay  their 
indebtedness  as  it  became  due,  in  the  usual  and  ordi- 
nary course  of  their  business,  but,  as  all  this  was 
known  to  defendants,  that  they  had  reasonable  cause 
to  believe  their  debtors  insolvent  when  the  mortgage 
was  made  ;  not  that  they  believed^  but  had  reasonable 
cause  to  believe.  It  follows,  as  a  necessary  inference, 
that  a  mortgage  made  under  such  circumste.nces  was  a 
fraud  upon  the  provisions  of  the  bankrupt  act. 

Having  already  found  that  the  mortgage  was  made 
with  a  view  to  giving  a  preference,  it  follows  that  there 
must  be  a  decree  in  favor  of  complainant  for  the  value 
of  the  property  taken  by  defendants. 

I  shall  adopt  the  amount  brought  on  sale  as  the  fair 
value.  This  was  ten  thousand  two  hundred  and 
seventy-six  dollars,  from  which  is  to  be  deducted  the 
mortgage  lien  on  the  property  paid  by  defendants,  one 
thousand  eight  hundred  and  twenty-five  dollars,  the 
remaining  sum,  with  interest  thereon  to  this  date— one 
year  and  seven  months— being  nine  hundred  thirty-six 
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dollars  and  sixty-fonr  cents, — ogives  the  amount  of  the 
decree,  nine  thonsand  three  hundred  and  eighty-seven 
dollars  and  sixty-four  cents. 

Decree  accordingly. 


THE  COMET. 

District  Court ;  H^orUiern  District  of  New  TorJc^  Feb- 
ruary r.,  1870 

Collision. — ^Inscrutable  Fault. — ^Damages. 

Where,  in  a  collision  case,  the  evidence  is  so  conflicting  or  uncertain 
that  the  court  cannot  determine  upon  which  Vessel  the  real  cause  of 
the  collision  should  be  'charge^,  the  damages  should  be  divided 
between  the  colliding  vessels. 

The  rules  and  authorities  governing  the  apportionment  of  damages  for 
collbion,  in  cases  of  mutual  fault,  inscrutable  &ult,  and  inevitable 
accident,— elaborately  reviewed. 


Hearing  upon  a  libel  for  collision. 

The  libel  in  this  case  was  filed  by  John  V.  Detlor 
and  others,  owners  of  The  Silver  Spray,  against  The 
Comet,  The  Lake  and  River  Transportation  Company, 
claimants ;  and  came  on  for  hearing  upon  the  proofs. 

The  question  which  vessel  was  in  fault  for  the  col- 
lision, was  closely  contested.  But  as  the  decision  pro- 
ceeds upon  the  ground  that  the  evidence  did  not  enable 
the  court  to  determine  this  question,  and  that  the  dam- 
ages must  be  awarded  upon  the  principle  applicable  to 


463  NOBTHERK  DiSTBICT  OF  NeW  YoRK. 

The  Comet. 

cases  of  inscrutable  fault,  that  portion  of  the  opinion 
which  relates  to  the  question  of  fstult  is  omitted. 

George  B.  Hibhard^  for  the  libelant. 

H.  B.  Brown  and  John  Oanson,  for  the  claimants. 

N.  K.  Hall,  J. — This  is  a  cause  of  coUison  and 
damage,  prosecuted  by  the  owners  of  the  side- wheel 
steamer  SUyer  Spray,  a  Canadian  vessel,  against  the 
propeller  Comet,'  an  American  vessel,  to  recover  the 
value  of  The  Silver  Spray  and  her  cargo,  which  were 
sunk  by  a  collision  with  The  Comet,  about  ten  o'clock 
in  the  evening  of  August  30,  1869,  in  Lake  Huron,  near 
the  entrance  into  St.  Clair  river,  at  the  foot  of  that 
lake. 

The  night  was  clear,  and  the  weather  fair ;  and 
there  is  nothing  in  the  testimony  tending  to  show  that 
the  collision  occurred  without  culpable  negUgence  or 
gross  unskillfulness  on  the  part  of  those  in  charge  of 
at  least  one  of  the  colliding  vessels. 

It  was,  therefore,  necessarily  conceded,  upon  the 
argument,  that  the  case  was  not  one  of  inevitable  acci- 
dent ;  but  the  testimony  was  in  many  respects  conflict- 
ing and  uncertain,  and  in  some  respects  entirely  irrecon- 
cilable ;  and  it  is  not  possible  to  determine,  with  abso- 
lute certainty,  the  particular  fault  or  faulta  to  which  the 
collision  should  be  attributed. 

[The  opinion  here  proceeds  with  a  review  of  the  evi- 
dence bearing  upon  the  question — ^which  vessel  was  to 
blame  ?] 

Upon  the  whole  evidence,  it  can  hardly  be  doubted 
that  there  was  gross  and  culpable  negligence  on  both 
vessels,  and  the  case  will  be  disposed  of  as  one  of 
mutual  fault — ^it  being  held  that  this  may  be  proi)erly 
done  upon  a  clear  and  satisfactory  preponderance  of 
testimony,  although  it  may  be  impossible  to  say  that 
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there  is  no  reasonable  doubt  in  regard  to  the  specific 
and  particular  fault  of  each  vessel,  which  was  one  of 
the  proximate  causes  of  the  collision. 

Ify  however,  it  is  not  a  case  of  mutual  fault,  it  is  one 
in  which,  from  the  conflicting  and  unreliable  character 
of  the  evidence,  it  is  impossible  to  determine  upon 
which  vessel  the  real  cause  of  the  collision  should  be 
charged,  and  therefore  a  case  of  inscrutable  fault.  In 
either  case,  the  damages  must  be  divided  between  the 
colliding  vessels.  And  such  will  be  the  final  decree  of 
this  court  in  the  present  case. 

As  tiie  conclusion  that  a  libelant,  in  a  collision  case, 
is  entitled  to  recover  upon  a  clear  and  satisfactory  pre- 
ponderance of  testimony,  although  there  may  be  reas- 
onable doubt  as  to  which  party  is  to  blame,  and  the 
conclusion  that  in  a  case  of  inscrutable  &ult  the  dam- 
ages must  be  equally  borne  by  the  colliding  vessels,  are 
directly  opposed  to  a  statement  of  the  reporter's  head- 
note  to  the  case  of  The  Grace  Girdler,  7  Wall.  196,  and 
as  that  head-note  appears  to  be  sustained  by  a  dictum 
of  Mr.  Justice  Swayke,  whose  character  and  learning 
are  deservedly  held  in  very  high  respect,  it  has  been 
deemed  proper  to  attempt  to  show  that  the  head-note 
referred  to  was  founded  solely  upon  an  obiter  dictv/m 
of  that  learned  justice,  and  not  upon  the  decision  of 
the  court ;  and  also  to  state  the  reasons  which  have 
induced  a  decision  in  opposition  to  the  dictum  re- 
ferred to. 

The  statement  of  the  head-note  referred  to  is  as  fol- 
lows :  "Where,  in  a  case  of  collision,  with  loss,  there  is 
reasonable  doubt  as  to  which  party  is  to  blame, 
the  loss  must  be  sustained  by  the  one  on  which  it  has 
feUen." 

A  careful  examination  of  the  report  of  the  case  of  The 
Grace  Girdler  will  show  that  no  such  question  was  de- 
cided in  that  case  ^,  ^.nd  that  the  only  foundation  for 
this  statement  of  the  reporter  is  a  mere  dictvm  of  the 


464  NOBTHEKN  DiSTEICT  OF  NeW  ToBK. 

The  Comet 

learned  justice  just  named,  upon  a  question  not  dis- 
cussed by  him,  and  not  involved  in  the  decision  of  the 
court.  Upon  the  fall  report^  it  is  very  clear  that  Mr. 
Justice  SwATiTB  and  the  majority  of  the  court  based 
their  decision  upon  the  conclusioti  that  The  Grace  Qird- 
ler  was  jQree  from  fault,  and  that  if  the  injured  vessel 
was  not  in  fault,  it  was  a  case  of  inevitable  accident. 

Mr.  Justice  Swayne  states  that  the  })oint  that  the 
injured  vessel  (the  yacht  Ariel)  was  in  faulty  was  not 
pressed  by  the  counsel  representing  The  Grace  Girdler ; 
and  that,  for  the  purposes  of  the  case,  they  held  that 
the  yacht  was  blameless.  It  is  true  that  he  immediately 
adds :  "  But  she  suddenly  thrust  herself  before  the 
schooner  (The  Grace  Girdler)  and  took  the  latter  by 
surprise;"  and  that  he  subsequently  states  that  "the 
controlling  fact,  in  the  case  under  consideration,  is  the 
sudden  change  of  the  leading  vessel  (The  Ariel)  to  a 
course  across  the  bows  of  the  one  behind  her."  But 
these  statements  were  not,  apparently,  deemed  incon- 
sistent with  the  position  that  the  case  was  one  of  in- 
evitable accident ;  for,  immediately  afterwards,  he  pro- 
ceeds to  dispose  of  the  question  raised  by  the  aj)- 
pellants  under  the  seventeenth  article  of  the  act  of 
1864,  **fixing  rules  and  regulations  for  preventing  col- 
lisions on  water,"  and,  in  conclusion,  states:  "It 
would  be  a  strange  result  if  the  statute  should  make  an 
innocent  vessel  liable  for  an  inevitable  accident."  After 
this,  there  is  a  short  paragraph,  stating  what  is  re- 
quired to  entitle  a  libelant,  in  a  coUision  case,  to  re- 
cover full  indemnity ;  and  then  the  learned  justice  pro- 
ceeds as  follows,  viz :  "  Inevitable  accident  is  when  a 
vessel  is  pursuing  a  lawfol  avocation,  in  a  lawful  man- 
ner, using  the  proper  precautions  against  danger,  and 
an  accident  occurs.  The  highest  degree  of  caution  that 
can  be  used  is  not  required.  It  is  euough  that  it  is 
reasonable,  under  the  circumstances,*  such  as  is  usual 
in  similar  cases,  and  has  been  found  by  long  expe- 
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rience  to  be  STifficient  to  answer  the  end  in  view — ^the 
safely  of  life  and  property.  When  there  is  a  reason- 
able doubt  as  to  which  party  is  to  blame,  the  loss  must 
be  sustained  by  the  party  on  whom  it  has  fallen." 

And  near  the  conclusion  of  the  opinion  it  is  stated 
that  the  district  court  had  acquitted  The  Grace  Girdler, 
and  dismissed  the  libel ;  that  the  circuit  court  had 
affirmed  the  decree,  on  appeal ;  that  to  warrant  a  rever- 
sal it  must  be  clear  that  the  lower  courts  had  committed 
an  error ;  and  that  the  case  was  not  one  of  that  char- 
acter. 

From  the  foregoing  statements,  and  indeed  from  the 
entire  opinion  of  Mr.  Justice  Swayne,  it  is  quite  evi- 
dent that  the  case  was  decided  by  the  majority  of  the 
court  as  one  of  inevitable  accident,  and  this  is  confirmed 
by  the  statement  of  Mr.  Justice  Davis,  in  his  very  brief 
dissenting  opinion  (which  was  concurred  in  by  the 
Chief  Justice  and  Mr.  Justice  Cliffobi)),  that  he 
"  could  not  agree  that  the  collision  was  the  result  of  in- 
evitable accident." 

It  is  also  confirmed  by  the  fact  that,  so  fiir  as  can  be 
ascertained  from  the  report,  the  question  of  the  rule  of 
damages  in  cases  of  inscrutable  fault,  had  not  been 
discussed  by  counsel,  and  that  it  does  not  appear  that 
any  of  the  American  decisions  or  authorities  bearing 
upon  that  question  had  been  cited  or  discussed  by  the 
learned  counsel  who  argued  the  case,  or  been  con- 
sidered by  either  of  the  judges  of  the  court.  Indeed, 
the  only  authority  referred  to  in  support  of  the  dictum 
under  consideration,  is  the  case  of  The  Catharine  of  Do- 
ver, 2  Hagg.  164,  and  the  dictum  itself  seems  to  be  only 
an  incidental  remark,  rather  than  the  deliberate  ex- 
pression of  an  authoritative  judicial  opinion.  And 
certainly  there  is  nothing  in  the  opinion,  or  in  the  full 
report,  to  show,  that  the  point  had  been  carefully  con- 
sidered by  the  learned  judge  or  by  his  associates  on  the 
bench. 
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This  case  of  The  Catharine  of  Dover  (decided  in 
1828)  is  the  first  reported  as  having  been  decided  by  Sir 
Christopheb  Robinson,  after  his  appointment  as  the 
successor  of  Lord  Stowell.  In  submitting  the  case  to 
the  trinity  masters,  the  new  judge  said :  "  The  result 
of  the  evidence  will  be  one  of  three  alternatives :  either 
a  conviction  in  your  mind  that  the  loss  was  occasioned 
by  accident"  (meaning  doubtless  inevitable  accident), 
**in  which  case  it  must  be  sustained  by  the  party  on 
whom  it  has  fallen  ;  or  a  state  of  reasonable  doubt  as  to 
the  preponderance  of  evidence,  which  will  have  nearly 
the  same  effect ;  or  thirdly,  a  conviction  that  the  party 
charged  with  being  the  cause  of  the  accident  is  justly 
chargeable  with  the  loss  of  the  vessel,  according  to  the 
rules  of  navigation  which  ought  to  have  guided  them." 
The  trinity  masters  having  declared  their  opinion  that  the 
loss  was  occasioned  by  accident^  imputable  chiefly  to 
the  improper  movement  of  the  Dart  (the  libelant's  ves- 
sel), the  learned  judge  declared  that  he  adopted  this 
opinion,  "  with  perfect  satisfaction,"  and  dismissed  the 
libel  with  costs.  The  question  now  under  discussion 
did  not,  it  is  evident,  arise  in  that  case,  nor  was  it  at  all 
discussed  by  counsel  or  by  the  court. 

The  subsequent  case  of  The  Maid  of  Auckland,  de- 
cided by  Dr.  Lushington,  in  1848,  6  Notes  of  CaseSy 
240,  did,  however,  present  the  question  of  the  rule 
of  damages  in  cases  of  inscrutable  fault,  and  though 
the  question  does  not  appear  to  have  been  discuss^ 
either  by  the  counsel  or  by  the  cour|.  Dr.  Lushington, 
in  addressing  the  trinity  masters,  said,  in  substance, 
that  in  case  they  decided  that  they  could  not  tell  which 
vessel  was  to  blame,  the  libel  and  cross  libel  filed  in  the 
case  must  both  be  dismissed. 

The  rule  thus  announced  seems  to  have  been 
adopted  by  the  English  admiralty,  without  controversy 
or  discussion,  and  apparently  without  considering  the 
difference  between  the  common  law  rule,  so  adopted, 
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and  the  rale  of  the  maritime  law,  and  whether  the  one 
or  the  other  should  be  adopted  in  that  court.  Its  adop- 
tion by  the  English  admiralty  has  not  been,  and  will 
not  be  held  to  be  binding  xipon  the  American  couris  of 
admiralty ;  and  though  several  of  the  district  courts  of 
the  United  States  have  adopted  the  rule  of  the  maritime 
law,  in  exclusion  of  the  common  law  rule,  in  such 
cases,  the  question  is,  it  is  supposed,  still  an  open  one 
in  the  supreme  court  of  the  United  States. 

Although  the  question  had  probably  never  been 
referred  to  in  any  opinion  delivered  in  the  supreme 
court  of  the  United  States,  prior  to  the  case  of  The 
Grace  Girdler,  the  question  was  not  then  a  new  one  in 
the  admiralty  courts  of  this  country,  and,-  as  before 
stated,  the  rule  of  division  of  damages  in  cases  of  inscru- 
table fault  had  been  approved  by  some  of  those  courts. 
It  had  also  been  accepted  as  the  established  rule  in  this 
country  by  some  of  our  most  distinguished  jurists. 

Some  of  these  authorities  will  be  presently  con- 
sidered, but  it  may  be  weU  first  to  refer  to  the  provisions 
of  the  judiciary  act  of  1789,  and  the  process  acts  of  1789 
and  1792,  as  bearing  upon  this  subject ;  and  also  to  the 
rule  which  prevails  in  the  maritime  courts  of  Europe* 

By  the  judiciary  act  of  1789,  original  cognizance  of 
all  civil  causes  of  admiralty  and  maritime  jurisdiction 
was  given  to  the  district  courts  of  the  United  States, 
saving  to  suitors,  in  all  .cases,  the  right  of  a  common 
law  remedy  where  the  common  law  was  competent  to 
give  it;  and  under  t{ds  act  it  has  been  held  that  the 
jurisdiction  of  those  courts  embraces  all  cases  of  a 
maritime  nature,  whether  they  be  particularly  of  admi- 
ralty cognizance  or  not ;  and  that  such  jurisdiction,  and 
the  law  regulating  it,  are  to  be  sought  for  in  the  general 
maritime  law  of  nations,  and  are  not  confined  to  that  of 
England,  or  any  other  maritime  nation.  Davis  v.  The 
Seneca,   Oilp.  10 ;  The  Chusan,  2  JStorp  0.  CL  456 ; 
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Thompson  v.  The  Catharine,  1  Pet  Adm.  104;  The 
Friendship,  2  Ourt  O.  Ct.  426. 

The  temi)ora]y  process  act  of  1780,  provided  that  the 
forms  and  modes  of  proceeding  in  the  conrts  of  admi- 
ralty and  maritime  jurisdiction  should  be  according  to 
the  course  of  the  civil  law ;  and  the  process  act  of  1792, 
which  is  still  in  force,  provides,  in  substance,  that  ^'  the 
forms  and  modes  of  proceeding  in  suits  of  admiralty 
and  maritime  jurisdiction  shall  be  according  to  the 
principles,  rules,  and  usages  which  belong  to  courts  of 
admiralty  as  distinguished  from  courts  of  common 
law,"  except  so  &r  as  might  have  been,  or  might  be 
otherwise  provided  by  Congress  or  those  courts. 

Under  these  statutes,  as  well  as  from  the  character 
of  the  question,  our  courts  of  admiralty  have  naturally 
and  properly  looked  to  the  admiralty  and  maritime 
courts,  rather  than  to  the  courts  of  common  law,  for 
the  rule  of  damages  in  collision  cases;  and,  conse- 
quently, the  rule  of  the  division  of  damages,  in  cases 
of  mutual  fiault,  has  been  firmly  established  by  re- 
peated decisions ;  first,  in  the  district  courts,  and  more 
recently  by  decisions  of  the  supreme  court  of  the 
United  States. 

The  rule  of  the  division  of  damages,  embracing  the 
case  of  mutual  fault,  was  recognized  and  sanctioned  by 
the  early  maritime  codes  of  Europe ;  and  in  cases  of 
mutual  fault,  it  has  been  adopted  by  the  admiralty 
courts  of  England  and  of  this  country,  in  direct  oppo- 
sition to  the  rule  of  the  common  law.  But  it  was  not 
to  cases  of  mutual  fault  alone  that  this  rule  of  division 
was  applied  by  the  maritime  codes  and  maritime  courts 
of  continental  Europe  ;  for  the  crude  provisions  of  the 
ancient  maritime  codes  required  a  division  of  the  dam- 
ages caused  by  a  collision  in  the  three  cases  of  mutual 
£a.ult,  of  inscrutable  fault,  and  of  inevitable  accident. 
Laws  of  OleroTij  art.  14 ;  Laws  qf  Wishuy^  arts.  26,  60, 
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67,  70 ;  Pofhier  <m  Mar.  Conir.  by  CnsMng,  91,  92, 
arts.  156,  156. 

The  provisions  of  the  celebrated  marine  ordinance 
of  Louis  XIV.  are,  perhaps,  somewhat  more  full, 
definite,  and  precise  than  those  of  the  earlier  maritime 
codes. 

Articles  10  and  11  of  title  7  of  this  ordinance,  have 
been  rendered  into  English,  3  Pet  Adm.  App.  67,  as 
follows : 

"  X.  In  case  of  ships  running  aboard  each  other, 
the  damage  shall  be  equally  sustained  by  those  that 
have  suffered  and  done  it,  whether  during  the  course, 
in  a  road,  or  in  a  harbor." 

"  XL  But  if  the  damage  be  occasioned  by  either 
of  the  masters,  it  shall  be  repaired  by  him.'*  And 
see  2  Valines  Com.  177-187. 

The  ancient  rule  of  the  division  of  damages,  and 
which  applied  equally  to  the  cases  of  mutual  fault, 
inscrutable  fault,  and  inevitable  accident,  was  doubt- 
less originally  adopted  because  of  the  difflcultjr  of  de- 
termining to  which  vessel  the  fault  which  caused  the 
loss  should  be  imputed.  Thus  Qrotius^  book  2,  ch.  17, 
art.  21,  in  speaking  of  a  master's  liability  for  damage 
caused  by  his  slave  or  beast,  says : 

*'  For  the  master  that  is  not  in  fault,  is  not  bound  to 
make  reparation  by  the  law  of  nature ;  no  more  than 
he  whose  ship,  without  his  fault,  falls  foul  upon  his 
neighbor's  ship  and  damages  it.  Although  by  the  laws 
of  many  nations,  as  by  our  own,  such  damages  are  to 
be  equally  divided  between  them  both,  by  reason  of 
the  difficulty  of  proving  the  fault."  And  for  a  similar 
reason,  the  civil  law  made  the  several  occupants  of  dif- 
ferent parts  of  a  house  liable  for  damages  in  certain 
cases  without  proof  of  personal  fault,  unless  it  could 
be  proved  to  whom  the  cause  of  such  damages  shoxdd 
be  imputed."  Domat^  part  L,  book  2,  tit.  8,  §  1,  art.  5. 

It  is  true  that  the  rule  which  requires  a  division  of 
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damages  in  collision  cases  has  been  mncli  discussed, 
and  sometimes  disapproved  by  elementary  writers  and 
learned  judges ;  but  it  has  nevertheless  been  generally 
accepted  as  the  rule  in  common  use  by  the  maritime 
courts  of  this  country  and  of  the  European  continent, 
and  by  the  most  eminent  writers  on  maritime  law.  It 
has  had  the  sanction  of  Cleirac,  Yalin,  Grotius,  Emeri- 
gon,  Pardessus,  and  Boulay-Paty,  and  of  Kent  and 
Story,  as  well  as  that  of  the  judges  of  the  maritime 
courts.  It  has  been  considered  as  firmly  established  in 
the  cases  of  mutual  £Etult  and  of  inscrutable  fault ;  whilst 
in  this  country  and  in  France,  as  weU  as  in  England, 
the  civU.  law  rule  (which  in  this  respect  corresponds  with 
that  of  the  common  law),  that  in  the  case  of  inevitable 
accident  the  damage  must  be  borne  by  the  'porty  on 
whom  it  has  fallen,  has,  in  those  cases,  displaced  the 
rule  of  division  adopted  by  the  ancient  maritime  codes. 

The  Code  de  Commerce,  art.  407,  contains  the  fol- 
lowing provisions :  '^  In  case  of  running  foul,  if  the  oc- 
currence was  purely  accidental,  the  damage  is  borne, 
without  remedy,  by  the  suffering  vessel.  K  the  run- 
ning foul  proceeded  from  the  fault  of  one  of  the  cap- 
tains, the  damage  is  paid  by  the  one  who  occasioned  it 
If  there  be  a  doubt  which  of  the  two  vessels  was  in 
fiiult  in  running  foul,  the  damage  is  to  be  repaired  at 
their  common  expense,  in  equal  portions  between 
them."  Code  de  Commerce^  with  translation  by  Rod- 
man, 1814,  232,  233.  The  original  of  so  much  as  re- 
lates to  the  question  now  under  discussion,  is  as  fol- 
lows: "S'ilyadoute  dans  les  causes  de  I'abordage, 
le  dommage  est  r6pair6  a  frais  communs,  et  par  4gale 
portion  par  les  navires  qui  I'ont  fait  et  souffert" 
Bax^qucCs  Codes,  new  edition,  published  by  Durand,  in 
Paris,  1856. 

As  has  been  said,  the  ordinance  of  Louis  XIV. 
made  no  distinction  between  the  cases  of  mutual  faulty 
of  inscrutable  fault,  and  of  inevitable  accident ;  and  the 


Northern  District  op  New  York.         461 

The  Comet 

Oode  de  Commerce^  while  it  specially  adopts  the  rule 
of  the  civil  law,  and  of  the  common  law,  in  the  case  of 
inevitable  accident,  makes  no  express  provision  for  the 
case  of  mntaal  fault.  Emerioon  {Emerigon  on  Ins. 
Meredith's  ed.  327)  apparently  ignores  the  existence 
of  cases  of  mutual  fault  He  says:  *' There  are  three 
kinds  of  collision — ^that  which  happens  from  casualty  ; 
that  which  happens  by  the  fault  of  some  one ;  and  that 
which  happens  without  it  being  possible  to  ascertain 
by  whose  feulf  He  further  says,  p.  328,  that  in  the 
first  of  these  cases,  "each  vessel  puts  up  with  the  in- 
jury it  has  received ;"  that,  in  the  second  case,  p.  329, 
"the  damage  shall  be  made  good  by  the  party  who 
caused  it.''  In  respect  to  the  third  case,  he  says, 
pp.  332,  333 :  "  If  the  collision  has  not  happened  from 
casualty,  though  it  is  impossible  to  know  by  whose 
fault,  it  is  then  a  case  for  dividing  the  disaster,  and 
making  each  of  the  vessels  bear  one-half  of  the  damage. 
Such  is  the  sense  of  article  10  of  the  ordinance  of  Louis 
XIV.  *In  case  of  collision  of  vessels,  the  damage 
shall  be  paid  for  equally  by  the  vessels  which  have 
done  and  suflfered  it,  whether  on  the  voyage,  or  in  a 
roadstead  or  port.' " 

"Stypmanus,  Kuricke,  and  Loccenius,  say  that 
this  division  of  the  loss  is  prescribed  by  equity,  and  on 
the  account  of  the  difficulty  of  proof.  Cleirac  appears 
to  confine  it  to  the  case  where  the  party  doing  and  the 
party  suflfering  the  damage  are  to  blame,  and  their  ex- 
cuses are  very  obscure.  Grotius  says  that,  as  it  is 
difficxdt  to  prove  the  fault,  even  when  it  has  been 
willful,  the  laws  of  some  countries  direct  that  in  the 
case  in  question  the  masters  of  the  two  vessels  shall 
bear  each  an  equal  portion  of  the  damage.  Many  cases 
are  found  in  our  books  where  this  division  of  loss  has 
been  decreed  on  account  of  the  difficulty  of  the  ques- 
tion." And  see  Arnold  on  Im.  Perkins'  ed.  806. 
*It  may  be  proper  to  observe  that  the  quotation  from 
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GrotiuSy  made  by  Emerigon,  as  above  stated,  is  a  dif- 
ferent translation  of  a  part  of  section  21,  liber  2,  ch..  17, 
which  has  been  hereinbefore  leferred  to  in  another 
translation. 

Lord  TEiniBKDEir  says,  Abb.  on  Sk^.  229 :  "By 
the  law  of  most  of  the  maritime  states,  differing  in  this 
particular  from  the  Roman  law,  which  leaves  each 
party  to  bear  his  own  loss,  the  cost  of  damage  resulting 
from  collision  without  fault  in  the  persons  belonging  to 
either  ship,  is  to  be  divided  equally  between  them. 
The  same  rule  obtains  when  both  vessels  are  to  blame, 
and  when  the  blame  cannot  be  detected." 

The  division  of  damages  in  cases  of  mutual  fault 
has  been  more  seriously  controverted  than  the  rule 
which  requires  such  division  in  cases  of  inscrutable 
fault ;  and  so  late  as  1837,  a  learned  ajid  able  writer  on 
mercantile  law,  in  the  London  Law  Magdzine^  in 
questioning  the  rule  in  cases  of  mutual  fault,  ventured 
to  declare  that  no  writer  on  maritime  law  applied  the 
rule  of  equal  partition  to  any  case  but  that  of  in- 
scrutable faillt.  Note  to  Cwrti^  Adm.  Dig.  145,  and 
17  Law  Mag.  327.* 

*  In  the  head-note  to  the  case  of  Mary  Stewart,  decided  in  1844,  d 
Wm.  Hob,  244,  it  is  stated  that  ^^  in  cases  of  collision,  where  the  evidence 
on  both  sides  is  conflicting  and  nicely  balanced,  the  court  will  be 
guided  by  the  probabilities  of  the  respective  cases  which  are  set 
up,  &c."    And  see  The  Speed,  Id.  225. 

Again,  in  The  Wheatsheaf  «.  The  Intrepide,  HoWi  Rule  of  the  Boadj 
210,  212,  213,  Dr.  Lushikoton,  in  addressing  the  trinity  masters,  said  : 
<«I  am  exposed  to  great  difficulty  fix>m  the  extreme  contradiction  in  the 
evidence  in  the  case  ;^'  .  .  .  and  ^^you  must  eonHder  from  the  evidence 
the  probabilities  on  the  one  side  and  on  the  other.''  And  there  was  a 
decree  fi>r  the  libelants.  And  see  The  Jane  &  Ellen  o.  The  Emma,  Id,, 
207 ;  The  Saucy  Lass  «.  The  Boldera,  Id.  205;  The  Esther  o.  The  Con> 
cordia.  Id.  142 ;  The  Benedetto  v.  The  Calypso,  Id.  117.  In  the  case  of 
The  Emperor  v.  The  Zephyr,  Id.  24,  it  was  said  by  the  court  that  the 
evidence  was  so  conflicting  that  it  was  impossible  to  reconcile  it,  and 
that  in  cases  of  that  description  they  must  be  governed  by  the  proba- 
bilities. 0. 
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And  in  1848,  in  the  case  of  Wells  v.  The  Bay  State, 
6  iV^.  T.  Leg.  Obs.  198,  Judge  Betts,  of  the  sontherA 
district  of  New  York,  after  stating  that  it  was  the  first 
case  which  had  occnrred  in  that  district  in  which  the 
question  had  arisen,  and  after  declaring  himself  better 
satisfied  with  the  common  law  role,  adopted  the  rule 
of  division  in  a  case  of  mutual  fault  as  having  been 
sanctioned  by  Judges  Wabe  and  Hopkinson,  and  im- 
pliedly admitted  by  the  supreme  court  of  the  Uxiited 
States  in  Strout  v.  Foster,  1  JSbw.  92  ;  but  adding,  that 
the  principle  deserved  the  solemn  adjudication  of  our 
highest  tribunals. 

The  American  authorities,  with  scarcely  an  excep- 
tion,  affirm  the  rule  of  equal  division  in  cases  of  inscru- 
table fault. 

In  1847,  in  the  case  of  The  Scioto,  Davies^  359,  one 
of  the  most  learned,  as  well  as  one  of  the  most  carefdl 
of  our  admiralty  judges, — Judge  Waee,  of  the  Maine 
district, — sanctioned  the  rule  in  a  very  carefully  pre- 
pared and  able  opinion ;  and  in  1854,  in  the  case  of  The 
Nautilus,  Ware^  2  ed.^629,  the  same  learned  judge 
again  applied  the  rule  of  division  in  a  case  of  inscrut- 
able fault.  And,  also  in  1854,  the  learned  judge  of  the 
Ohio  district,  in  the  case  of  Lucas  v.  The  S.  B.  Swan,  6 
McLean^  282 ;  S.  C,  ^ewi.  158,  unhesitatingly  applied 
the  rule  of  division  in  a  case  held  to  be  one  of  inscrut- 
able fault.  In  Jarvis  v.  The.  State  of  Maine,  in  the 
southern  district  of  New  York,  in  1857,  36  HunVs 
Mer.  Mag.  328,  the  same  rule  was  adopted  under  like 
circumstances.  The  rule  has  been  acted  upon  in  other 
districts,  in  like  cases,  and  it  is  believed  that  in  all 
such  cases  the  decisions  upon  that  question  have  been 
submitted  to  without  appeal. 

The  American  writers  on  maritime  law,  it  is  be- 
lieved, without  exception,  accept  the  rule  of  division 
of  damages  in  cases  of  inscrutable  fault.  Story  Bailm. 
§§  608,  609,  and  notes ;  3  KeTvt  Com.  231 ;   1  Pars. 
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Merc.  L.  1  ed.  188 ;  1  CovJc.  Adm.  2  ed.  378,  &c.  ; 
Bowo.  Law  Die.  tit.  Collision ;  Flanders  Mar.  L.  §§ 
367,  358. 

It  is  deemed  proper  also  to  refer  again  to  the  partic- 
nlar  language  of  the  dictum  of  Mr.  Justice  Swayke, 
not  for  the  purpose  of  verbal  criticism,  but  as  furnish- 
ing additional  evidence  that  it  was  a  hasty  and  incon- 
siderate expression,  not  based  upon  any  weU  considered 
or  deliberate  opinion  of  that  learned  judge. 

In  a  case  of  collision,  the  term  reasonable  dotibt, 
may,  perhaps,  have  a  somewhat  different  signification 
from  that  given  to  it  upon  a  criminal  trial ;  but  lawyers 
and  judges  accustomed  to  the  trial  of  collision  cases 
(in  which,  perhaps,  more  than  in  any  other  class  of 
cases,  the  testimony  is  very  often  so  conflicting  and 
irreconcilable,  that  there  must  be  reasonable  doubt 
which  party  was  to  blame),  will  at  once  admit  that  if 
these  cases  are  not  to  be  decided,  like  other  civil  cases, 
upon  the  clear  preponderance  of  testimony,  the  major- 
ity of  those  who  suffer  damage  by  collision,  occasioned 
by  negligence,  will  find  that  a  remedy  is  often  denied 
them  when  it  would  have  been  afforded  by  the  admi- 
ralty courts  under  precisely  the  same  circumstances 
if  the  new  rule  had  not  been  adopted. 

As  further  additional  evidence  of  the  same  charac- 
ter, it  may  be  observed  that  the  dictum  of  Mr.  Justice 
SwAYNE  is  not  justified  by  the  dictum  of  Sir  Ohbisto- 
PHER  Robinson,  cited  in  its  support.  "  A  state  of  rea- 
sonable doubt  as  to  the  preponderance  of  evidence"  in 
a  collision  case,  is  a  very  different  thing  from  a  "rea- 
sonable doubt  as  to  which  party  is  to  blame  ;'*  for  in 
many  cases  a  very  clear  and  decided  preponderance  of 
testimony  may  exist,  and  the  judicial  mind  yet  be  sub- 
ject to  reasonable  doubt  as  to  which  party  was  to 
blame. 

For  these  reasons  the  dictum  referred  to  has  not 
been  considered  as  binding  upon  this  court,  and  its 
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final  decree  in  tMs  case  will  provide  for  a  division 
of  the  damages. 

Decree  accordingly. 


THE   NEAFFBS. 

Circuit  Courts  FyfVi  Circuit ;  District  of  Louisiana^ 

April  T.,  1870. 

Common  Cabmees. — ^Liability  of  Steam-Tugs. 

The  owners  of  a  steam-tug  or  tow-boat,  engaged  in  the  bosiness  of  tow- 
•ing  yessels  from  point  to  point,  but  not  receiving  the  vessels  or  the 
property  on  board  of  them  into  their  care  or  custody  otherwise  than 
is  involved  in  the  mere  act  of  towage,  are  not  liable  as  common  car- 
riers in  respect  of  such  employment.  To  charge  them  for  an  injury 
to  the  tow,  such  injury  must  be  shown  to  have  resulted  from  some 
neglect  or  fault  in  the  management  of  the  tug. 

Appeal  from  a  decree  of  the  district  court. 

N.  H.  Armstr<mg^  for  libelants. 

Carleton  Huntj  for  claimants. 

Woods,  J.— The  case  was  this :  On  May  38, 1866,  the 

steam-tug  Neaffie  undertook  to  tow  a  flat  or  barge 

laden  with  hay  from  Jefferson  city  to  the  flat-boat 

wharf  in  the  city  of  New  Orleans — ^a  distance  of  three  or 

four  mQes.    She  made  fast  to  the  flat  and  towed  her 
30 
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down  the  stream  to  said  wharf,  the  master  and  crew  of 
the  flat  remaining  aboard  of  her.  As  she  was  about 
landing  the  flat,  the  latter  collided  with  another  flat 
made  fast  to  the  wharf.  In  a  short  time  after  the 
collision,  the  flat  towed  by  The  Neaffle  sunk.  The 
damage  sustained  hj  the  sinking  of  the  flat  is  agreed  to 
be  thirty-one  hundred  and  fifty  dollars. 

The  libelants  charge  that  the  sinking  of  the  flat  was 
in  consequence  of  the  collision,  and  that  the  collision 
was  brought  about  by  the  carelessness  of  Cook,  the 
master  of  The  Neaffie ;  and  in  argument  they  allege  that 
The  Neaffle  was  a  common  carrier,  and  responsible  for 
all  damages  to  the  flat  not  occasioned  by  the  act  of  Grod 
or  the  public  enemy. 

The  claimants  answer,  that  when  The  Neaffie  ap- 
proached the  flat  for  the  purpose  of  towing  down  to  the 
flat-boat  wharf,  they  found  her  in  a  leaky  condition, 
and  refused  to  take  her  in  tow  except  at  the  risk  of  her 
owners,  to  which  the  captain  and  part-owner  of  the  flat 
assented.  They  deny  any  carelessness  on  the  part  of 
the  master  of  The  Neaffie,  and  deny  that  there  was  any 
collision  whereby  the  flat  was  damaged ;  or  that  the 
sinlsing  of  the  flat  was  the  consequence  of  any  damage 
received  by  her  collision  with  the  other  flat  lying  at  the 
wharf.  They  allege  that  the  slight  impingement  of  the 
one  flat  against  the  other  was  caused  by  a  sudden  eddy 
or  boil  in  that  part  of  the  river. 

In  the  view  I  have  taken  of  this  case,  these  are  the 
only  £Etcts  alleged  on  either  side  which  it  is  necessary  to 
recite. 

The  naked  fact  that  the  flat  of  the  libelants,  whjle  in 
tow  of  The  Neaffie,  did  impinge  upon  the  flat  made  fast 
to  the  wharf,  and  that  in  a  very  short  time  thereafter 
she  sunk,  raises  a  presumption  of  mismanagement  and 
negligence  on  the  part  of  the  captain  of  the  steam-tug, 
and  fixes  a  liability  for  damages  sustained  upon  her 
owners,  unless  contrary  proof  is  adduced  showing  or- 
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dinary  care  and  diligence.  I  have  searched  the  testi- 
mony in  this  case  in  vain  to  find  any  act  of  carelessness 
or  negligence  on  the  part  of  the  captain  of  The  Neaffie. 
On  the  contrary,  the  proof  shows,  to  state  the  resnlt  in 
the  mildest  form,  reasonable  care  and  diligence.  No 
witness  speaks  of  any  act  done  or  omitted  showing 
want  of  skill  or  care  on  the  part  of  The  Neaffie. 

Under  this  state  of  facts  The  Neaffie  cannot  be  held 
liable  for  the  damage  suffered  by  the  flat  and  cargo, 
unless  she  is  made  responsible  as  a  common  carrier. 

The  business  of  The  Neaffte,  as  the  evidence  shows,  is  * 
to  tow  flats  and  other  water  craft  from  one  point  to 
another  in  and  about  the  harbor  of  the  city  of  New 
Orleans.    The  hire  for  her  services  varies  according  to- 
the  bargain  made  at  the  time  the  service  is  rendered. 

A  common  carrier  is  often  defined  to  be :  "  One  who 
undertakes  for  hire  to  transport  the  goods  of  such  as 
choose  to  employ  him  from  point  to  point." 

This  definition  is  very  broad,  and  in  its  application 
to  facts  is  subject  to  certain  limitations.  A  better  and 
more  precise  definition  is,  '*  One  who  offers  to  carry 
goods  for  any  person  between  certain  termini  or  on  a 
certain  route,  and  who  is  bound  to  carry  for  all  who 
tender  him  goods  and  the  price  of  carriage." 

Was  The  Neaffie  a  common  carrier  under  either 
of  these  definitions ) 

Chief  Justice  Marshall,  in  Boyce  v.  Anderson, 
2  Pet,  150,  says :  "  The  law  applicable  to  common  car- 
riers is  one  of  great  rigor.  Though  to  the  extent  to  which 
it  has  been  carried,  and  in  cases  to  which  it  has  been 
applied,  we  admit  its  necessity  and  its  policy,  we  do  not 
think  it  ought  to  be  carried  further  or  applied  to  new 
cases."  So  unless  the  case  of  steam-tugs  towing  boats 
and  their  cargoes  can  be  brought  strictly  within  the 
definition  of  common  carriers,  I  am  not  disposed  to 
apply  to  them  the  great  rigor  of  the  law  applicable  to 
common  carriers. 


II 
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Can  it  be  said  that  the  tug-boats  plying  in  the  har- 
bor of  New  Orleans  undertake  to  transport  the  goods 
found  on  the  water  craft  which  they  take  in  tow  t  It 
appears  to  me  that  it  is  the  boat  in  which  the  goods  are 
put  that  undertakes  to  transport  them.  The  tag  only* 
famishes  the  motive  power.  It  is  like  the  case  of  the 
owner  of  a  wagon  laden  with  merchandise  hiring 
another  to  hitch  his  horses  to  the  wagon  to  draw  it  firom 
one  point  to  another,  the  owner  of  the  wagon  riding  in 
it,  and  having  charge  of  the  goods.  In  sach  a  case, 
coald  it  be  claimed  with  any  show  of  reason  that  the 
owner  of  the  team  was  a  common  carrier  t  The  reason 
of  the  law  which  imposes  upon  the  common  carrier  such 
rigorous  responsibility  jGails  in  such  a  case. 

The  tug-boats  plying  in  New  Orleans  harbor  do  not 
receive  the  property  into  their  custody,  nor  do  they 
exercise  any  control  over  it  other  than  such  as  results 
from  the  towing  of  the  boat  in  which  it  is  laden.  They 
neither  employ  the  master  and  hands  of  the  boat  towed, 
nor  do  they  exercise  any  authority  over  them  beyond 
that  of  occasionally  requiring  their  aid  in  governing  the 
flotilla.  The  boat,  goods,  and  other  property  remain 
in  charge  and  care  of  the  master  and  hands  of  the  boat 
towed.  In  case  of  loss  by  fire  or  robbery,  without  any 
actual  default  on  the  part  of  the  master  or  crew  of  the 
tow-boat,  it  can  be  hardly  contended  they  would  be 
answerable,  and  yet  carriers  would  be  answerable  for 
such  loss. 

That  tow-boats  are  not  common  carriers  has  been 
held  in  the  following  cases:  Caton  v.  Bumney,  13 
Wend.  387 ;  Alexander  v.  Green,  3  JKZZ,  1 ;  WeUs  v. 
Steam  Navigation  Company,  2  Comst  204 ;  Pennsylva- 
nia, Delaware  &  Maryland  Navigation  Company  v. 
Dandridge,  8  Oill  &  J.  248 ;  Leonard  t).  Hendrickson, 
18  Penn.  St.  40. 

In  Vanderslice  v.  The  Superior,  Mr.  Justice  Kane 
held  a  steam  tow-boat  liable  as  a  common  carrier; 
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but  when  the  case  came  before  the  circuit  court, 
Mr.  Justice  Gbies  said  he  could  not  assent  to  the 
doctrine. 

I  am  aware  that  a  contrary  doctrine  has  been  applied 
by  the  supreme  court  of  Louisiana  to  steam-tugs  towing 
between  the  city  of  New  Orleans  and  the  mouth  of  the 
Mississippi  river.  These  tow-boats  are  distinguishable 
from  those  plying  in  the  harbor  of  ITew  Orleans ;  but 
if  it  were  otherwise,  I  thiTiTc  the  weight  of  authority  and 
reason  is  with  those  who  hold  tow-boats  not  to  be  com- 
mon carriers. 

Holding,  then,  that  The  Neaffle  was  not  a  common 
carrier,  and  that  she  was  bound  only  for  ordinary  dili- 
gence and  care,  and  that  the  testimony  shows  such 
diligence  and  care  on  the  part  of  the  master  of  The 
Neaffie,  it  follows  that  the  libel  must  be  dismissed  at 
the  costs  of  libelant. 

The  cross  libel  of  claimants,  not  being  supported  by 
any  proof,  is  also  dismissed. 

libels  dismissed. 
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UNITED  STATES  v.  SIMONS. 

District  Court;    Western  District  of  Pennsylvaniciy 

June  T.y  1870. 

lerrEENAL  Revenue.— **  Produce  Broker." 

One  wbose  occupation  is  to  sell  agricultiiral  produce  in  public  market, 
is  not  exempted  from  the  tax  imposed  by  the  internal  revenue  law 
of  1866  upon  ^'  produce  brokers,"  by  the  fact  that  the  produce  sold  is 
not  purchased  by  him  for  sale,  nor  sold  as  agent  for  another,  but  is 
raised  by  himself  upon  his  farm. 

Trial  of  an  indictment. 

The  defendant,  Charles  Simons,  was  indicted  for 
carrying  on  business  as  a  produce  broker,  \vithont  pay- 
ing the  special  tax  required  by  the  internal  revenue 
laws. 

The  evidence  upon  the  trial  showed  that  the  defend- 
ant owned  a  piece  of  land  in  the  vicinity  of  the  city  of 
Williamsport,  on  which  he  raised  vegetables ;  and  he 
was  accustomed  to  dispose  of  these  vegetables  on  the 
regular  market  days,  in  the  markets  of  the  city. 

ff.  B.  SwqpCy  District- Attorney,  for  the  government, 
contended  that  there  were  only  two  ways  in  which  the 
defendant  could  dispose  of  his  produce  without  paying 
tax — one  by  selling  it  at  the  place  of  production,  and 
the  other  by  hawking  it  in  the  manner  of  a  pedlar ;  and. 
that  when  he  entered  the  market  place  regularly  and 
competed  with  other  dealers  who  were  compelled  to 
pay  tax,  he  made  himself  equally  liable. 
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Allen  &  BartleSy  for  the  defendant,  contended  that 
the  defendant  had  tiie  right  to  dispose  of  produce  raised 
by  himself,  on  his  own  land,  without  payment  of  any 
tax. 

McCandless,  J.— The  courts  of  the  IJnited  States 
are  tribunals  which  were  created  by  the  constitution  to 
stand  between  the  government  and  the  people.  WhOst 
we  see  that  the  laws  are  enforced,  we  must  take  care  that 
the  citizen  is  not  oppressed.  The  decisions  of  the  several 
departments  at  Washington  are  entitled  to  great  re- 
spect, but  they  can  not  and  do  not  control  the  judgment 
of  our  courts.  Otherwise  we  would  not  be,  as  we  are 
designed  to  be,  an  independent  branch  of  the  govem- 
mentj  wholly  irresponsible  for  the  soundness  of  our  de- 
crees, to  either  Congress  or  the  executive.  In  this  mat- 
ter of  taxation,  which  has  annoyed  the  world  from  the 
days  of  the  tribute  to,  and  the  image  and  superscrip- 
tion  of  Csesar,  and  which  is  always  a  source  of  discon- 
tent, in  protecting  the  people  we  must  preserve  the 
£Eiith  of  the  nation.  To  re-establish  the  Union  and 
place  it  upon  a  permanent  basis,  we  have  contracted  a 
large  public  debt,  the  principal  and  interest  of  which 
must  be  x>aid  to  the  uttermost  farthing.  Anything  else 
would  be  derogatory  to  our  personal  integrity,  and  dis- 
grace us  in  the  face  of  all  nations.  Every  citizen, 
therefore,  is  bound  to  contribute  to  the  common  fand, 
and  his  omission  or  refusal  to  do  so  inflicts  an  injury 
upon  his  feUow  citizens,  and  upon  the  government  to 
which  he  is  indebted  for  the  protection  of  his  life,  lib- 
erty, and  property. 

Before  announcing  the  conclusion  at  which  I  have 
arrived,  I  have  thought  it  proper  to  make  these  pre- 
liminary observations,  because  there  is  a  large  class  of 
I)eople  who  think  they  are  or  should  be  exempt  from 
the  onerous  burden  which  is  laid  upon  us  all. 

Simons  is  indicted  for  carrying  on  the  business  of  a 
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produce  broker  without  having  paid  the  special  tax. 
Nothing  criminal,  in  the  ordinary  sense  of  the  term,  is 
attributed  to  him.  The  proceedhig  against  him  is  de- 
signed as  a  test  case  to  ascertain  whether,  in  the  exer- 
cise of  his  occupation  as  a  market  gardener,  he  is  liable 
to  its  payment. 

We  think  he  is.  The  evidence  shows  that  he  is  the 
owner  of  forty  acres  of  ground  on  Lycoming  creek,  in 
the  vicinity  of  this  city,  which  he  cxiltivates  in  raising 
vegetables ;  that,  except  in  December  and  January,  he 
attends  the  market  of  Williamsport  with  his  horses  and 
wagon,  backs  up  at  the  curbstone  at  different  points  on 
Market  and  Third-streets,  erects  a  temporary  stand  at 
the  tail  of  his  wagon,  and  there,  twice  a  week,  on  the 
days  fixed  by  an  ordinance  of  the  city  as  market  days, 
sells  the  products  of  his  garden. 

It  has  been  contended,  with  much  ability,  that  he 
does  not  come  within  the  category  of  produce  broker. 
At  one  time  in  the  consideration  of  this  case  I  was 
inclined  to  concur  with  the  learned  counsel  for  the 
defense,  and  designed  to  request  a  further  argument 
firom  the  able  district-attorney,  but  am  now  clear  that  the 
defense  is  not  tenable. 

If  the  question  depended  upon  the  common  accepta- 
tion of  the  word  "  broker, '*  the  argument  for  the 
defendant  would  be  sound,  for  a  broker  is  a  middle 
man,  an  intervenor  between  the  buyer  and  seller,  a 
Ikctor  or  agent  who  contracts  for  the  one  or  the  other. 

We  have  exchange  brokers,  stock  brokers,  pawn- 
brokers, and  insxirance  brokers,  who  negotiate  between 
vendor  and  vendee ;  and  as  Simon  sells  his  own  pro- 
ducts, he  could  not  very  well  be  called  a  broker.  But 
Congress  has  not  left  it  to  the  courts  to  define  what  .the 
word  broker  means.  They  have  given  us  a  legislative 
definition  by  which  we  are  bound. 

In  section  79  of  the  act  of  1866,  they  say  that  a 
"produce  broker''  is  a  person  "whose  occupatix>n  it  is 


Western  District  of  Pennsylvania.       473 

United  States  v.  Simons. 

to  buy  or  seU  agricxQtoral  or  feim  products."  If  he 
buys  or  sells^  whether  he  does  it  lor  himself  or  for 
another,  he  is  to  be  ^'  regarded,"  in  the  language  of  the 
act,  as  a  "produce  broker."  Congress  might  have 
used  a  better  term,  but  all  refinement  upon  the  words 
is  at  an  end  in  the  feice  of  this  definition.  It  was  doubt- 
less the  design  to  exempt,  as  fkr  as  practicable,  the 
agricultural  portion  of  the  community  from  burden- 
some taxation ;  but  as  almost  every  person  and  every- 
thing is  necessarily  subject  to  taxation,  there  was  no 
good  reason  why  the  producer,  who  brings  his  articles 
to  market  and  comes  in  competition  with  merchants,  or 
those  who  only  buy  and  sell,  shoxdd  be  so  highly 
favored.  If  he  sells  from  his  farm  or  his  garden  he 
pays  nothing,  but  if  he  acts  in  the  capacity  of  a  mer- 
chant or  dealer,  he  must  pay  a  tax  upon  that  occupa- 
tion. That  is  but  just  to  his  fellow  tax-payers,  and  he 
ought  not  to  complain  of  the  government  which 
exacts  it. 

But  there  is  still  another  reason  why  I  consider  this 
the  true  construction  of  the  statute.  Farmers*and  gar- 
deners are  exempt  from  taxation  as  pedlars ;  that  is, 
they  may  go  from  house  to  house  in  town  or  country 
and  sell  their  produce  without  paying  a  special  tax. 
They  are  also  exempt  as  "manufacturers  or  pro- 
ducers." Here  the  maxim  "  eaypressio  unius  est  exclu- 
sio  aUerius^^  applies.  If  Congress  intended  that  they 
should  not  be  included  in  the  class  of  produce  brokers 
they  woxdd  have  said  so.  If  they  pursue  any  other 
occui)ation  than  that  of  tilling  the  soil,  and  selling 
directly  from  their  farms  or  gardens,  they  incur  the 
liability  of  the  additional  employment,  and  I  think 
properly  so. 

All  this  is  a  case  of  the  first  impression,  no  published 
opinion  of  my  brethren  of  the  bench  having  yet  ap- 
peared ;  as  it  involves  large  interests  to  both  the  gov- 
ernment and  the  people,  I  have  given  to  it  careful 
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consideration,  and  the  more  I  reflect  upon  it  the  better 
I  am  satisfied  the  decision  is  right. 

Your  verdict  should  be  against  the  defendant. 

The  jury  immediately  returned  a  verdict  of  "guilty 
in  manner  and  form,  &c.  &c.,"  whereupon  the  defend- 
ant was  sentenced  to  pay  a  fine  of  ten  dollars,  the 
special  tax  for  two  years,  twenty  dollars,  and  the  costs^ 


CARROLL  V.  WATKINS. 

District  Court ;  Scmthern  District  of  Mississippij 

May  21,  1870. 

Lien  of  Judgment. — ^Effect  op  State  Statutes. 

The  effect  of  a  judgment  of  a  United  States  court,  as  a  lien  upon  the 
lands  of  defendant,  cannot  be  restricted  by  State  statutes,  or  by  the 
construction  placed  by  the  State  courts  upon  such  statutes. 

A  State  statute  requiring  judgments  to  be  enrolled  in  the  county  in 
which  the  lands  to  be  affected  lie,  before  they  can  become  liens  on 
real  property,  has  no  effect  upon  the  lien  of  a  judgment  of  a  court 
of  the  United  States.  Such  judgment  becomes  a  lien  on  lands 
throughout  the  district  in  which  it  is  recovered. 

Hearing  upon  a  bill  in  equity,  i 

This  bill  was  filed  by  Messrs.  Carroll  &  Hay  against 
Watkins,  as  assignee  in  bankruptcy  of  J.  B.  Moore, 
and  others,  to  enforce  their  claim  to  prioriiy  of  pay- 
ment .out  of  the  assets  in  the  assignee's  hands.  Carroll 
&  Hay  were  commission  merchants  in  New  Orleans, 
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and  obtained  judgment  in  the  circuit  court  of  the 
United  States,  sitting  in  the  southern  district  of  Mis- 
sissippi, against  Moore,  who  was  formerly  in  business 
as  a  retail  merchant.  This  judgment  was  never  en- 
rolled in  the  county  in  which  Moore  resided,  and  in 
which  the  property  involved  in  this  litigation  was  sit- 
uated. 

After  the  rendition  of  this  judgment,  other  creditors 
of  Moore  obtained  judgments  against  him  in  the  State 
court  holden  within  Scott  county,  the  county  where 
Moore's  residence  and  property  was  ;  and  these  judg- 
ments were  duly  enrolled  pursuant  to  a  law  of  the 
State  prescribing  that  no  judgment  shall  be  a  lien  on 
lands  unless  enrolled  in  the  county  in  which  they  lie. 

Soon  after  these  judgments  were  perfected,  Moore 
filed  his  petition  in  bankruptcy,  and  was  declared  a 
bankrupt.  The  defendant  Watkins  was  appointed  his 
assignee.  Lands  of  Moore  lying  in  Scott  county  were 
surrendered  to  him,  and  were  sold  by  him  under  a  de- 
cree of  the  district  court  in  bankruptcy. 

Carroll  &  Hay  then  filed  this  bill  or  petition  agauist 
the  defendant  Watkins,  originally,  claiming  priority  in 
payment  out  of  the  proceeds  of  the  lands,  on  the 
ground  that  the  judgment  of  the  United  States  circuit 
court  in  their  fevor  was  a  lien  upon  the  lands  in  ques- 
tion. By  agreement  of  parties,  the  other  creditors,  up- 
on judgments  recovered  in  the  State  court,  applied  to 
be  and  were  admitted  defendants.  They  claimed  that 
the  judgment  in  fevor  of  Carroll  &  Hay  never  became 
a  lien,  because  it  was  never  enrolled  in  the  county ;  and 
that  their  judgments,  which  were  so  enrolled,  were 
liens,  and  were  entitled  to  priority  of  payment,  al- 
though junior  in  date. 

WiUiamt  Terger^  for  the  complainants. 


A.  T.  Harper^  for  the  rival  creditors. 
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Hill,  J. — ^This  is  a  bill  filed  by  the  complainafitB 
against  WatkinSy  assignee  of  Moore,  praying  that  the 
lands  surrendered  by  Moore  shall  be  sold,  and  the  pro- 
ceeds applied  to  the  pajonent  of  their  judgment  against 
Moore,  recovered  in  flie  circuit  court  of  the  United 
States  for  said  district  The  other  defendants  filed 
their  petitions,  praying  to  be  made  parties  to  this 
cause ;  and  that  said  lands  be  sold  and  the  proceeds 
applied  to  the  payment  of  their  judgments,  obtained  in 
the  circuit  court  of  this  State  for  the  county  of  Scott 
The  judgment  of  complainants  was  obtained  prior  to 
those  of  the  defendants — ^the  creditors  in  the  judgments 
in  Scott  circuit  court — ^but  was  not  enrolled  in  the 
county  of  Scott,  where  the  land  is  situated.  Hie  judg- 
ments in  the  Scott  circuit  court  were  duly  enroll^  in 
said  county  before  Moore  filed  his  petition  to  be  de- 
clared a  bankrupt. 

The  only  question  presented  for  decision  is,  whether 
or  not  the  judgment  of  complainants,  not  being  en- 
rolled, constituted  a  lien  on  the  lands  described  in  the 
pleadings ;  if  so,  their  judgment,  being  prior  in  date, 
must  first  be  satisfied ;  and  the  residue,  if  any,  applied 
to  the  payment  of  the  judgments  obtained  in  the  Scott 
circuit  court. 

This  is  one  of  those  vexed  questions  which  occa- 
sionally arise  between  the  national  and  State  tribunals, 
and  in  which  each  claims  the  enforcement  of  rights 
emanating  under  the  constitution  and  laws  of  the 
power  of  its  own  creation.  In  this  State  this  conflict 
commenced  with  the  case  of  Tarpley  v.  Hamer,  9  Sm,  <ft 
JU.  310,  and  continued  by  the  case  of  Bonafee  r>.  Pisk, 
13  Id.  589  ;  and  Brown  v.  Deacon,  27  Miss.  682 ;  and  in 
the  supreme  court  of  the  United  States,  in  the  case  of 
Massengill  v.  Downs,  7  Bow.  760. 

Were  it  conceded  that  the  lien  of  judgments  ren- 
dered in  the  Federal  courts  depends  upon  the  legisla- 
tion of  the  State,  or  the  construction  given  to  it  by  the 
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courts  of  the  State,  the  controversy  would  be  at  an  end. 
The  judgment  of  complainants  would  have  no  eflfect  as 
a  lien  upon  the  lands  of  the  bankrupt,  there  being  no 
evidence  that  an  execution  was  ever  issued  and  placed 
in  the  hands  of  the  marshal  to  be  levied.  For  in  ad- 
dition to  the  repeated  decisions  of  the  high  court  of 
errors  and  appeals  of  the  State,  the  legislature,  by  the 
provisions  of  the  code  of  1857,  p.  625,  art.  262,  declare  in 
express  terms,  that  no  judgment  or  decree  rendered  in 
any  court  of  the  United  States,  shall  be  a  lien  upon,  or 
bind  any  property  of  the  defendants  situated  out  of  the 
county  in  which  said  judgment  or  decree  is  rendered, 
until  the  plaintiff  shall  file  in  the  office  of  the  clerk  of 
the  circuit  court  of  the  county  in  which  the  property 
may  be  situated,  an  abstract  of  such  judgment  or  de- 
cree, certified  by  the  clerk  of  the  court  in  which  the 
same  was  rendered,  containing  the  names  of  the  parties 
ta  such  judgment  or  decree,  its  amount,  and  the 
amount  appearing  to  have  been  paid,  if  any,  &c. 

Then  in  article  263  of  the  same  chapter,  and  on  the 
same  page,  it  is  further  provided  that  no  judgment  or 
decree  rendered  in  any  court  of  the  United  States  shall 
be  a  lien  upon  or  bind  the  property  of  the  defendants 
in  the  county  in  which  the  judgment  is  rendered,  un- 
less the  abstract  of  the  judgment  is  filed  and  enrolled 
as  provided  in  article  262.  Thus  it  is  seen  that  so  far 
as  the  legislative  will  of  the  State  and  the  judicial 
mind  of  the  highest  tribunal  of  the  State  can  settle  the 
question,  it  has  been  unmistakably  done. 

The  same  result  would  follow  if  this  question  were 
to  be  governed  by  section  34  of  the  judiciary  act  of 
1789,  which  provides  that  "the  laws  of  the  several 
States,  except  where  the  constitution,  treaties,  or  stat- 
utes of  the  United  States,  shall  otherwise  require  or 
provide,  shall  be  regarded  as  rules  of  decision  in  trials 
at  common  law  in  the  courts  of  the  United  States,  in 
cases  where  they  apply.'* 


478        Southern  Distbict  07  Mississippi. 

Carroll «.  Watkins. 

Having  given  the  statutes  and  decisions  of  the 
courts  of  the  State  on  this  question,  the  next  point 
of  inquiry  is  to  ascertain  what  is  the  law  of  the 
United  States  on  this  question,  as  settled  by  the  courts 
thereof. 

The  only  case  decided  by  the  supreme  court  of  the 
United  States,  arising  in  this  State,  is  the  case  of  Mas- 
singill  V.  Downs,  7  Sow.  760.  In  that  case  the  judg- 
ment claimed  as  a  lien  was  obtained  in  the  circuit  court 
of  the  United  States  for  the  southern  district,  on  the 
first  Monday  in  November,  1889,  before  the  passage  of 
the  abstract  act,  as  it  was  called,  of  1841.  This  act  re- 
stricted the  judgment  liens  to  cases  in  which  an  ab- 
stract of  the  judgment  should  be  filed  in  the  office  of 
the  clerk  of  the  circuit  court  of  the  county  in  which  the 
property  was  situated,  and  making  its  provisions  apply 
to  aU  cases  in  which  judgments  had  already  been  ren- 
dered, unless  the  abstract  should  be  filed  on  or  before 
July  1,  1841.  The  main  question  decided  was,  did 
that  act  destroy  or  make  void  the  lien  created  by  the 
judgment  rendered  before  its  passage  ?  The  court  held 
that  it  did  not.  The  judge,  in  delivering  the  opinion 
of  the  court,  states  tlmt  the  lien,  if  not  an  effect  of  the 
judgment,  was  inseparably  connected  with  it,  whether 
the  lien  was  created  by  the  execution  and  judgment  or 
the  statute ;  and  in  either  case  where  the  right  has  at- 
tached in  the  courts  of  the  United  States,  a  State  has 
no  power,  by  legislation  or  otherwise,  to  modify  or  im- 
pair it.  It  is  true  that  Justice  McLeax,  in  delivering 
the  opinion  of  the  courts  does  say  "  that  the  point  cer- 
tified does  not  require  us  to  consider  whether  the  law 
can  operate  on  a  judgment  being  entered  subsequent  to 
its  date ;"  but  the  whole  reasoning  given  in  the  opinion 
goes  to  show  that,  had  the  question  arisen  on  a  subse- 
quent judgment,  the  result  would  have  been  the  same. 
The  judgment  lien  in  that  case  was  held  to  grow  out  of 
the  process  act  of  1828,  that  that  act  was  not  controlled 


Southern  District  of  Mississippi.         479 

Carroll  v.  Watklns. 

by  section  34  of  the  judiciary  act  of  1789,  The  process 
act  of  1828  remains  unchanged  in  the  southern  district 
of  Mississippi.  There  has  been  no  act  of  Congress 
changing  it,  nor  has  there  been  any  rule  of  court 
changing  or  in  any  way  modifying  it.  The  act  of  the 
legislature  of  this  State,  passed  in  1834,  making  all 
judgments  liens  from  their  rendition,  was  in  force 
when  the  process  act  of  1828  was  passed  by  Congress. 

The  opinion  of  the  court  further  states  "that  the 
circuit  courts  of  the  United  States  exercise  jurisdiction 
co-extensive  with  their  respective  districts,  and  it  has 
never  been  supposed  that  by  the  process  act  of  May  19, 
1828, — ^which  adopted  the  process  and  modes  of  pro- 
ceeding in  the  State  courts, — ^the  jurisdiction  of  the  cir- 
cuit courts  was  restricted.  The  process  and  modes 
of  proceeding  in  the  State  courts  were  adopted  by 
Congress  in  reference  to  the  jurisdiction  of  the  cir- 
cuit courts,  and  not  with  the  view  of  limittQg  those 
courts." 

In  those  States  where  the  judgment  or  the  execu- 
tion of  a  State  court  creates  a  lien  only  within  the 
county  in  which  the  judgment  is  entered,  it  has  not 
been  doubted  that  a  similar  proceeding  in  the  circuit 
court  of  the  United  States  would  create  a  lien  to  the  ex- 
tent of  its  jurisdiction.  This  has  been  the  practical  ' 
construction  of  the  power  of  the  courts  of  the  United 
States,  whether  the  lien  was  held  to  be  created  by  the 
issuing  of  process,  or  by  express  statute.  Any  other 
construction  would  materially  affect,  and,  in  some  de- 
gree, subvert  the  judicial  power  of  the  Union.  It  would 
place  suitors  in  the  State  courts  in  a  much  better  con- 
dition than  those  in  the  Federal  courts.  That  the  de- 
cisions of  the  supreme  court  of  the  United  States  give 
to  judgments  rendered  in  the  Federal  courts  a  lien  up- 
on the  property  of  the  defendant  whenever  situated  in 
the  district  in  this  State  without  enrollment^  is  ad- 
mitted, in  the  opinion  of  the  courts  in  the  case  of 
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Brown  v.  Bacon,  37  Miss.  689.  That  the  State  legida- 
tnre  can  pass  no  law  binding  on  the  cooits  of  the 
United  States,  or  giving  eflTect  to,  or  changing  the  judg- 
ments or  decrees  rendered  therein,  was  distinctly  set- 
tled by  the  supreme  court  of  the  United  States  as  early 
as  1826.  In  the  very  able  opinion  of  Chief  Justice 
Makshal,  in  the  case  of  Wayman  v.  Southard,  10 
Wheat.  1,  the  chief  justice,  in  delivering  the  opinion 
of  the  court,  uses  this  strong  and  pointed  language : 
'^  That  it  has  not  an  independent  existence  in  the  State 
legislature  is,  we  think,  one  of  those  political  axioms, 
an  attempt  to  demonstrate  which  would  be  a  waste  of 
argument  not  to  be  excused."  The  proposition  has  not 
been  advanced  by  counsel  in  this  case,  and  will  prob- 
ably never  be  advanced.  Its  utter  inadmissibility  will  at 
once  be  presented  to  the  mind,  if  we  imagine  an  act  of 
the  State  legislature  for  the  direct  and  sole  purpose  of 
regulating  proceedings  in  the  courts  of  the  Union,  or 
of  their  officers,  in  executing  their  judgments,  ifo 
gentleman^  we  believe,  will  be  so  extravagant  as  to 
maintain  the  efficiency  of  such  an  act.  It  seems  not 
much  less  extravagant  to  maintain  that  the  practice  of 
the  Federal  courts  and  the  conduct  of  their  officers,  can 
be  indirectly  regulated  by  State  legislatures  by  an  a<;t 
professing  to  regulate  the  proceedings  of  the  State 
courts,  and  the  conduct  of  the  officers  who  execute  the 
process  of  those  courts.  It  is  a  general  rule  that  what 
cannot  be  done  directly  from  defect  of  power,  cannot 
be  done  indirectly." 

In  the  case  of  Bank  of  the  United  States  v.  Hol- 
stead,  10  Wheat.  61,  it  is  held  that  the  act  of  the  as- 
sembly of  Kentucky,  which  prohibits  the  sale  of  prop- 
erty taken  under  executions,  for  less  than  three- 
fourths  its  appraised  value,  without  the  consent  of  the 
owner,  does  not  apply  to  a  venditioni  exponas  issued 
out  of  the  circuit  court  of  the  United  States  for  Ken- 
tucky.   The  question  again  came  before  the  supreme 
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court  in  1862,  in  the  case  of  Wood  t^.  Chamberlain,  2 
BldcICj  430,  in  which  it  is  held  that,  under  the  process 
act  of  1828,  a  decree  of  the  district  conrt  of  the  Uni- 
ted States,  sitting  in  admiralty  in  the  State  of  Ohio,  is 
a  lien  npon  the  lands  of  the  defendants.  Justice  Glif- 
FOKD,  in  delivering  the  opinion  of  the  court,  gives  the 
following  as  the  settled  rules  of  that  court :  ^^  That  the 
States  have  no  authority  to  control  or  regulate  the  pro- 
ceedings in  the  courts  of  the  United  States,  except  so 
fiir  as  the  State  process  acts  are  adopted  by  Congress, 
or  by  the  courts  of  the  United  States,  under  the  author- 
ity of  Congress.'* 

Other  decisions  made  by  the  supreme  court  of  the 
United  States,  bearing  upon  the  question,  might  be 
cited,  but  it  would  extend  this  opinion  to  too  great  a 
length. 

Almost  the  identical  questions  now  presented  came 
before  the  United  circuit  court  for  the  district  of  Indi- 
ana, at  the  May  term,  1840.  In  that  case  the  judg- 
ment,, which  was  the  foundation  of  the  plaintiff's  action 
of  ejectment,  was  obtained  at  December  term,  1827,  of 
said  court ;  no  copy  of  the  judgment  was  filed  with  the 
clerk  of  the  county  in  which  the  real  estate  was  situ- 
ated, as  required  by  the  laws  of  Indiana.  The  defend- 
ant claimed  title,  under  the  sheriff's  deed^  upon  a 
junior  judgment  in  the  State  court  of  the  county  in 
which  tiie  real  estate  was  situated,  which,  it  was  ad- 
mitted, was  a  lien  only  as  against  plaintiff's  title  from 
the  marshal  under  his  judgment.  Justice  McLeait,  in 
delivering  the  opinion  of  the  court,  held  that,  by  force 
of  the  process  act  of  1828,  a  lien  was  created  by  the  de- 
fendant's judgment,  without  any  statute  directly  con- 
ferring it.  That  the  act  of  1831,  of  that  State,  limiting 
the  liens  of  judgments  to  those  rendered  in  the  county 
in  which  the  judgment  was  rendered,  or  in  which  a 
copy  of  the  judgment  was  filed,  could  not  annul  or  im- 
pair the  lien  created  by  the  plaintiff's  judgment,  under 
31 
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and  by  force  of  fhe  process  act  of  1828,  and  that  the 
jurisdiction  of  the  Federal  courts  is  co-extensive  with 
the  limits  of  the  State  of  Indiana^  and  consequently 
the  liens  of  its  judgments  extend  throughout  the  State. 
From  a  careful  examination  of  the  decisions  of  the 
courts  of  the  United  States,  I  am  satisfied  that  the 
holding  is,  that  judgments  or  decrees  rendered  in  the 
courts  of  the  United  States  become  liens  on  the  prop- 
erty of  the  defendant  situated  in  the  district  in  which 
the  judgment  or  decree  is  rendered,  subject  only  to 
prior  liens  thereon,  from  the  date  of  the  rendition, 
without  reference  to  any  law  of  the  State  not  adopted 
by  Congress,  or  the  courts  of  the  United  States,  under 
Congressional  authority. 

I  am  further  satisfied  that  such  ruling  is  correct^ 
upon  principle,  and  whether  satisfied  of  the  correctness 
of  the  principle,  or  not,  it  being  so  settled  by  the  su- 
preme court  of  the  United  States,  it  is  my  duty  to 
adopt  it ;  and,  so  holding,  must  declare  the  complain- 
ants entitled  to  a  prior  lien  on  the  lands  stated  in  the 
biQ,  which  will  be  sold  as  other  lands  under  the  rules 
of  this  court  in  like  cases,  and  the  proceeds,  so  fax  as 
necessary,  applied,  first,  to  the  payment  of  complain- 
ant's  judgment ;  and  then,  if  any  surplus  shall  remain, 
to  the  judgments  obtained  in  the  circuit  courts  of  Scott 
county  in  their  order  of  priority. 

Decree  accordingly. 
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District  Court;  Eastern  District  of  Michigan^ 

March  2!,  1870. 

Stamps. — Gbihinal  Peoseoution. 

An  instrument  in  the  following  form, — *'Dne  the  bearer  or'^  [naming  a 

payee] "  dollars  in  merchandise  out  of  our  store,"  signed  on 

behalf  of  an  employer,  by  his  bookkeeper,  under  his  general  instruc- 
tions, and  delivered  to  a  person  employed  to  enable  him  or  any  one 
to  whom  he  may  transfer  it  to  obtain  the  goods,  in  payment  for  ser- 
vices rendered,  is  a  contract,  and  requires  a  five-cent  stamp. 

Upon  trial  of  an  indictment  for  issuing  instruments  without  stamping 
them  as  required  by  law,  proof  of  issuing  an  instrument  unstamped 
which  by  law  should  have  been  stamped,  is  sufficient,  in  the  first 
instance,  to  warrant  a  conviction.  The  jury  are  to  presume  that  the 
defendant  knew  the  requirements  of  the  law  and  intended  to  evade 
it,  in  the  absence  of  some  explanation  from  him. 

Motion  to  set  aside  a  yerdict  of  guilty  and  for  a 
new  trial. 

Charies  G.  Learned  and  Frederick  S.  Ayres  were 
bronght  to  trial  upon  an  indictment  for  issuiag  an 
unstamped  agreement  Under  the  instructions  given, 
the  jury  found  a  verdict  of  guilty. 

The  defendants  now  moved  to  set  aside  the  verdict, 
and  for  a  new  trial,  on  the  ground  of  refasal  to  give 
certain  charges  to  the  jury,  and  of  misdirection  in  the 
charges  which  were  given. 

On  the  trial,  it  appeared  that  the  defendants  had 
been  for  years  extensive  manufacturers  of  lumber  at 
Port  Austin,  in  the  district,  and  that  in  the  prosecutieji 
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of  their  business  they  employed  a  laige  inxmber  of  men. 
They  also  dealt  in  merchandise.  They  employed  a 
bookkeeper  for  their  general  bnsi^ess,  and  clerks  in 
their  store.    The  books  were  kept  at  the  store. 

From  about  the  titiie  of  their  starting  in  business, 
dating  back  to  a  period  anterior  to  the  passage  of  the 
first  internal  revenue  law,  they  had  been  in  the  practice 
of  issuing  to  their  men  due  bUls,  payable  in  merchan- 
dise out  of  their  store,  in  the  following  form : 

* '  No,  1550.        Poet  Austdt,  Mich. ,  Oct.  28, 1868. 
"Due  the  bearer,  or  J.  L.  Coy,  Seven  Dollars,  in 
merchandise  out  of  our  Store. 

"(Signed)        Atebs,  Leonabd  &  Wiswall. 

«  Va»  Wabt." 

(The  above  is  an  exact  copy  of  the  instrument  upon 
which  the  prosecution  in  this  case  was  founded.) 

These  due  bills  were  issued  by  the  bookkeeper,  but 
never  in  excess  of  the  amount  appearing  to  be  due,  and 
in  all  cases  were  charged  to  the  men  in  their  accounts 
as  so  much  money. 

Large  numbers  of  them  were  so  issued.  One  of  the 
clerks  testified  that  he  thought  as  many  as  four  thou- 
sand, during  the  year  1868.  In  some  instances,  the 
men,  or  members  of  their  families,  would  come  to  the 
store  of  defendants  and  select  what  goods  they  wanted  ' 

to  purchase,  and  then  one  of  the  clerks  in  the  store 
would  go  to  the  bookkeeper  and  get  one  of  these  due 
bills  for  the  amount  of  goods  selected, — the  due  bill 
being  charged  to  the  man  by  the  bookkeeper,  and 
retained  by  the  clerk  as  his  voucher  for  the  goods  thus 
disposed  of— thus  operating  as  a  check  upon  the  men, 
against  their  getting  goods  at  the  store,  at  any  time,  to 
a  greater  amount  than  what  was  due  them  from  the 
defendants.  About  one-fourth  of  all  the  due  bills 
idsued  were  issued  and  used  in  this  manner.    The  other  | 
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three-fourths  were  issued  directly  to  the  men  and  taken 
away  by  ihem,  and  either  sold  to  others,  or  traded  out 
afterwards  by  themselves  or  their  families  as  they  might 
need  the  goods. 

They  were  issued  in  small  amounts,  and  were  often 
used  by  the  men  for  other  purposes  than  that  of  getting 
goods  at  defendants'  store.  They  disposed  of  them 
sometimes  to  fanners  for  produce,  and  sometimes  to 
other  merchants  for  goods.  One  merchant  doing  busi- 
ness some  eight  miles  distant  testified  that  he  had  seven 
hundred  dollars  of  them  at  one  time.  They  were  so 
issued  and  used  with  the  full  knowledge  and  acquies- 
cence of  the  defendants,  and  by  their  authority  and 
direction.  f 

These  due  biUs,  including  the  one  in  question,  were 
so  issued  xmstamped,  and,  on  the  trial,  it  was  con- 
ceded by  the  defendants  that  they  were  so  issued,  with 
their  knowledge  and  intention. 

There  was  no  direct  evidence,  and  in  taxst  no  evi- 
dence at  all,  except  what  may  be  guessed  at  or  inferred 
from  the  circumstances  surrounding  the  transactions, 
explaining  or  tending  to  explain  why  stamps  were  so 
omitted.  Reasons  and  excuses  for  omitting  to  stamp 
were  offered  by  counsel,  by  way  of  argument,  as  will 
hereinafter  appear,  but  none  whatever  in  the  proofs. 

Upon  this  state  of  &cts  the  court  charged  the  jury, 
among  other  things,  substantially  as  follows : 

1.  That,  by  the  law  of  the  land,  the  instrument  in 
question  is  a  contract. 

2.  And  that  as  such,  an  adhesive  stamp  of  five 
cents  was  required  by  the  internal  revenue  law. 

3.  That  the  defendants  are  presumed  to  know  the 
law. 

4.  That  the  omission  of  a  stamp  was  an  evasion  of 
the  law,  and  unless  explained,  it  must  be  presumed 
that  the  defendants  so  intended. 
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The  defendants^  counsel  requested  the  court  to 
charge  the  jury,  among  other  things,  as  follows : 

"2.  That  if  the  defendants  made  the  paper  in  this 
case,  intending  it  only  as  a  voucher  to  the  clerks  in  the 
store  that  Coy's  account  was  good  for  seven  dollars, 
then  the  defendants  are  not  liable." 

Which  request  the  court  granted,  with  this  qualifica- 
tion ;  insert  after  the  word  dollars,  in  next  to  last  line, 
the  following:  "And  if  it  got  afloat  without  their 
knowledge  or  intention." 

And  in  this  connection,  the  court  further  charged  the 
jury  that  if  the  paper  in  question  was  actually  used  as 
a  matter  of  convenience  merely  between  the  bookkeeper 
and  the  clerks  in  the  store,  aild  did  not  go  into  the 
hands  of  Coy  or  other  persons,  then  it  never  became  an 
agreement  or  contract  for  want  of  delivery,  and  no 
stamp  was  required.  But,  whether  it  was  originally 
intended  for  such  matter  of  convenience  merely,  or  not, 
if  it  went  into  Coy's  hands,  or  otherwise  got  afloat,  by 
the  authority,  intent,  or  acquiescence  of  the  defendants, 
then  it  did  become  such  agreement,  and  did  require  a 
stamp. 

Defendants'  counsel  further  requested  the  court  to 
charge: 

"3.  That  if  the  defendants  did  not  understand  or 
believe  that  the  paper  in  this  case  was  a  contract,  but 
supposed  it  was  only  a  voucher,  then  the  defendants 
are  not  liable." 

Which  request  the  court  refused. 

The  reasons  assigned  in  support  of  the  motion  to  set 
aside  the  verdict,  and  for  a  new  trial,  were  the  fol- 
lowing: 

"Because  the  court  refused  to  instruct  the  jury  as 
requested  in  defendants'  second  and  third  requests ; 
and  because  the  court  erred  in  instructing  the  juiy : 

"1.  That  the  paper  mentioned  in  the  indictment 
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was  one  which  required  to  be  stamped  uader  the  rev- 
eime  law. 

^^  2.  That  the  defendants  must  be  presumed  to  know 
that  said  paper  was  one  required  to  be  stamped,  and 
that  it  was  their  duty  to  stamp  it,  and  that  therefore 
the  law  presumes  that  if  they  oxnitted  to  do  so,  they 
intended  to  evade  the  provisions  of  the  revenue  law. 

"  3.  That  if  said  paper  went  into  Coy's  hands  with 
the  defendants'  knowledge,  or  by  their  authority,  the 
defendants  were  required  to  stamp  it." 

O.  V.  N.  Lothrop^  fbr  the  motion. 

A  B.  Maynard^  District- Attorney,  opposed. 

LoNGYEAB,  J. — ^The  questions  arising  upon  this  mo 
tion  will  be  taken  up  in  the  order  hi  which  they  arose 
in  the  charge,  rather  than  the  order  in  which  they  are 
presented  in  the  motion.  The  first  and  second  charges 
given  present  the  question :  Is  the  instrument  men- 
tioned in  the  indictment — (see  copy,  aT^fe) — such  an  one 
as  was  required  by  the  internal  revenue  law  to  be 
stamped  % 

If  covered  by  the  law  at  aU,  it  is  covered  by  the 
first  clause  of  schedule  B,  under  the  head  of  ' '  Agree- 
ment or  Contract."    13  Btoi.  at  L.  298. 

The  question,  then,  resolves  itself  simply  into  this : 
Is  it  an  agreement  or  contract  1  The  answer  to  this 
question  seems  too  apparent  to  admit  of  argument. 
But  as  the  question  is  presented,  I  shall  proceed  to  con- 
sider it 

Mrst  Upon  the  fsuje  of  the  instrument.  The  word 
^^  due  "  imports  a  consideration — ^an  indebtedness ;  it  is 
between  parties  capable  of  contracting,  named  in  the 
instrument ;  the  amount  of  the  indebtedness  or  consid- 
eration is  fixed  and  definite  ;  the  manner  and  place  of 
payment  is  clearly  defined ;  a  promise  to  pay  is  clearly 
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implied;  and  it  was  signed  bj  tiie  defendants  and 
delivered.  Here  are  all  the  elements  of  a  contract^  and 
it  is  prononnced  to  be  such  by  the  laws  of  the  land. 
An  action  could  be  maintained  upon  it  without  any 
other  proof  than  that  of  demand  and  refdsaL 

Second.  Upon  matters  outedde  the  instrument.  The 
defendants  owed  Coy  the  amount  in  money,  for  woork 
and  labor ;  the  due  bill  was  charged  to  Coy  as  so  much 
money,  and  thereby  canceled  the  indebtedness  in  that 
form.  Here  was  an  actual  considerati(m.  It  wa4f  due 
on  open  account  in  money ;  it  became  due  on  written 
contract,  in  mer:chandise.  Here  was  a  new  tmdertaking 
on  both  sides,  as  to  the  manner  of  payment.  It  is  true, 
it  was  testified  by  one  of  the  bookkeepers,  that  if  any 
of  these  due  bills  should  have  been  brought  back  and 
delivered  up,  by  the  man  to.  whom  it  was  payable,  he 
would,  if  requested,  have  canceled  it  and  credited  it 
back  to  the  man  in  his  account,  and  so  change  the  obli- 
gation back  to  a  cash  obligation ;  but  there  was  no  pre- 
tense that  there  was  any  such  agreement  or  under- 
standing with  the  men  ;  and  even  if  there  had  been,  it 
could  not  change  the  character  of  the  instrum^it,  so 
long  as  it  was  out,  as  it  was  not  expressed  upon  its 
face.  Neither  could  any  such  verbal  understanding  be 
relied  on  to  change  the  written  agreement. 

Therefore,  by  the  law  relating  to  contracts,  the  instru- 
ment was  an  agreement,  and  by  the  internal  revenue 
law  it  was  required  to  be  stamped. 

There  was,  therefore,  no  error  in  the  first  and  second 
chaj:ges  given. 

Third.  That  every  man  is  presumed  to  know  the 
law,  and  that  ignorance  of  the  law  is  no  excuse,  as  gen- 
eral propositions,  are  too  well  established  to  admit 
of  dispute,  and  their  correctness  is  virtually  conceded 
by  defendants'  counsel. 

Now,  apply  these  maxims  to  this  case.  It  was 
clearly  proven,  in  Ikct  it  was  conceded,  that  defendants 
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authorized  the  instrament  to  be  made  and  delivered  in 
the  form  and  manner  in  which  it  was  made  and  deliv- 
ered, and  of  course  they  knew  it  was  so  issned.  As  we 
have  akeady  seen,  by  the  laws  relating  to  contracts, 
the  instmment,  by  having  been  so  made  and  delivered, 
became  and  was  an  agreement  or  contract.  The  defend- 
ants are  presumed  to  have  known  this  law.  Therefore, 
knowing  as  they  did,  all  the  &cts  constituting  the 
instrument  an  agreement,  they  are  presumed  to  have 
known  it  was  such.  Again,  the  instrument  being  an 
agreement,  the  internal  revenue  law  made  it  the  duty 
of  the  defendants  to  stamp  it.  Therej^ore,  knowing,  as 
we  have  seen,  that  it  was  an  agreement,  the  defendants 
are  presumed  to  have  known  that  such  was  their  duty. 

There  was,  therefore,  no  error  in  the  third  charge 
given. 

Fimrfh.  As  to  the  intent.  It  is  a  maxim  of  the  law 
that  every  man  must  be  presumed  to  intend  the  neces- 
sary legal  or  legitimate  consequences  of  his  acts.  In 
this  case,  the  omission  of  a  stamp  was  a  violation  or 
evasion  of  the  internal  revenue  law.  Therefore,  the  de- 
fendants knowing*  the  law,  their  omission  to  obey  it 
must  be  presumed,  in  the  absence  of  explanation,  to 
have  been  with  intent  to  evade  its  provisions. 

It  has  been  so  held  in  two  recent  cases  in  the  State 
of  New  York,  in  each  of  which  this  precise  question 
was  under  consideration.  See  Beebe  t.  Button,  27  Barb. 
187, 193  ;  qowe  t>.  Carpenter,  68  Id.  382-5. 

In  the  case  of  United  States  ^.  Conner,  3  McLean^ 
674,  a  similar  question  was  under  consideration.  Con- 
ner was  prosecuted  u^der  the  bankrupt  act  of  1841,  for 
perjury,  in  swearing  to  a  false  schedule  of  proi)erty 
with  intent  to  defraud  his  creditors.  In  deciding  the 
case.  Judge  McLean  makes  use  of  this  language: 
^^The  maxim  is  admitted  that  ignorance  of  the  law 
constitutes  no  excuse  for  the  commission  of  a  crime.' ^ 
And  further  on  he  says,  "  To  constitute  peijury  under 
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the  law"  (the  bankrapt  law  above  mentioned)  'Hhe 
&lse  schedule  must  have  been  made  coimptly  by  the 
bankrupt^  and  v)ifh  intent  to  dtfrand  his  creditors. 
The  falsity  of  the  schedule  being  established,  the  miti- 
gating circumstances  must  be  shown  by  the  defendant ; 
and  if  no  excuse  be  proyed,  the  fraudulent  intent  to£2Z 
be  inferred  from  the  acty  it  being  prima  fade  in  viola- 
tion of  the  law." 

So,  too,  in  Commonwealth  t>.  Bradford,  9  Mete.  272, 
cited  by  defendants'  counsel,  the  knowledge  of  de- 
fendant that  he  had  not  the  right  to  vote,  was  treated  as 
a  presumption  to  be  rebutted  by  him,  the  &ct  that  he 
had  not  such  right  having  been  first  established. 

The  distinction  between  the  two  classes  of  cases, 
that  in  which  the  intent  will  not  be  presumed,  and  that 
in  which  it  will  be,  is  clearly  drawn  in  3  Qreenl.  -Bo. 
§  13,  quoting  Lord  Mansfield  in  Eex  v.  Woodfall,  6 
Burr.  2667,  in  the  following  language :  "  When  an  act, 
in  itself  indifferent^  becomes  criminal  if  done  with 
a  particular  intent,  then  the  intent  must  be  proved  and 
found ;  but  when  the  act  is  in  itself  uvZavfut^  the 
proof  of  justification  or  excuse  lies  on  the  defend- 
ant, and  in  fedlure  thereof  the  law  implies  a  criminal 
intent."  In  this  case  the  omission  of  the  stamp  was  an 
unlawful  act — an  evasion  of  the  provisions  of  the  inter- 
nal revenue  law,  and  it  must  be  deemed  presumptively 
so  intended.  It  comes  clearly  within  that  class  of  cases 
in  which  proof  of  justification  or  excuse ^lies  on  the 
party  transgressing. 

It  appears,  therefore,  that  there  was  no  error  in  the 
fourth  charge  given. 

Fifth.  The  qualification  made  by  the  court  to  the 
second  request  of  defendant,  viz :  '>  That  if  the  instru- 
ment got  afloat  without  defendants'*  knowledge,  authw- 
iiy  or  intent,  they  are  not  liable,"  has  been  folly  dis- 
posed of  in  considering  the  converse  of  the  proposition, 
ante^  viz :  that  if  the  instruments  went  into  Coy' s  hands> 
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by  defendants'  authority  or  intent,  then  it  was  an  agree- 
ment, and  required  a  stamp.  For  the  reasons  there 
given  there  was  no  error  in  refusing  to  grant  the  request 
without  such  a  qualification. 

JSKxth.  The  third  request  of  defendants,  which  was 
refused  by  the  court,  was  in  the  following  words : 

"  3.  liat  if  defendants  did  not  understand  or  believe 
that  the  i)aper  in  this  case  was  a  contract,  but  supposed 
it  was  only  a  voucher,  then  the  defendants  are  not 
liable." 

It  might  suffice  to  sustain  the  refusal  to  charge  as 
above  requested,  to  simply  state  the  fact  that  there  was 
no  evidence  in  the  case  as  to  what  the  understanding  or 
belief  of  the  defendants  was  in  relation  to  the  character 
of  the  particular  paper  in  question,  or  even  as  to  the 
class  of  paper  to  which  it  belonged,  and  therefore  it 
might  have  misled  the  jury  to  have  submitted  such  a 
question  to  them. 

It  may  be  said,  however,  that  evidence  of  their 
understanding  and  belief  as  to  the  character  of  the 
paper  is  to  be  found  in  presumptions  arising  from  their 
course  of  business,  in  relation  to  this  class  of  paper,  as 
proven  on  the  trial. 

Eelying  upon  such  presumptions  alone  for  proof  of 
what  defendants^  understanding  and  belief  in  this  re- 
si)ect  was,  the  case  would  stand  as  foUows :  so  far  as 
this  class  of  paper  was  actually  used  as  vouchers 
merely  between  the  bookkeeper  and  the  clerks  in  the 
store,  the  defendants  would  be  presumed  to  have 
understood  and  believed  them  to  be  vouchers  merely, 
and  not  contracts  ;  but  so  far  as  such  paper  was  deliv- 
ered to  the  parties,  and  thereby  became  outstanding 
evidences  of  indebtedness  and  agreements  to  pay  as 
therein  specified,  the  defendants  must  be  presumed  to 
have  understood  and  believed  them  to  be  what  they 
actually  were,  contracts.  And  this  latter  presumption 
gains  great  force  from  two  other  facts  in  the  case : 
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1.  The  &ct  that  a  laige  proporticMi  of  these  x>&peis, — 
the  head  clerk  in  the  store  says  three-fourths  of  them,— 
were  delivered  to  the  parties,  aad  that  only  a  small 
proportion  of  them  were  used  as  vouchers  merely,  from 
the  bookkeei)er  to  the  clerks  in  the  store.  2.  The  use 
of  the  word  ^^  bearer"  in  the  instrument  Although 
that  word  has  no  effect  to  make  the  paper  n^otiable, 
yet  it  may  be  resorted  to,  to  arrive  at  the  intent,  belief 
or  understanding  of  the  i)artiesy  as  to  the  use  to  be 
made  of  the  paper.  That  word  could  be  of  no  i>ossible 
use  in  a  paper  to  be  used  as  a  voucher  merely ;  but  it 
is  just  the  word  the  parties  would  use  if  they  intended 
the  -pSipeT  for  circulation,  however  mistaken  they  may 
have  been  as  to  its  legal  effect  It  is  in  prooi^  also, 
that  these  papers  did  circulate,  and  were  bought  and 
sold  to  a  considerable  extent,  to  the  knowledge  of  de- 
fendants. Presumptions,  conclusions,  and  inferences 
must  always  be  consistent  and  in  harmony  with  the 
fEtcts  upon  which  they  are  founded  and  from  which 
they  are  drawn. 

It  might  not  have  been  error  to  have  charged  as 
requested ;  but  if  the  court  had  so  charged  he  would 
have  been  compelled,  at  the  same  time,  to  charge  fur- 
ther, as  above  stated,  which  would  have  rendered  tlie 
charge  requested  wc»rse  than  nugatory. 

Therefore,  whether  the  refusal  to  give  this  charge 
was  right  or  wrong,  it  has  worked  the  defendants 
no  ix0^u^y»  s^d  could  not,  in  any  event,  constitute 
ground  for  a  new  trial 

But  it  is  claimed  on  behalf  of  defendants  that  such 
understanding  and  belief  on  their  part,  as  to  the  charac- 
ter of  the  paper  in  question,  was  induced  by  or  was  the 
result  of  their  construction  of  the  law  in  its  application 
to  said  paper,  and  that  therefore  the  charge  should 
have  been  given  as  requested.  Or,  in  other  words,  that 
notwithstanding  the  defendants  knew  all  the  teuoia  in 
the  case,  and  notwithstanding  that  the  law  does  make 
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the  paper  a  contract  and  liable  to  be  stami)ed,  yet  if  the 
defendants  so  construed  the  law  for  themselves  as  to 
lead  them  to  understand  and  believe  that  said  paper 
was  not  a  contract,  and  therefore  not  required  to  be 
stamped,  then  the  intent  to  evade  the  provisions  of  the 
law  did  not  exist,  and  they  are  not  liable. 

In  the  first  place,  this  prox)osition  has  no  standing 
in  the  proofs.  There  was  no  evidence  whatever  as  to 
what  construction  the  defendants  put  upon  the  law,  or 
that  they,  in  fact,  put  any  construction  whatevar 
upon  it. 

The  argument  seems  to  be,  1.  That  such  construc- 
tion of  the  law  is  a  reasonable  construction.  2.  The 
action  of  defendants  in  omitting  the  stamp  is  consistent 
with  such  construction.  3.  Therefore,  they  must  be 
ipresumed  to  have  adopted  it. 

A  moment's  reflection  will  show  the  entire  fallacy 
of  this  argument.  It  has  already  been  shown  that  such 
construction  of  the  law  is  not  correct,  and  therefore  it  is 
not  reasonable,  and  the  first  proi)Osition  falls  to  the 
ground,  and  with  it,  of  course,  the  second  and  third. 

But  aside  from  all  this,  the  proposition  is  not  a 
sound  one  in  law.  !No  man  has  a  right  to  set  up  a 
construction  of  the  law  for  himself,  and  then  plead  it  in 
justification  of  his  violation  of  the  law.  See,  also, 
Judge  Blatchforb's  opinion  in  United  States  v.  A 
quantity  of  Distilled  Spirits,  11  InterTiai  Reo.  Record^  4. 
The  distinction  between  what  will,  and  what  will  not 
excuse,  is  very  clearly  drawn  in  McGuire  «.  State, 
7  Humph.  56.  Apply  the  principles  there  and  else- 
where laid  down,  to  tMs  case,  and  the  following  conclu- 
sions are  inevitable.  If  the  defendants  knew,  as  they 
did  know,  of  the  existence  of  the  state  of  facts  which 
made  the  instrument  liable  to  a  stamp,  and  yet  believed 
that  the  instrument  was  not  so  liable,  in  point  of  law^ 
such  ignorance  of  the  law  will  not  excuse  them.  With 
a  full  knowledge  of  aU  the  facts  before  them,  and  of  the 
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consequences  of  a  violation  of  the  law,  they  assume  to 
construe  the  law  for  themselves,  and  having  miscon- 
strued, they  must  abide  the  consequences. 

In  the  case  of  United  States  v.  Conner,  3  McLean^ 
674  (above  cited),  cited  also  by  defendants'  counsel,  the 
facts  relied  on  to  rebut  the  intent  to  defraud,  &c.,  were, 
1.  That  defendant  stated  the  facts  folly  to  counsel  for 
advice  in  the  premises;  2.  That  he  was  advised  by 
such  counsel  on  such  statement,  as  matter  of  law,  that 
the  ondssion  complained  of  viras  not  contrary  to  the  law 
claimed  to  have  been  violated ;  and  3.  That  the  defend- 
ant acted  upon  the  advice  so  obtained,  in  making  out 
and  swearing  to  his  schedule ;  and  this  was  allowed  as 
tending  to  rebut  the  presumption  of  intent  to  violate  the 
law,  for  the  reason,  as  stated  by  the  judge  in  his  opinion, 
that  "the  defendant  thereby  showed  a  desire  to  con- 
form to  the  law."  That  is  very  different  from  a  case 
like  the  present,  in  which  the  defendants  are  claimed 
to  have  simply  set  up  a  construction  of  the  law  for 
themselves,  without  the  aid  of  counsel  or  legal  advice, 
or  showing  in  any  manner  a  desire  to  conform  to  the 
law.  If  parties  may  do  this,  and  thus  shield  themselves 
from  violations  of  law,  then  it  is  far  safer  for  them  nev^ 
to  take  advice. 

In  view  of  the  importance  of  these  questions  to  the 
government  and  to  the  defendants,  as  well  in  their 
application  to  the  case  now  under  consideration  as  to 
other  like  cases,  I  have  given  them  a  careful  considera- 
tion, with  an  earnest  desire  and  determination  to  arrive 
at  correct  conclusions,  and  have  settled  down  upon  the 
conclusions  above  given  vdth  a  feeling  of  confidence 
that  they  are  correct 

The  motion  to  set  aside  the  verdict  and  for  a  new 
trial  must  be  denied. 
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UNITED  STATES  v.  STEVENSON. 

District  Court;    Southern   District  of  New   TorJc^ 

Felyruary  T.^  1869. 

Process  Acts.— Attachmet^ts. —Rules  op  Coubt. 

An  infonnation  prosecuted  in  a  district  court  must  be  regarded  and 
treated  aa  a  common  law  proceeding ;  except  in  that  aspect  a  dis- 
trict comrt  can  hare  no  jariBdictlon  of  it. 

The  forms  of  process  (except  style)  and  modes  of  proceeding  in  the 
United  States  courts,  sitting  within  the  thirteen  States  which  origi- 
nally composed  the  Union,  in  actions  at  common  law,  are  the  same 
as  those  which  were  employed  in  the  supreme  courts  of  the  States, 
respectiyely,  on  May  8,  1792 ;  except  so  far  as  the  United  States 
courts  may  have  prescribed  alterations. 

Section  1  of  the  act  of  May  19,  1828, 4  Stat,  at  L.  278,  relatiTe  to  pro- 
cess of  the  United  States  courts,  does  not  apply  within  States  which 
were  members  of  the  Union  before  September  29, 1789,  And  the 
act  of  May  8, 1792,  does  not  adopt,  prospectively,  laws  which  may 
have  since  been  passed  by  the  States  (though  it  enables  the  several 
courts  to  adopt  them),  but  only  adopts  those  then  existing. 

It  is  not  necessary,  in  order  to  establish  that  a  particular  mode  of  pro- 
ceeding has  been  adopted  by  a  United  States  court,  that  there 
should  be  found  a  written  rule  declaring  such  adoption.  The  prac- 
tice of  a  court  may  be  established  without  the  existence  of  a  positive 
written  rule. 

Under  the  practice  which  has  prevailed  in  the  district  court  for  the 
southern  district  of  New  York,  an  attachment  may  be  issued  in  aid 
of  a  common  law  information  prosecuted  by  the  United  States. 

a 

Motion  to  vacate  an  attachment 

/.  E.  Ward  and  (7.  A.  Seward^  for  the  motion. 

T.  SiTncnSj  Assistant  District-Attomey,  opposed. 
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Blatghfobd,  J. — This  is  an  action  at  common  law. 
The  first  paper  placed  on  the  records  of  the  conrt  in  it 
was  an  information,  which  was  filed  on  March  1,  1867. 
It  states  that  the  attorney  of  the  United  States  comes 
^^  in  a  suit  of  common  law  and  informs  the  court"  that 
the  United  States  bring  suit  against  the  defendant  for 
the  cause  of  action  propounded  in  two  articles  which 
follow  in  the  information.  The  substance  of  them  is, 
that  the  United  States  were  entitled  to  the  immediate 
possesion  of  certain  bales  of  cotton,  their  property ; 
that  the  defendant,  being  in  possession  of  the  cotton, 
unlawfully  converted  and  disposed  of  it  to  his  own 
use ;  that  such  conversion  was  fraudulent ;  and  that  the 
proceeds  of  the  property  had  been  disposed  of  by  the 
defendant  with  intent  to  secrete  the  same  from  and  to 
defraud  the  United  States.  The  information  prays  that 
process  of  attachment  may  issue  against  the  property 
of  the  defendant,  and  is  accompanied  by  an  affidavit 
in  support  of  the  application  for  an  attachment. 

Indorsed  on  the  information  is  a  direction  signed  by 
my  predecessor,  and  dated  February  28, 1867,  in  iliese 
words:  ^^Let  process  of  attachment  issue  against  the 
property  of  the  within-named  Yemon  K.  Stevenson, 
agreeably  to  the  prayer  of  the  within-named  informa- 
tion, and  let  the  said  Yemen  K.  Stevenson  be  cited  to 
api)ear  on  the  return  of  process  herein,  and  answer  to 
the  allegations  in  this  behalf."  Thereupon,  process 
was  issued  to  the  marshal  on  March  1, 1867,  reciting 
that  the  information  had  been  filed  ^'  in  a  certain  action 
at  common  law,"  and  commanding  the  marshal  to  cite 
the  defendant,  if  found  in  his  district,  to  appear  and 
answer  tl^  information,  and,  also,  to  attach  the  prop- 
erty of  the  defendant.  The  information  and  the  pro- 
cess stated  the  claim  at  the  sum  of  one  million  dollars. 

The  return  of  the  marshal  to  the  jnrocess  was  that  he 
had  served  a  copy  of  it  on  the  defendant,  and  had  also 
served  a  copy  o£  it  on  the  president  of  a  bank  in  the 
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city  of  New  York,  stock  in  which  was  alleged  to  be 
owned  by  the  defendant. 

On  March  1, 1867,  a  notice,  signed  by  the  district- 
attorney,  and  entitled  in  the  snit  and  indorsed  as  being 
a  lis  pendenSy  was  filed  in  the  office  of  the  clerk  of  this 
court  The  notice  states  ^^ that,  an  action  has  been 
commenced,  and  is  now  pending,  in  this  court,  upon 
an  information  against  the  above-named  defendant, 
and  that  a  warrant  of  attachment,  according  to  the 
rules  and  practice  of  this  court  and  the  statute  in  such 
case  made  and  provided,  has  been  duly  issued  therein 
against  all  and  singular  the  property  of  the  said  de- 
fendant, Yemon  K.  Stevenson,  both  real  and  x>ersonal, 
situate  and  being  within  the  city  and  county  and  State 
of  New  York,  and  also  situate  and  being  in  the  south- 
em  district  of  the  United  States  for  the  State  of  New 
York,  and  that  the  following  is  a  description  of  all  and 
singular  the  real  estate  of  the  said  defendant,  Yemon 
K.  Stevenson,  situate  and  being  within  the  said  city 
and  county  and  State  of  New  York,  attached,  levied 
upon,  and  affected  under  and  by  virtue  of  said  process 
or  warrant  of  attachment,''  and  closes  with  a  specific  de- 
scription, by  metes  and  bounds,  of  the  real  estate  referred 
to,  which  embraces  forty  lots  of  land  in  the  city  of  New 
York.  A  like  notice  of  lis  pendens  was  filed  by  the 
district-attorney  in  the  office  of  the  clerk  of  the  su- 
preme court  for  the  city  and  county  of  New  York. 

The  defendant  put  in  his  answer  in  the  suit,  and  the 
issue  has  been  tried  by  a  jury,  resulting  in  a  verdict  for 
the  defendant,  under  the  direction  of  the  courts  on  a 
question  of  law.  The  government  has  taken  steps  to- 
ward a  review  of  the  decision. 

The  defendant  now  moves  to  vacate  the  attachment 

on  the  ground  that  it  was  issued  without  authority  of 

law,  and  to  set  aside  the  notices  of  lis  pendens^  on  the 

ground  that  they  were  filed  without  authority  of  law. 

In  regard  to  the  attachment,  it  is  claimed  that  this 
82 
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court  has  no  authority  to  issue  any  attachment  in  a 
common  law  action ;  that  in  the  practice  of  the  courts 
of  the  United  States  for  this  district,  no  attachments 
have  ever  been  issued  in  common  law  actions ;  that  the 
right  to  issue  attachments  and  the  right  to  file  notices 
of  lis  pendens  are  not  matters  of  ordinary  legal  rights 
but  exist  only  as  creations  of  positive  statutes ;  and 
that  there  is  no  statute  of  the  United  States  which  au- 
thorizes this  court  to  issue  an  attachment^  or  to  sanc- 
tion the  filing  of  a  notice  of  Us  pendens  in  a  suit  of  the 
character  of  the  present  one. 

This  suit  must  necessarily  be  regarded  as  a  suit  at 
common  law,  or  this  court  would  have  no  jurisdiction 
of  it ;  for,  by  sections  9  and  10  of  the  Judiciary  Act  of 
September  24, 1789, 1  Stat,  at  L.  77,  no  jurisdiction  of 
any  equity  suit  is  given  to  this  court,  except  of  suits  in 
equity  against  consuls  or  vice-consuls ;  and  by  sec- 
tion 9  of  that  act,  in  connection  with  section  4  of  the 
act  of  March  3,  1816,  8  Stat,  at  L.  246,  jurisdiction  is 
expressly  given  to  this  court  of  all  suits  at  common  law 
where  the  United  States  sue. 

The  statute  which  governs  the  forms  of  process  and 
the  forms  of  proceeding,  and  the  modes  of  proceeding 
in  suits  at  common  law,  in  the  courts  of  the  United 
States,  is  the  act  of  May  8,  1792, 1  Stat.  otL.  276.  The 
second  section  of  that  act  provides  that  ^^the  forms  of 
writs,  executions,  and  other  process,  except  their  style 
and  the  forms  and  modes  of  proceeding  in  suits  in 
those  of  common  law,  shall  be  the  same  as  are  now 
used  in  the  said  courts  respectively,  in  pursuance  of 
the  act  entitled  ^  An  Act  to  regulate  processes  in  the 
courts  of  the  United  States,'  ....  except  so  fiir 
as  may  have  been  provided  for  by  the  act  to  establish 
the  judicial  courts  of  the  United  States,  subject,  how- 
ever, to  such  alterations  and  additions  as  the  said 
courts  respectively  shall  in  their  discretion  deem  expe- 
dient)  or  to  such  r^ulations  as  the  supreme  court  of 
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the  United  States  shall  think  proper,  from  time  to  time, 
by  rule,  to  prescribe  to  any  circuit  or  district  comt 
concerning  the  same."  The  act  referred  to,  "to  regu- 
late processes  in  the  courts  of  the  United  States,"  is  the 
act  of  September  29, 1789,  1  Sta^.  at  L.  98,  the  second 
section  of  which  provides  "  that  until  further  provision 
be  made,  and  except  where  by  this  act  or  other  statutes 
of  the  United  States  is  otherwise  provided,  the  forms 
of  write  and  executions,  except  their  style,  and  modes 
Df  process  and  rates  of  fees,  except  fees  to  judges,  in 
the  circuit  and  district  courts,  in  suite  at  common  law, 
shall  be  the  same  in  each  State  respectively  as  are  now 
used  or  allowed  in  the  supreme  courts  of  the  same." 
This  court  existed  when  these  acte  of  1789  and  1792 
were  passed.  It,  therefore,  is  required,  by  the  act  of 
1792,  to  use  as  ito  forms  of  process  and  modes  of  pro- 
ceeduigs  in  suite  at  common  law,  the  forms  and  modes 
which  it  was  using  in  such  suite  on  May  8,  1792  (and 
which  forms  and  modes  were  required  by  the  act  of 
1792,  taken  in  connection  with  the  act  of  1789,  to  be  the 
forms  and  modes  used  or  allowed  on  September  29, 
1789,  in  the  supreme  court  of  the  State  of  New  York), 
subject  only,  as  provided  by  the  act  of  1792,  to  any 
provisions  contained  in  the  Judiciary  Act  of  September 
24,  1789,  1  StcU.  at  L.  73,  and  also  to  such  alterations 
and  additions  a^  this  court  shall,  in  ite  discretion, 
deem  expedient,  and  also  to  such  regulations  as  the 
supreme  court  of  the  United  States  shall  think  proper, 
from  time  to  time,  by  rule,  to  prescribe  to  this  court. 

The  first  section  of  the  act  of  May  19,  1828^  4  SXai. 
aJt  L.  278,  does  not  apply  to  the  present  case,  because 
the  State  of  New  York  was  admitted  into  the  Union 
before  September  30, 1789  ;  and  the  third  section  of  that 
act  applies  only  to  final  process. 

It  is  unnecessary  to  cite  authorities  to  show  that  on 
September  29,  1789,  there  was  no  process  of  attachment 
of  property  used  or  allowed  in  the  supreme  court  of 
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New  York  in  a  common  law  action  where  an  indi- 
vidnal  was  the  plaintiff,  and  where  the  defendant  was 
personally  served  with  process  in  the  action,  unless  the 
defendant  was  shown  to  be  an  absconding  or  concealed 
debtor.  No  general  process  of  attachment  of  property 
in  a  common  law  action  in  fitvor  of  an  individual 
plaintiff  was  known  to  the  common  law.  The  only 
statute  authority  which  existed  on  September  29,  1789, 
for  the  issuing  of  an  attachment  by  the  supreme  court 
of  New  York  in  a  common  law  action,  was  that  con^ 
ferred  by  the  act  of  the  legislature  of  New  York, 
passed  April  4,  1786,  1  Oreenl.  Laws  of  N.  T.  214, 
which  provides  that  when  a  debtor  secretly  departs  the 
State,  or  keeps  concealed  within  it,  a  creditor,  or 
creditors,  to  a  certain  amount,  may  apply  to  a  judge 
of  the  supreme  court  showing  the  debt,  and  the  depart- 
ure or  concealment  of  the  debtor,  with  intent  to  de- 
fraud his  creditors  of  their  just  dues,  or  to  avoid  being 
arrested  by  the  ordinary  process  of  law,  and  proving 
the  departure  or  concealment  by  two  credible  wit- 
nesses, and  obtain  frt)m  the  judge  a  warrant  to  attach 
the  real  and  personal  estate  of  the  debtor.  The  present 
case  was  not  one  of  that  kind. 

No  provisions  on  the  subject  are  found  in  the  Ju- 
diciary Act  of  September  24,  1789 ;  and  the  supreme 
court  of  the  United  States  has  never,  by  rule,  pre- 
scribed any  regulations  to  this  court  in  regaard  to  the 
issuing  of  attachments  in  common  law  actions. 

The  supreme  court  decided,  in  Wayman  v.  South- 
ard, 10  Wheat.  1,  that  the  act  of  1792  was  confined,  in 
its  adoption  of  State  laws,  or  regulating  the  modes  of 
proceeding  in  suits  at  common  law,  to  those  in  force  in 
September,  1789 ;  that  it  did  not  recognize  the  au- 
thority of  any  laws  of  that  description  which  might  be 
afterward  passed  by  the  States  ;  and  that  it  enabled  the 
several  courts  of  the  Union  to  make  such  improvements 
in  their  forms  and  modes  of  proceeding  as  experience 
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might  suggest,  and  especially  to  adopt  such  State  laws 
on  the  subject  as  might  vary  to  .advantage  the  foims 
and  modes  of  proceeding  which  prevailed,  in  Septem- 
ber, 1789. 

It  is  not  necessary  that  a  practice  of  a  court,  to  be 
recognized  or  sustained,  should  be  embodied  in  a 
written  rule.  Written  rules  are  nndoubtedly  prefer- 
able, but  a  practice  in  respect  to  a  particular  matter  in 
a  court  may  be  established  without  the  existence  of  a 
positive  written  rule.  FuUerton  t.  Bank  of  the  United 
States,  1  Pet.  604,  613 ;  Duncan  v.  United  States,  7  Id. 
436,  451.  The  &ct  that  my  learned  predecessor,  who 
presided  in  this  court  for  more  than  forty  years, 
granted  this  attachment,  is  the  strongest  possible  evi- 
dence that  he  must  have  regarded  it  as  the  practice  of 
the  court  to  issue  an  attachment  in  a  case  like  the 
present  one,  and  that  he  must  have  understood  either 
that  such  practice  existed  in  the  supreme  court  of  New 
York  on  September  29,  1789,  or  that  a  departure  had 
been  established,  either  by  written  rule  or  by  the  prac- 
tice of  this  court,  from  the  practice  which  existed  in 
September,  1789 ;  and  that  this  court  had,  within  sec- 
tion 2  of  the  act  of  1792,  altered  its  form  of  process  and 
mode  of  proceeding  in  the  suit,  like  the  present  one,  in 
such  manner  as  to  authorize  the  issuing  of  the  attach- 
ment that  was  issued  in  this  case.  The  judge  who  is- 
sued it  knew  better  than  any  other  person  the  practice 
of  this  court  in  the  respect  in  question,  and  his  action 
in  a  case  of  the  character  of  the  present  one,  involving 
a  claitti  of  so  large  %n  amount,  and  affectiug  real  estate 
of  such  large  value,  must  be  regarded  by  me  as  con- 
clusive in  regard  to  the  foict  of  the  establishment  and 
existence  of  a  practice  which  warranted  the  attachment 
in  this  case.  Whether  he  regarded  it  as  repostug  on 
the  privilege  of  a  prerogative  of  the  United  States,  or  on 
the  construction  of  some  written  rule  of  this  court,  or 
on  acquiescence  and  uniform  mode  of  proceeding,  or  on 
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some  specifio  acts  of  Coi^ress^  cannot  be  aficertamed, 
as  his  views  are  not  on  recoid,  and  the  'point  is  imma- 
terial on  this  application.  I  am  satisfied,  firom  in- 
quiry, that  the  matter  of  issuing  the  attachment  was 
deliberately  conridered  by  him,  and  that  his  conclusion 
was  not  hastily  reached.  The  propriety  of  that  conclu- 
sion is  strengthened  by  the  Ihct  that  nearly  two  years 
have  elapsed  without  the  authority  of  the  court  to  issue 
the  atbichment  being  questioned  by  the  defendant.  So 
far,  therefore,  as  the  motion  to  vacate  the  attachment  is 
founded  upon  an  alleged  want  of  authority  in  this  court 
to  issue  it,  the  motion  must  be  overruled. 

The  act  of  March  14, 1848,  9  Stat  at  L.  318,  was  re- 
ferred to  as  affecting  the  question.  The  act  provides 
^^  that  whenever,  upon  process  instituted  in  any  of  the 
courts  of  the  United  States,  property  shaU  hereafter  be 
attached  to  satisfy  such  judgment  as  may  be  recovered 
by  the  plaintiff  in  such  process,  and  any  contingency 
occurs  by  which,  according  to  the  laws  of  the  State,  sudi 
attachment  would  be  dissolved  upon  like  process 
pending  in,  or  returnable  to,  the  State  courts,  then 
such  attachment  or  attachments  made  upon  process  is- 
suing from,  or  i)ending  in,  the  courts  of  the  United 
States  withi^  such  State,  shaU  be  dissolved,  the  intuit 
and  meaning  of  this  act  being  to  jdace  such  attachments 
in  the  courts  of  the  States  and  the  United  States  upon 
the  same  footing."  No  contingency,  such  as  is  referred 
to  in  this  act,  is  shown  to  have  occurred,  as  a  ground 
for  dissolving  this  attachment. 

So  far  as  the  motion  is  based  upon  the  grouifd  of 
amnesty  and  pardon,  of  which  the  defsndant  claims 
the  benefit,  those  matters  go  to  the  entire  action,  and 
not  merely  to  the  question  of  attachment,  and^  must  be 
brought  up,  if  at  all,  by  way  of  plea.  The  question  of 
pardon  was  so  brought  up  in  the  case  of  Armstrong's 
Foundry,  6  Waa.766. 

If  the  attachment  was  proi>erly  issued,  it  was  not  ir- 
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legular  to  file  in  the  office  of  the  clerk  of  this  court  the 
notice  of  lis  .pejidens  that  was  filed  therein.  As  to  the 
one  filed  in  the  office  of  the  clerk  of  the  State  conrt, 
this  court  has  no  control  over  the  records  of  that  court, 
or  over  the  action  of  the  district-attorney  in  filing  it 
there. 


Motion  denied. 


YORK'S  CASE. 

CHreuU  Courts  Fifth  Circuit;  District  of  Louisianoy 

April  T.y  1870. 

Bakkkxjptcy.— Appeals.— SuPEBvisoBY  Powers  of 

ClBCUIT  COXJBT. 

In  computing  the  time  within  which  an  appeal  in  banl6nptcy  must  be 
taken,  Smiday  is  to  be  counted,  except  that  when  the  last  day  would 
&11  on  Sunday,  that  Sunday  is  to  be  excluded. 

The  decision  of  a  district  court,  sitting  in  bankruptcy,  upon  an  appli- 
cation to  ccmfirm  a  sale  made  of  a  bankrupt's  estate,  ia  not  a  matter 
within  the  general  supervisory  jurisdiction  conferred  by  section  2  of 
the  bankrupt  law  of  1867, 14  Stat,  at  L,  620,  upon  the  circuit  courts. 

A  proceeding  in  bankruptcy,  from  the  filing  of  the  petition  to  the 
distribution  ^  the  bankrupt's  estate  and  his  discharge,  is  a  single 
statutory  proceeding. 

When  it  occurs^  pending  this  proceediog,  that  the  assignee  or  creditor 
is  driyen  to  file  a  bill  in  equity  or  bring  an  action  at  law,  the  eirouit 
court  has  no  superyisory  jurisdiction  of  the  proceedings  had  therein, 
nor  has  it  when  the  claim  of  a  supposed  creditor  has  been  rejected  in 
whole  or  in  part, — ^nor  where  the  assignee  is  dissatisfied  with  the 
allowance  of  a  claim.  These  classes  of  cases  may  be  taken  up  on 
writ  of  error  or  appeaL 

Other  questions,  howerer,  aricdng  in  the  district  court  in  the  progress 
of  a  case  in  bankruptcy,  whether  of  legal  or  equitable  cognizance, 
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fall  within  the  aapeniBory  Jurisdiction  of  the  court,  and  may,  npon 
bill,  petition,  or  other  proper  process  of  any  parfy  aggrieyed,  be 
heard  and  detennined  in  the  circoit  court  as  a  court  of  equity. 

Motions  to  dismiss  an  appeal  and  a  petition. 

The  motions  were  argued  before  Mr.  Justice  Brad- 
ley and  Judge  Woods. 

Mr.  Mart  J  for  the  motions. 

Randolph^  Singleton  &  Bowne^  and   Hyams   & 
Jonas^  opposed. 

Woods,  J.,  delivered  the  opinion  of  the  court 
York  &  Hoover  having  been  declared  bankrupts  by  the 
abjudication  of  the  district  court,  E.  E.  Norton,  their 
assignee,  filed  a  petition  in  said  district  court  sitting  as 
a  court  of  bankruptcy,  praying  for  an  order  to  sell  two 
plantations,  the  proi)erty  of  bankrupts.  An  order  of  sale 
was  made,  and  under  it  a  sale  of  the  plantations,  called 
respectively  "White  Hall"  and  "Home,"  was  made 
on  the  sixteenth  day  of  February,  1869,  and  Ober,  one 
of  the  creditors,  became  the  purchaser.  On  a  later 
day  in  February,  1889,  C.  H.  Slocomb,  one  of  the 
creditors  of  York  &  Hoover,  filed  his  petition  in  the 
district  court,  setting  forth  the  fact  of  the  sale  to  Ober, 
that  no  deed  had,  at  the  time  of  filing  his  petition,  been 
made  by  Norton,  the  assignee,  to  Ober,  charging  that 
the  sale  was  fraudtilent,  and  therefore  illegal  and  void, 
and  praying,  on  behalf  of  himself  and  other  creditors 
of  York  &  Hoover,  that  Ober,  Norton,  the  assignee,  and 
others  show  cause,  on  Saturday,  March  6,  1869,  at 
eleven  o'clock  a.  m.,  why  the  sale  should  not  be  set 
aside ;  and  in  the  mean  time  that  they,  and  each  of 
them,  might  be  enjoined  from  taking  any  steps  towards 
perfecting  said  sale,  or  conveying  said  i>}antations  to 
the  purchaser. 
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Pursnant  (o  the  prayer  of  this  petition,  an  order  was 
made,  and  the  x>a'rti^  named  were  cited  to  show  cause 
why  the  prayer  of  the  petition  should  not  be  granted. 

The  minutes  of  the  district  court  of  the  date  of  March 
19,  1864,  shows  the  following  entry : 

"No.  603.  Matter  of  York  &  Hoover.  On  motion 
of  H.  D.  Stone,  attorney  of  E.  E.  Norton,  and  upon 
showing  to  the  court  that  a  sale  was  made  of  two  plan- 
tations surrendered  herein, — ^namely,  the  '  Home '  and 
*  White  HaU'  plantations,  situated  in  the  parish  of 
Concordia  (here  follows  a  description  of  the  two  plan- 
tations), on  the  16th  of  February,  1869,  and  upon 
further  showing  to  the  court  that  the  following  parties 
appear  to  have  had  mortgages,  privileges,  claims,  and 
liens  upon  said  plantations  (here  foUow  the  names  of 
some  fifty  creditors),  it  is  ordered  that  the  parties 
above-named,  and  the  bankrupts,  and  all  persons  in- 
terested herein,  show  cause  on  the  1st  day  of  May, 
1869,  at  11  o'clock,  A.  m.,  why  said  sale  should  not  be 
confirmed ;  and  at  the  same  time  the  priority  and  rank 
of  said  mortgages,  privileges,  liens,  and  claims  be  fixed 
and  adjudicated ;  that,  as  so  adjudicated,  the  same  be 
directed  to  be  paid ;  that  notice  thereof  be  given  by 
publication  in  tiie  New  Orleans  Republican  for  three 
days,  the  last.pubUcation  to  be  at  least  ten  days  before 
such  hearing." 

After  this  order  to  show  cause  was  made  by  the 
co,.rt,  preotady  whoa  we  «e  vu^bte  to  ^rtata'fcom 
the  papers  submitted  to  us,  the  Citizens'  Bank  of 
Louisiana  and  a  large  number  of  other  creditors  of 
York  &  Hoover  filed  an  exception,  in  which  they  set 
out  various  grounds  why  the  sale  should  not  be  con- 
firmed, and  conclude  by  praying  that  the  application 
of  the  assignee  for  the  confirmation  of  the  sale  be  re- 
fused and  rejected,  and  that  said  sale  be  set  aside  and 
annulled. 

On  the  dky  fixed  for  the  hearing  of  this  rule,  the 
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matter  of  the  role  and  exceptions  thereta  ware  referred 
by  the  district  court  srttiiig  in  bankmptcj  to  a  com- 
missioner^ with  instmctions  to  ascer&in  and  report  upon 
the  validity  of  the  sale,  and  the  priorily  of  the  claims ; 
and  subsequently  the  commissioner  reported  that  there 
was  no  fraud  or  collusion  in  making  the  sale,  and  that 
certain  mortgages  held  by  Ober,  Atwater  &  Co.  on  said 
^' White  Hall"  and  ^^Home"  plantations  were  the  first 
and  best  liens  on  those  places  resx>eetirely,  and  that 
the  amount  due  on  them  was  more  than  the  proceeds 
of  the  sale. 

Thereupon  it  was  ordered  by  the  court,  on  motion, 
that  the  report  of  the  commissianer,  if  not  opposed 
within  three  days,  be  approved  and  homologated. 

Exceptions  were  filed  to  the  report  of  commission- 
er, and  afterwards, — ^to  wit,  on  Januaiy  11,  1870,— 
the  district  court  confirmed  the  sale,  but  reserved  the 
question  of  priority  of  mortgages  and  Hens  for  farther 
argument.  On  March  31,  1870,  the  district  court  de- 
clared that  the  mortgages  of  Ober,  Atwater  &  Co.  were 
the  first  lien  on  said  plantations,  and  on  the  proceeds 
of  the  sale  thereof  and  directed  them  to  be  paid  in 
preference  to  any  of  the  other  mortgages  set  up  in  the 
oppositions  of  the  creditors  of  York  &  Hoover,  and  di- 
rected the  money  arimng  fix>m  the  sale  to  be  paid  to 
Ober,  Atwater  &  Co. 

On  April  6, 1870,  an  application  was  made  for  a  re- 
hearing on  the  matters  embraced  in  this  decision  of  the 
court,  and  on  Ax>ril  37  a  rehearing  was  reftised. 

The  Citizens'  Bank,  and  other  creditors  of  York  Ik 
Hoover,  on  May  9  took  an  appeal  from  the  order  of  the 
court  of  March  31,  which  in  effect  dates  from  the  re- 
fusal for  rehearing  on  April  27.  And  on  the  same 
May  9  said  Citizens'  Bank  and  other  creditors  filed  in 
this  court  a  petition  invoking  its  sui)ervisory  jurisdic- 
tion, under  section  2  of  the  bankrupt  act,  and  praying 
that  the  orders  and  decrees  of  the  district  court  above 
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recited  be  set  aside,  the  sales  of  said  plantations  de- 
clared null  and  Toid,  and  the  same  ordered  to  be  re* 
sold,  and  that  their  mortgages  be  decreed  to  have  pri- 
ority-. 

The  case  is  heard  npon  two  questions : 

1.  Whether  the  appeal  was  taken  within  the  time 
limited  hy  law ;  and 

2.  Whether  the  case  presented  by  the  petitions  of 
the  Citizens'  Bank  and  others,  was  a  case  for  the  sn*- 
pernsory  jnrisdiction  of  the  court,  and  whether  this 
court  has  jurisdiction  thereof. 

I.  As  intimated  during  the  argument,  we  are  of 
opinion  that  if  this  were  a  proper  case  for  appeal,  the 
appeal  was  taken  too  late.  If  Sundays  are  counted,  the 
delay  of  ten  days  allowed  Ibr  the  appeal  had  expired 
before  the  appeal  was  taken.  Unless  Sundays  are 
expressly  excepted  in  the  statute,  they  are  to  be  count- 
ed. The  language  of  section  8  of  the  bankrupt  act  is,  ^^  No 
appeal  shall  be  allowed  from  the  district  to  the  circuit 
court,  unless  it  is  claimed  and  notice  thereof  given  to  the 
clerk  .  .  .  within  ten  days  after  the  entry  of  the  decree 
or  decision  ap])ealed  from. ' '  The  rule  for  computing  the 
number  of  days  within  which  an  apx)eal  is  allowed  is  ex- 
pressly declared  by  section  48  of  the  bankrupt  act  as  fol- 
lows :  ^'  In  all  cases  in  which  any  particular  number  of 
days  is  prescribed  by  this  act .  .  .  for  the  doing  of  any 
act,  the  same  shall  be  reckoned,  in  the  absence  of  any 
expression  to  the  contrary,  exclusiye  of  the  first  and 
inclusiye  of  the  last  day,  imless  the  last  day  shall  Ml 
on  Sunday,  in  which  case  the  time  shall  be  reckoned 
exclusive  ci  that  day  also.''  The  fair,  and,  as  it  seems 
to  us,  unavoidable  inference^  is  that  when  Sunday  is 
not  the  last  day,  it  is  not  to  to  be  excluded.  Applying- 
this  rule,  excluding  April  27^  the  day  on  which  the 
decree  was  signed,  the  time  for  appeal  in  this  case 
expired  with  May  7.  The  appeal  not  having  been 
taken  till  the  ninth,  it  was  two  days  too  late. 
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n.  The  other  question  presented  is,  whether  this  is 
a  proper  case  for  the  supervisory  jurisdiction  of  this 
court 

B7  section  2  of  the  bankrupt  act,  it  is  provided  tiiat 
^Hhe  circuit  courts  in  the  districts  where  proceedings  in 
bankruptcy  are  i>ending  shall  have  a  general  superin> 
tendence  and  jurisdiction  of  all  cases  and  questions 
arising  under  this  act,  and  escept  where  sx>eciai  pro- 
vision is  otherwise  made  may,  upon  bill,  petition,  or 
other  proper  process  of  any  party  aggrieved,  hear  and 
determine  the  case  as  a  court  of  equity." 

*'  The  only  constimction  which  gives  due  efiTect  to  all 
parts  of  this  section  is  that  which,  on  the  one  hand, 
excludes  from  the  category  of  general  superintendence 
and  jurisdiction  of  {he  circuit  court,  the  appellate  juris- 
diction defined  by  section  8,  and  on  the  other  brings 
within  that  category  all  decisions  of  the  district  court 
or  district  judge  at  chambers  which  cannot  be  reviewed 
upon  appeal  or  writ  of  error  under  the  provisions  of 
that  section."  Ch.  J.  Chase,  in  Be  Alexander,  S  Bank. 
Beg.  6. 

By  section  8  of  the  act  it  is  provided  that  appeals 
may  be  taken  from  the  district  to  the  circuit  court  in 
all  cases  in  equity,  and  writs  of  error  may  be  allowed 
to  the  circuit  court  from  the  district  court  in  cases  at 
law  under  the  jurisdiction  created  by  the  bankrupt  act 
when  the  debt  or  damages  claimed  amount  to  more  than 
five  hundred  dollars ;  and  any  supposed  creditor, 
whose  claim  is  whoUy  or  in  part  rejected,  or  an  as- 
signee who  is  dissatisfied  with  the  allowance  of  a  claim 
may  appeal.  Now,  according  to  the  decision  of  Chief 
Justice  Chase,  just  quoted,  unless  this  case  faUs  under 
one  of  the  classes  provided  for  in  this  section,  it  is 
a  proper  case  for  the  supervisory  jurisdiction  of  the 
court. 

1.  It  is  not  the  case  of  an  assignee  who  is  dissatisfied 
with  the  allowance  of  a  claim. 
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2.  It  is  not  the  case  of  a  Bupx>osed  creditor,  whose 
claim  has  been  wholly  or  in  part  rejected.  The  claims 
of  these  x>6titioning  creditors,  so  fSEir  as  the  record 
shows,  haye  all  been  allowed  in  foil.  It  is  true  the 
coxirt  has  decided  that  their  claims  are  not  entitled  to 
priority,  and  that  other  creditors  are ;  but  this  is  not  a 
rejection  of  their  claims.  A  creditor's  claim  is  the  debt 
due  from  the  bankrupt  to  him,  and  the  question  of 
priority  of  payment  is  one  totally  distinct  from  the 
question  of  the  allowance  or  rejection  of  the  claim  or 
debt. 

We  think  this  is  clear  from  section  1  of  the  act, 
which  extends  the  jurisdiction  of  the  court  to  aU  cases 
and  controyersies  between  the  bankrupt  and  any  cred- 
itor who  shall  claim  any  debt  or  'demand  under  the 
bankruptcy; 

To  the  collection  of  the  assets ; 

To  the  ascertainment  and  liquidation  of  liens,  &c. ; 
'  To  the  adjustment  of  the  yarious  priorities  and  con- 
flicting interests  of  all  parties. 

Here  is  an  eyident  distinction  made  between  the 
claim  of  a  debt  or  demand  against  the  bankrupt,  and 
priority  as  to  other  creditors.  A  claim  of  priority  is 
not  a  claim  asserted  against  the  bankrupt,  but  a  right 
asserted  against  other  creditors.  ^ 

3.  The  matter  decided  by  the  district  court  on  March 
81  is  not  a  case  at  law  in  which  a  writ  of  error  would 
lie.    This  is  dear,  and  is  not  disputed. 

It  remains,  then,  to  consider  whether  it  was  a  case 
in  equity  in  which  an  appeal  might  be  taken.  The 
phrase  "case  in  equity"  in  section  8,  in  our  view 
means  a  suit  in  equity. 

It  would,  seem  hardly  necessary  to  cite  authority  to 
show  what  a  case  or  suit  in  equity  is. 

Blackstone  says :  "  The  first  commencement  of  a 
suit  in  chancery  is  by  preferring  a  bUl  to  the  lord 
chancellor  in  the  style  of  a  ])etition ;  ^humbly  complain- 
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ing,  showetlL  to  vonr  lordship,  joxa  orator,'  ftc.  This 
is  in  the  nature  of  a  declaration  at  common  law,  or  a 
libel  and  allegation  in  the  spiritual  courts,  setting  forth 
the  circumstances  of  the  case  at  length ;  ^  and  for  that 
your  orator  is  wholly  without  remedy  at  the  commcm 
law,'  relief  is  therefore  prayed  at  the  chancellor' s 
hands,  and  also  process  of  subpoena  against  the  de- 
fendant, to  compel  him  to  answer  under  oath  all  the 
matters  charged  in  the  bUL  The  bill  must  call  all  the 
necessary  parties,  however  remotely  concerned  in  inter- 
est,  before  the  court,  and  must  be  signed  by  counseL" 

The  seventh  equity  rule,  as  prescribed  by  the  su- 
preme court  of  the  United  States,  provides  that  the 
process  of  subpoena  shall  constitute  tiie  prop^  mesne 
process  in  aU  suite  in  equity,  to  require  the  defendant 
to  appear  and  answer  the  exigency  of  the  bill.  Rule  12 
provides  that  whenever  a  bill  is  filed  the  clerk  shall 
issue  process  of  subpoena  thereon,  which  shall  be  re- 
turnable into  the  clerk's  office  the  next  rule  day,  or 
the  next  rule  day  but  one,  at  the  election  of  the 
plaintiff,  occurring  after  twenty  days  from  the  issuing 
thereof. 

It  is  further  provided  in  the  equity  rules  that  the 
appearance  day  shall  be  the  rule  day  to  which  the  sub- 
poena is  made  returnable,  provided  the  defendant  has 
been  served  with  process  twenty  days  before  that  day ; 
otherwise  his  appearance  day  shall  be  the  next  rule 
day  succeeding  the  rule  day  when  the  process  is  re* 
tnmable.  And  it  is  made  the  duty  of  defendant  to 
file  his  plea,  answer,  or  demurrer  to  the  bill  on  th^ 
rule  day  next  succeeding  his  appearance. 

Prom  what  has  preceded,  it  will  be  seen  what  is  a 
case  in  equity,  how  it  is  instituted,  and  how  the  parties 
are  brought  into  courts  and  when  they  are  required  to 
answer. 

If  we  decide  that  the  case  before  the  court  is  not  (me 
for  its  revisory  jurisdiction,  we  in  effect  decide  that  the 
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matter  wMch  was  passed  on  by  the  district  court  on 
March  31  was  a  case  in  equity.  In  other  words,  that 
a  mere  motion  entered  upon  the  minutes  of  the  court 
without  a  prayer  for  relief,  without  a  prayer  for  process, 
is  a  bill  in  equity  ;  that  a  notice  published  three  times 
in  a  newspaper  is  service  of  process,  and  brings  parties 
into  court  as  if  served  with  a  subpcdna  in  chancery  ; 
and  that  a  decree  rendered  upon  such  rule  when  only 
a  portion  of  the  parties  referred  to  in  the  rule  make 
any  appearance  whatever ;  when  only  a  part  of  them 
file  any  response  to  the  motion,  and  that  in  the  way  of 
an  exception,  and  not  sworn  to  ;  when  no  decrees  pro 
eoTtfesso  are  taken  against  those  who  do  not  appear,  is 
a  final  decree  in  a  case  in  equity,  from  which,  under 
the  judiciary  act,  an  appeal  lies  to  the  circuit  court. 
The  mere  statement  of  the  proposition  is  its  own  re- 
futation. Nor  do  we  think  the  case  made  by  the  pe- 
tition of  Slocomb,  even  if  it  was  held  to  give  character 
to  the  proceediQg  and  decision  which  i>etitioning 
creditors  seek  to  review,  is  any  more  of  a  case  in 
equity  than  the  motion  of  the  assignee  Norton  by  his 
solicitor  Stone.  There  is  scarcely  anything  in  the  pe- 
tition which  assimilates  it  to  a  bill  in  equity.  It  is,  in  « 
fiEict,  nothing  more  than  a  motion  in  writing.  It  simply 
prays  that  ^^sald  Ober,  the  said  assignee,  and  said 
Glrardy  &  Co.,  show  cause,  on  a  certain  day,  why  the 
said  sales  should  not  be  set  aside  as  void,  and  until 
the  hearing  that  the  parties  named  be  enjoined  from 
taking  any  steps  towards  x>erfecting  said  sales.  Only 
three  or  four  of  the  x)er8ons  interested  in  the  question 
are  named  in  the  i)etition— the  great  mass  of  them  are 
left  out  entirely ;  no  prayer  of  process  ;  no  demand  for 
answer  under  oath  ;  no  service  of  process,  and,  in  fact, 
scarcely  any  of  the  common  incidents  of  a  bUl  in  equity 
are  to  be  found  in  this  petition.  To  call  it  a  bill  in  , 
equity,  or  the  proceeding  a  case  in  eqxdty,  it  seems  to 
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US  is  an  entire  misapprghension  of  the  meaning  of  the 
tenns. 

But  it  is  insisted  that  the  setting  aside  a  sale  for 
fraud  and  determining  the  priorities  of  liens  are  matters 
of  purely  equitable  cognizance,  and  therefore  the  pro- 
ceding  sought  to  foe  reviewed  is  a  case  in  equity  from 
which  appeal  lies. ' 

Courts  of  law  frequently  x>a8S  upon  questions  purely 
equitable,  on  motion  or  role ;  but  the  nature  of  the 
question  has  never  been  held  to  make  such  motion  or 
rule  a  case  in  equity.  It  is  a  very  common  practice  for 
courts  of  law,  on  motion,  to  set  aside  sales  made  by  a 
sheriff  on  execution  on  account  of  some  fraud  or  un&ir- 
ness  on  the  part  of  the  sheriff  or  purchaser ;  yet  he 
would  be  a  bold  man  who  would  insist  that  such  a  mo- 
tion was  a  case  in  equity.  When  money  is  brought 
into  court,  the  proceeds  of  a  sdle  on  execution,  courts 
of  law  do  not  hesitate,  on  motion,  to  direct  how  the 
money  shall  be  distributed,  assuming  to  pass  upon  the 
priorities  of  claimants  to  the  fond ;  yet  it  has  never 
been  supposed  that  by  so  doing  they  were  rendering  a 
decree  in  chancery,  or  that  the  motion  to  distribute  the 
fund  according  to  the  rights  of  the  parties  made  a  case 
in  equity.  These  two  things,  passing  upon  the  validity 
of  a  sale,  and  directing  the  distribution  of  the  fund 
arising  therefrom,  on  motion  or  rule  to  show  cause,  are 
precisely  what  the  district  court  did,  and  we  do  not 
think  the  motion  was  a  case  in  equity,  or  the  ruling  of 
the  court  a  decree  in  equity.  It  was  the  simple  exer- 
cise of  a  power  incident  to  courts  of  law  as  well  as 
equity,  to  regulate  the  proceedings  in  a  case  pending 
before  it,  to  control  its  own  process,  and  to  distribute 
funds  brought  into  court. 

Our  general  view  of  the  whole  subject  is  this.  The 
proceeding  in  bankruptcy,  from  the  filiTig  of  the  peti- 
tion to  the  discharge  of  the  bankrupt  and  the  final  div- 
idend, is  a  single  statutory  case  or  proceeding.    In  the 
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conduct  of  the  case  a  large  number  of  questions  may 
arise.  Before  the  assets  of  the  bankrupt  can  be  col- 
lected and  distributed,  it  wiU  frequently  occur  that  the 
assignee  or  a  creditor  is  driven  to  a  regular  bill  in 
equity  or  an  action  at  law.  In  these  cases  the  circuit 
court  has  no  supervisory  jurisdiction,  nor  has  it  where 
the  claim  of  a  supposed  creditor  has  been  rejected  in 
whole  or  in  part,  or  where  the  assignee  is  dissatisfied 
with  the  allowance  of  a  cMm.  These  classes  of  cases 
may  be  taken  up  on  writ  of  error  or  appeal.  But  all 
other  cases,  and  questions  arising  in  the  progress  of  a 
case  of  bankruptcy  through  the  bankruptcy  court, 
whether  the  matter  is  of  legal  or  equitable  cognizance, 
and  when  the  matter  is  not  the  subject  of  a  regular  suit 
in  equity  or  at  law,  or  is  the  allowance  or  disallowance 
of  a  claim,  fell  within  the  supervisory  jurisdiction  of 
the  court,  and  may  upon  bill,  petition,  or  other  proper 
process  of  any  party  aggrieved,  be  heard  and  deter- 
mined in  the  circuit  court  as  a  court  of  equity. 

We  think  the  motion  to  dismiss  the  petition  of  re- 
view in  this  case  not  well  taken.  It  is,  therefore,  over- 
ruled. 

The  appeal,  we  think,  is  not  well  taken,  both  be- 
cause not  taken  in  time,  and  because  the  matter  decided 
was  not  the  subject  of  appeaL  The  appeal  is  therefore 
dismissed. 

83 
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NORRIS'  CASE. 

District  Courts  in  BanTcrupfcy ;  Eastern  District  of 

Michigan^  June  T.y  1870. 

District  Coubt.  — Jurisdiction  in  Bankruptcy. 

Although,  by  the  bankrapt  law  of  1867,  jurisdiction  in  bankruptcy  is 
conferred  on  the  district  court,  instead  of  being  vested  in  a  new  tri- 
bunal,  yet  the  district  court,  when  sitting  as  a  court  of  bankruptcy, 
is  to  be  regarded  as  a  separate  court,  exercising  powers  and  a  juris- 
diction distinct  from  its  powers  as  a  district  court  as  originally  con- 
stituted. 

The  district  court,  when  sitting  as  a  court  of  bankruptcy,  should  not 
decline  jurisdiction  of  a  claim  presented  by  petition,  which  is  within 
its  jurisdiction  as  a  court  of  bankruptcy,  on  the  ground  that  the 
claim  might  be  prosecuted  by  bill,  in  the  district  or  circuit  courts 
sitting  in  equity. 

Petition  in  bankruptcy. 

Philip  H.  Emmerson,  the  assignee  of  James  W. 
NorriSy  bankrupt,  filed  his  petition  in  this  courts 
alleging  that  said  James  W.  If  orris,  within  six  months 
before  the  petition  for  adjudication  of  bankruptcy  was 
filed  against  him,  and  in  the  month  of  November,  1869, 
he  being  then  solvent,  and  in  contemplation  of  bank- 
ruptcy, did  eeU  and  cause  to  be  conveyed  and  delivered 
to  Charlotte  M.  Rogers,  certain  real  estate  in  the  city 
of  Battle  Cieek,  in  this  district,  valued  at  about  nine 
thousand  dollars,  and  two  certain  promissory  notes, 
with  a  view  to  prevent  the  same  fix)m  coming  to  the  as- 
signee in  bankruptcy  of  said  Norris,  and  to  evade  the 
provisions  of  the  bankrupt  act,  and  to  delay  the  opera- 
tion and  effect  thereof  the  said  Charlotte  M.  Rogers 
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having  reasonable  cause  to  believe  tliat  the  said  Norris 
was  insolvent^  and  that  said  sale  and  conveyance  was 
made  by  said  Norris  in  contemplation  of  bankruptcy, 
and  with  the  view  aforesaid,  and  praying  for  ii^junc- 
tion,  and  for  a  decree  setting  aside  the  said  conveyance, 
and  that  the  said  Charlotte  M.  Rogers  convey  and 
release  to  the  said  assignee  the  real  estate  so  conveyed, 
and  deliver  to  him  the  said  promissory  notes. 

An  injunction  was  aUowed,  and  an  order  was  made 
and  served  requiring  the  said  Charlotte  M.  Rogers  to 
show  cause  why  the  relief  prayed  should  not  be 
granted.  The  said  Charlotte  M.  Rogers  now  appears 
by  her  counsel  and  objects  to  the  proceedings  on  the 
ground  that  petition  is  not  the  proper  remedy,  and  con- 
tends that  the  proper  remedy  is  by  bill  in  equity. 

Moore  &  Oriffin^  for  the  petitioner. 

Mr.  Hughes  and  Mr.  BusseU^  in  opposition. 

LoKGYEAB,  J. — By  section  1  of  the  bankrupt  act  the 
district  courts  are  constituted  "courts  of  bankruptcy," 
with  certain  general  and  specific  powers  and  jurisdic- 
tion. Courts  of  bankruptcy,  as  they  e^ted  in  Eng- 
land at  the  tune  the  act  was  passed,  were  and  still  are 
separate  and  distinct  organizations,  with  powers  and 
jurisdiction  separate  and  distinct  from  all  other  courts, 
and  it  is  undoubtedly  in  this  sense  that  the  words 
are  used  in  the  act ;  that  is,  courts  possessing  power 
and  jurisdiction  peculiar  to  themselves.  The  only  dif- 
ference is  that  here,  instead  of  creating  a  new  organiza- 
tion, an  organization  already  existing,  known  as  the 
district  court,  is  taken  up  and  made  use  of  in  lieu  of 
such  new  organization.  But  the  district  court,  when 
acting  as  a  court  of  bankruptcy,  is  none  the  less 
a  separate  and  distinct  court,  and  exercising  powers 
and  jurisdiction  separate  and  distinct  from  its  powers 
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and  jniisdiction  as  district  cotirt^  than  if  it  were  ^ch 
separate  and  distinct  organization. 

The  general  jurisdiction  conferred  ni)on  the  court  of 
bankruptcy  is  of  ^^all  matters  and  proceedings  in 
bankruptcy ;"  and  it  is  fdither  specifically  provided 
(§  1),  that  Quch  jurisdiction  shaU  extend,  among  other 
things,  ^^  to  the  collection  of  all  the  assets  of  the  bank- 
rapt^"  and  ^^  to  the  adjustment  of  the  various  priorities 
and  conflicting  interests  of  all  jyarties.'' 

It  is  clear  from  these  provisions,  and,  in  fact,  it  was 
conceded  by  counsel  upon  the  argument,  that  the 
court  of  bankruptcy  has  jurisdiction  in  the  premises. 
By  what  right  can  this  court,  sitting  as  a  court  of 
bankruptcy,  refuse  to  entertain  and  exercise  that  juris- 
diction when  it  is  invoked  t  It  is  said  that  by  section  2 
jurisdiction  is  conferred  on  the  circuit  and  district 
coiirts  of  suits  at  law  or  in  equity  in  such  cases,  and 
fhitt  it  was  evidently  contemplated  that  such  course 
should  be  pursued.  No  doubt  a  party  may  pursue 
either  course  he  may  choose  ;  but  again  it  is  asked,  by 
what  i)Ower  or  authority  can  a  party  be  required  to 
pursue  the  one  course  or  the  other  ?  The  jurisdiction 
and  powers  of  each  of  these  three  courts, — ^the  circuit, 
the  district,  and  the  bankruptcy  court, — ^are  in  this  re- 
spect equal  and  co-extensive,  and  the  bankruptcy 
court  has  no  more  right  to  say  to  a  party  invoking  the 
exercise  of  its  jurisdiction,  "You  must  reform  your 
proceedings  and  seek  your  remedy  in  the  district  or 
circuit  courts"  than  the  district  court  would  have  to 
say  to  a  i)arty  commencing  his  suit  there,  "You  must 
go  into  the  bankruptcy  or  the  circuit  court,''  or  the 
circuit  court  to  say  to  him,  "  You  must  go  into  either 
of  the  other  two."  Much  more  might  be  said  in  this 
direction,  which  will  be  readily  suggested  to  the  mind 
of  the  thoughtfol  student,  but  1  will  not  pursue  the 
argument  further.  Neither  will  I  presume  to  answer 
&e  objections  raised  to  this  course  of  procedure,  that 
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it  is'  BTiinmaiy  in  its  character,  and  that  it  is  novel  and 
inconvenient  in  practice.  These  objections  have  been 
answered  so  completely  in  the  fall,  able,  and  exhaustive 
opinion  of  Judge  Swayne,  of  this  circuit,  in  Jie  Neale, 
2  Bankr.  Reg.  82,  that  it  would  be  mere  presumption 
on  my  part  to  attempt  to  add  anything  thereto.  ^ 

The  leading  opinion  in  support  of  the  opposite  doc- 
trine (that  the  remedy  in  a  case  like  the  present  should 
be  by  a  suit  at  law  or  in  equity  in  the  circuit  or  district 
court),  is  that  of  Judge  Nelson,  in  Be  Kerosene  Oil 
Co.,  3  BanJcr.  Reg.  31.  With  all  deference  to  the 
acknowledged  learning  and  ability  of  that  eminent  ju- 
rist, that  opmion  bears  evidence  upon  its  face  that  it 
was  not  well  considered.  The  argument  and  the  con- 
clusion are  entirely  unsatisfactory  to  my  mind,  par- 
ticularly that  portion  of  the  argument  in  which  he 
says :  ^^  It  is  by  no  means  clear  that  an  appeal  would 
lie  from  a  decision  of  the  district  court  to  the  circuit 
court  under  section  8  in  the  summary  proceedings  in 
the  present  case."  It  is  conceded  that  an  appeal 
would  hot  lie  in  such  a  case  under  section  8.  The 
learned  judge,  however,  seems  to  have  entirely  over- 
looked section  2,  in  which  fall  provision  is  made  for  a 
review  in  such  cases  by  the^drcuit  courts  as  is  clearly 
shown  in  the  opinion  of  Chief  Justice  Chase  in  Re 
Alexander,  3  BcmJcr.  Reg.  6. 

Aside,  however,  from  the  views  entertained  by  me 
individually,  in  ftivor  of  the  right  and  propriety  of 
proceeding  in  a  case  like  the  present  by  petition,  sum- 
marily, in  the  court  of  bankruptcy  as  is  here  done,  it  is 
to  be  observed  that  it  is  important  that  there  should  be 
as  great  uniformity  as  practicable  in  the  manner  of  pro- 
ceeding in  the  several  courts ;  and  inasmuch  as  the 
question  has  already  been  adjudicated  in  ftivor  of  the 
right  to  proceed  in  this  manner  by  one  of  the  presiding 
judges  of  the  court  before  which  the  question  raised  in 
this  case  may  be  reviewed,  I  should  feel  it  my  duty, 
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from  considerations  of  a  practical  nature,  if  no  other, 
to  decide  the  question  in  conformily  to  that  adjudica- 
tion, even  if  I  entertained  serious  doubts  (which  I  do 
not)  of  its  correctness. 

In  this  case,  the  petition  is  presented  in  the  same 
court  in  which  the  bankruptcy  proceedings  are  pend- 
ing, and  this  opinion  is,  of  course,  limited  to  such  a 
case.  The  objection  and  motion  are  overruled,  and  the 
assignee  is  allowed  to  proceed  upon  his  petition. 

Order  accordingly. 


THE  UNION  HORSE  SHOE  WORKS  v.  LEWIS. 

Circuit  Courtj    First   Circuit;   District   of  Rhode 

Island^  February  T.^  1870.         * 

State  Statutes. — Coepobatioits. 

In  an  action  brought  by  plaintifs,  claiming  to  sue  as  a  corporation,  the 
defendant,  by  plea,  denied  the  plaintiff'  incorporation ;  setting  up  a 
general  statute  of  the  State  which  prohibited  any  charter  from 
taking  effect  until  a  certain  fee  should  have  been  paid  into  the  State 
treasury ;  and  averring  that  the  plaintifb  had  not  made  the  required 
payment.  It  appeared  that  the  fee  was  not  paid  until  after  the  plea 
was  filed. 

EddL^  1.  That  the  circuit  court  was  bound  to  take  notice  of  the  State 
statute,  and  to  enforce  it,  in  the  same  manner  as  the  State  courts 
would  do. 

2.  That,  under  the  statute,  the  plaintiffs  were  not  competent  to  sue  as 
a  corporation,  at  the  time  of  commencing  their  action,  by  reason  of 
the  omission  to  make  the  payment  required ;  and  that  the  plea  must 
therefore  be  sustained. 

Hearing  npon  an  agreed  statement  of  facts. 
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^Benjamin  F.  Thur^ton^  for  plamtiflfe. 
Mr.  EsseXy  for  defendant. 

EInowles,  J. — ^I  have  given  to  the  question  pre- 
sented by  the  plea  filed  in  this  cause  due  consideration, 
and  woxdd  now  announce  to  counsel  and  parties  the  re- 
sxQts.  The  plaintiffs,  as  holders  by  assignment  of  cer- 
tain letters  patent,  file  their  bUl,  May  20,  1869 ;  the 
defendant  makes  appearance  July  5  ;  and,  on  July  26 
files  a  plea  in  abatement  of  the  suit.  To  this,  the 
plaintiffs  reply,  September  22,  traversing  the  plea, 
and  upon  the  issue  presented  the  learned  counsel  of  the 
parties  have  been  fully  heard  at  chambers. 

The  plaintiffs'  objection  to  the  form  of  the  plea,*  I 
adjudge  groundless  in  view  of  the  stage  of  the  cause  at 
which  the  plea  is  filed,  the  nature  of  the  allegation 
which  it  embodies,  and  the  rules  of  equity  pleading 
as  set  forth  in  SUyry  Eq.  %%  668-9  and  notes,  and  §  727, 
and  2  Dan.  718. 

The  question  raised  by  the  plea  is,  were  the  plain- 
tiffs a  corporation,  competent  to  sue,  at  the  date  of  the 
filing  of  their  said  bill  t 

The  plaintiffs  style  themselves,  "  The  Union  Horse 
Shoe  Works,  a  corporation  duly  created  by  the  Gene- 
ral Assembly  of  the  State  of  Rhode  Island,  located  and 
doing  business  at  Providence,  in  said  State  and  District 
of  Bhode  Island ;' '  and  it  is  not  questioned  that  they 
are  bound  at  some  stage  of  the  suit  to  prove  satisfac- 
torily their  title  thus  to  describe  themselves — at  this 

*  The  objection  taken  to  the/orm  of  the  plea  was,  as  appears  from 
the  brief  filed  by  the  connsel  for  plaintiff,  that  the  plea  simply  set 
forth  that  the  plaintifis  were  not  a  corporation,  duly  organized  under 
the  laws  of  the  State,  without  alleging  what  particular  defect  in  organ- 
ization, or  in  the  act  of  incorporation,  was  relied  on  to  defeat  t^eir 
corporate  existence;  thus  leaving  the  plaintiJQ&  unapprized  of  the 
objection  they  were  required  to  meet 
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stage,  if  required  by  special  plea, — ^at  a  later  stage,  had 
the  defendant  negatived  the  allegation  in  an  elaborated 
answer.  Nor  is  it  questioned,  that  a  failure  to  establish 
their  title  in  this  regard,  were  as  serious  a  mischance  at 
one  staga  as  at  another.  But  by  interx)osing  this  plea, 
the  defendant  wisely  constrains  the  plaintilRs  now  at  the 
outset,  to  establish  their  right  to  call  upon  him  to  an- 
swer their  complaints  and  interrogatories.  He  denies 
that  they  are  a  corporation  duly  created  by  the  General 
Assembly  of  the  State  of  Rhode  Island,  and  the  plain- 
tiffs, in  reply,  reaflSrm  the  allegation  of  their  bill. 

No  question  was  raised  ds  to  the  burden  of  proof 
upon  the  issue — the  plaintiffs  seemingly  conceding  that 
it  was  incumbent  upon  them,  on  exhibition  of  the  plea, 
verified  by  the  affidavit  of  the  defendant,  to  make  proof 
of  their  capacity  to  bring  and  maintain  their  suit,  so  tax 
as  questioned  by  the  plea.  Accordingly,  a  copy  of  an 
act  of  incorporation,  certified  by  the  Secretary  of  State, 
under  the  State  seal,  to  be  an  act  of  the  General  Assem- 
bly of  Rhode  Island,  at  its  May  session,  1867,  was 
exhibited, — ^the  certificate,  however,  bearing  date  No- 
vember 10,  1869.  This  instrument,  the  plaintiffs  as 
a  first  point  aver,  is  conclusive  proof  upon  the  issue  in 
their  favor.  And  in  this  averment  I  should  readily 
concur,  were  the  secretary' s  certificate  of  a  date  prior 
to  that  of  the  commencement  of  this  suit,  and  were 
there  not  on  file  an  agreed  statement  of  feicts  to  which 
heed  must  be  given.    Among  these  facts  are  these : 

I.  That  onet>f  the  laws  of  the  State,  enacted  by  the 
General  Assembly  in  1863,  and  stlU  in  force,  is  the  fol- 
lowing (ch.  476),  entitled,  ''An  Act  in  addition  to  ch. 
12  of  the  Bevised  Statutes^  *  Of  the  Revenue  of  the 
State:''' 

"  §  1.  No  act  of  incorporation  hereafter  granted  for 
any  other  than  for  religious,  literary,  charitable  or 
cemetery  purposes,  or  for  a  military  or  fire  company, 
shall  take  effect  until  the  persons  therein  incorporated 
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shall  have  paid  to  the  general  treasurer  the  sum  of  one 
hundred  dollars,  if  the  capital  limited  by  snch  act  of 
incorporation  is  the  sum  or  any  less  snm  than  one  hun- 
dred thousand  dollars  ;  and  if  the  capital  stock  limited 
by  such  act  of  incorporation  exceeds  the  sum  of  one 
hundred  thousand  dollars,  one-tenth  of  one  per  cent,  on 
the  amount  of  the  capital  stock  authorized  by  such  act 
of  incorporation. ' ' 

"  §  2.  This  act  shall  take  eflTect  immediately  after  the 
passage  thereof.  ProTrided^  however y  that  nothing 
herein  contained  shall  be  construed  to  require  any  such 
I)ayment  before  the  taking  eflTect  of  any  bank  charter, 
when  provision  is  made  for  specific  taxation  upon  the 
capital  stock  of  such  bank." 

n.  That  the  plaintiflTs  had  not,  at  the  date  of  the 
filing  of  defendant' s  plea,  paid  the  tax  or  fee  required 
by  said  act  of  1863,  but  had  since,  on  October  1,  1869, 
paid  the  same. 

With  these  facts  before  me,  of  the  first  of  which,  by 
the  way,  I  am  bound  to  take  notice  judicially,  I  am  not 
warranted  in  regarding  the  certified  copy  of  the  charter 
as  satisfactory  proof  of  the  plaintiffs'  averment  of  per- 
sonality— of  a  legal  existence-— in  May,  1869. 

I  am  unquestionably  bound  to  deal  with  this  plea, 
as  it  would,  in  my  judgment,  be  dealt  with  by  the 
supreme  court  of  tiie  State,  and  of  course  to  give  that 
consideration  to  all  the  State  laws  which  that  court,  as 
a  co-ordinate  branch  of  the  government,  or  as  a  branch 
subordinate  to  the  general  assembly,  would  give  to 
them.  And  here  is  brought  to  my  notice  a  general  law 
of  the  State,  the  aim  and  intent  of  which  is  apparent  at 
a  glance,  and  the  expediency  and  importance  of  which 
cannot  be  questioned.  It  is  a  parcel  of  the  legislation 
which  provides  for  the  raising  of  moneys  for  the  thou- 
sand uses  and  needs  of  the  State,  staggering  under  its 
millions  of  debt,  and  cannot  be,  in  my  view,  either 
ignored  or  adjudicated  a  nullity  by  the  State' s  judicial 
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serrante.  And  in  view  of  this  law  of  1863,  still  in  force, 
the  defendant  contends  that,  inasmnch  as  the  payment 
required  was  not  made  until  October,  1869,  there  was  in 
being  in  May,  1869,  no  person  (a  corporation  being  in 
law  a  person)  known  as,*  or  entitled  to  claim  to  be, 
"  The  Horse  Shoe  Works."  And  this  x)osition  I  am 
constrained  to  adjudge  a  tenable  one,  in  the  absence  of 
any  adjudication  to  the  contrary  by  the  supreme  court 
of  the  State,  or  its  co-ordinate  or  sux)ervisor,  the  gene- 
ral assembly.  So  long  as  the  law  of  1863  stands  unre- 
pealed, the  x>ayment  it  enjoins  is  a  condition  precedent 
Of  the  existence  of  a  business  corporation,  for  any  pur- 
I)Ose  whatever.  Until  such  payment  the  act  is  not  to 
take  effect— the  paper  on  which  it  is  written  or  printed 
is,  in  contemplation  of  law,  a  blank.  What  the  prac- 
tice of  the  State's  secretary  may  be,  I  am  uninformed, 
but  I  presume  it  to  be  what  it  should  be— that  is,  to 
withhold  from  any  applicant  a  certified  copy  of  a  char- 
ter under  seal,  until  evidence  is  fmmished  that  the  act 
of  incorporation  has  ceased  to  be  merely  a  charter  in 
embryo,  and  become  of  effect,  by  payment  as  prescribed 
by  the  parties  incorporated.  As  already  intimated,  had 
the  date  of  the  secretary's  certificate  been  a  few  months 
earlier,  I  should  have  received  it  as  plenary  evidence, 
unimpeachable  otherwise  than  in  proceedings  instituted 
on  behalf  of  the  State.  The  position  taken  by  the 
plaintiffs  as  to  this  point  is  weU  sustained  by  authority, 
as  a  dictate  of  common  sense  is  usually  found  to  be : 
but  it  seems  necessary  here  only  to  say  in  regard  to  it, 
that  undfer  the  facts  in  this  case,  I  arrive  at  a  deter- 
mination of  the  mooted  question  before  reaching  that 
position. 

The  case  is  strictly  sui  generis — ^purely  a  Rhode 
Island  case ;  for  in  no  other  State,  it  may  safely  be  as- 
sumed, is  to  be  found  a  general  law  like  that  of  1863— 
like  in  its  terms,  its  scope,  or  its  purposes.  It  may  be 
that  in  some  other  States  legislators  are  wont  to  trame 
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and  pass  acts  of  incorporation,  by  scores  and  hun- 
dreds, notoriously  of  so  little  worth  and  so  little  needed 
that  to  compel  the  parties  interested  to  pay  for  them  a 
trifling  tax  to  the  State,  a  law  like  this  is  indispensable 
— ^but  the  proof  hereof  is  yet  to  be  famished.  For  pre- 
cedents of  any  practical  value,  therefore,  it  is  of  as  little 
avail  to  search  the  court  reports  of  other  States  as  it 
ever  has  been,  still  is,  and  forever  will  be,  when  the 
point  in  question  arises  upon  or  under  Rhode  Island's 
charter  from  Charles  IL,  or  her  constitution  of  1843, 
with  its  section  10  of  article  3,  or  the  acts  of  her  general 
assembly  of  any  date,  relating  to  bodies  corporate  of 
any  species,  the  land  titles  of  the  aborigines  or  of  the 
old  proprietors,  the  tide  flowed  lands  within  her 
borders,  or,  indeed,  any  other  subject  of  legislative 
action. 

In  most,  if  not  in  all  the  States  of  the  Union,  it  is 
prescribed  by  a  general  law,  or  by  a  constitutional  pro- 
vision, at  what  period  after  its  passage  an  enactment  of 
the  legislature  shall  take  eflTect ;  and  the  case,  I  appre- 
hend, is  not  to  be  found  where  a  court  has  fkiled  to  re- 
gard such  a  law  or  provision  as  an  inflexible  rule  of 
procedure.  Section  19  of  chapter  6  of  the  Revised  Stat- 
utes of  Rhode  Island  ordains  that  ^^  Every  statute  which 
does  not  expressly  prescribe  the  time  when  it  shall  go 
into  operation,  shall  take  effect  on  the  tenth  day  next 
after  the  rising  of  the  general  assembly  at  the  session 
thereof  in  which  the  same  shall  be  passed."  This  pro- 
vision of  the  statutes,  it  is  believed,  is  respected  as 
paramount  law  by  the  courts,  and  the  legislators  of  the 
State ;  and  that  the  law  of  1863,  relating  especi^y  to 
acts  of  incorporation,  is  not  equaUy  entitled  to  respect, 
and  equally  resi)ected,  is  yet  to  be  shown.  i 

The  point  secondly  raised  by  the  plaintiffs, — ^that 
they  are  a  corporation  de  facto ^ — ^I  adjudge  not  sus- 
tainable as  made  under  this  plea.  The  many  cases 
that  may  be  cited  from  the  thousand  volumes  of  Ameri- 
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can  or  Englisli  reports,  seemingly  sustaining  it,  will  be 
found  easily  distinguisliable  from  that  presented  in  this 
record.  The  claim  here  is,  that  the  Horse  Shoe  Works 
is  a  corporation  legally  created  by  the  general  as- 
sembly, by  a  charter  produced  and  exhibited.  This  is 
the  question  distinctly  raised  by  the  plea — ^the  only  is- 
sue,— and  a  court  which  finds  upon  the  facts  and  law 
that  the  instrument  relied  on  was  of  no  effect,  at  the 
commencement  of  the  suit,  because  the  parties  inter- 
ested omitted  to  make  payment  of  the  prescribed  tax 
or  fee,  cannot  be  expected  to  adjudge  that  because,  for  a 
year  or  two,  certain  persons  have  wrongly  assumed  to 
be,  what  they  are  not,  a  body  corporate,  created  by  the 
State,  they  are  now  to  be  recognized  as  a  corporation 
either  de  jure  or  de  facto^  entitled  to  institute  and 
maintain  suits  in  equity  for  discovery  or  relief  against 
a  tax-paying  citizen  of  that  State. 

In  a  word,  I  adjudge  a  payment  of  the  tax  or  fee  as 
required  by  the  act  of  1863,  to  be  a  condition  precedent, 
with  which  persons  incorporated  must  comply.  Of  the 
intent  of  the  legislature,  and  of  the  obligations  of  a 
Rhode  Island  court  to  conform  their  rulings  to  that  in- 
tent, I  cannot  entertain  a  doubt.  Says  Dwarr.  on  Stat. 
726,  quoted  with  approval  in  1  KctU^  464:  "For  the 
sure  and  true  interpretation  of  aU  statutes,  whether 
penal  or  beneficial,  four  things  are  to  be  considered : — 
What  was  the  common  law  before  the  act  ?  What  was 
the  mischief  against  which  the  common  law  does  not 
provide  ?  What  remedy  has  Parliament  provided  to 
cure  the'  defect  %  And  what  is  the  true  reason  of  the 
remedy  ?  It  is  held  to  be  the  duty  of  the  judges  to 
make  such  a  construction  as  shall  repress  the  mischief 
and  advance  the  remedy.'' 

I  adjudge  the  plea  sustained,  and  order  judgment 
accordingly. 

Judgment  for  defendant. 
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Circuit  Cov/rt^  NirdTi  Circuit ;  District  of  Oregon^ 

January  T.y  1870. 

CAifCELiNa  Deed.— Peoof  of  Marriage. 

Although  inadequacy  of  price,  standing  alone,  is  not  enough  to  war- 
ant  a  court  of  equity  in  setting  aside  an  executed  conyeyance ;  yet, 
where  there  is  inadequacy  of  price  so  gross  that  common  judgment 
revolts  at  it,  a  court  of  equity  will  lay  hold  of  the  slightest  ad- 
ditional circumstances  of  fraud  or  oppression,  as  a  ground  for  de- 
claring the  transaction  void. 

Query ^ — ^whether,  in  the  absence  of  any  statute  declaring  the  mode  of 
contracting  a  marriage,  a  contract  to  marry  in  the  future,  followed 
by  copulation,  can  be  deemed  to  amount  to  a  marriage  in  fact  ? 

The  existing  laws  of  California  {Extt.  Laws  of  Cal,  4,  466),  and  of 
Oregon  {Oreg,  Cods^  788,  785)  require,  in  order  to  constittite  a  mar- 
riage, that  the.  consent  of  the  parties  to  become  husband  and  wife 
should  be  avowed  before  a  person  authorized  to  solemnize  mar- 
riages^ an^  in  the  presence  of  two  witnesses.  Without  the  observ- 
ance of  these  formalities,  the  marriage  relation  cannot  be  created  in 
either  of  those  States. 

Citizens  of  a  State  whose  laws  impose  restrictions  upon  the  mode  of 
celebrating  a  marriage,  cannot  purposely  go  to  a  place  beyond  its 
jurisdiction,  and  not  within  the  jurisdiction  of  another  State, — ^as, 
for  instance,  at  9ea^ — and  there  contract  a  marriage  in  a  manner  con- 
trary to  the  laws  of  the  State  of  their  residence,  and  afterwards  have 
such  marriage  sustained  by  the  courts  within  it.  Such  an  attempt 
to  be  joined  in  marriage  should  be  deemed  a  fraudulent  evasion  of 
the  laws  to  which  the  parties  owe  obedience,  and  ought'  not  to  be 
held  valid. 

Various  circumstances  relied  upon  to  establish  or  raise  a  presumption 
of  marriage  in  support  of  a  bill  to  enforce  A  claim  to  dower,  ex- 
amined ;  and  held  insufiScient  to  support  the  claim. 

Hearing  upon  a  bill  in  equity. 

Trirrible^  Logan  A  Shattuck^  for  complainant. 
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Thayer^  Page  <fe  Strong ^  for  defendants. 

Deadt,  J, — ^This  suit  is  brought  by  the  complain- 
ant, styling  herself  Glervina  O.  Holmes,  against 
Thomas  J.  Holmes,  Jr.,  Ms  brother  Byron,  his  three 
married  sisters — ^Mary  A.  Goodenongh,  Alice  J.  Strow- 
bridge,  and  Theresa  Coulson,  and  their  hnsbands — ^to 
cancel  and  set  aside  a  certain  deed  executed  by  com- 
plainant to  defendants,  and  for  assignment  of  dower  in 
the  lands  affected  by  the  deed. 

The  bill  was  filed  January  26,  1869,  and  alleges  : 

I.  That  the  complainant  is  a  resident  and  citizen  of 
the  State  of  California,  and  that  the  defendants,  except 
Theresa  and  her  husband,  are  citizens  of  the  State  of 
Oregon. 

ti.  That  Thomas  J.  Holmes,  late  of  Portland,  Ore- 
gon, died  intestate  on  June  18,  1867,  leaving  as  his 
children  and  heirs  at  law  said  Thomas  J.  Holmes,  Jr., 
and  his  brother  and  sisters  aforesaid,  and  that  '^com- 
plainant was  the  lawful  wife  of  the  deceased,  and  lived 

and  cohabited  with  him  as  his  wife  from  the day 

of  December,  1866,  to  the  time  of  his  death,"  and 
'^  that  during  the  said  marriage,"  and  at  the  time  of 
his  death,  the  deceased  was  seized  in  fee  and  possessed 
Qf  certain  blocks  and  lots  of  land  in  the  city  of  Port- 
land of  the  value  of  one  hundred  thousand  dollars,  the 
annual  rents  and  profits  of  which  are  worth  ten  thou- 
sand dollars,  and  that  it  was  not  necessary  to  sell  any 
of  said  real  property  to  pay  his  debts,  but  that  the 
same  was  inherited  by  his  heirs,  who  have  since  par- 
titioned it  among  themselves ;  and  that  ^'  complaLoant 
is  the  widow  of  said  Holmes,  deceased,"  and  by  the 
laws  of  Oregon  was  and  is  entitled  to  dower  in  said  real 
property,  and  that  the  present  value  of  such  dower  is 
not  less  than  twenty-five  thousand  dollars ;  and  that 
complainant  has  never  been  barred  of  her  dower  in 
said  property,  and  that  the  same  has  never  been  as- 
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signed  to  her,  but  her  right  thereto  is  disputed  by  said 
heirs. 

in.  That  said  heirs  pretend  to  have  purchased  and 
obtained  a  release  of  complainant's  right  of  dower,  by 
virtue  of  a  certain  deed  signed  by  complainant  July  31, 
1867,  and  by  which  complainant,  styling  herself  Gler- 
vina  O.  Holmes,  conveys  to  the  heirs  of  Holmes,  de- 
ceased, ^^all  her  right,  title,  interest,  claim  or  demand, 
either  in  law  or  equity,  as  the  widow  of  the  said 
Thomas  J.  Holmes,  or  otherwise,''  in  and  to  the  estate 
of  said  Holmes,  in  consideration  of  the  sum  of  one 
thousand  dollars,  ^^  and  the  further  consideration  that 
it  was  in  his  lifetime  our  wish  and  agreement  before 
and  in  contemplation  of  marriage,  that  upon  his,  the 
said^homas  J.  Holmes'  death,  all  his  property,  both 
real  and  i>ersonal,  should  descend  to  his  children,  the 
heirs  aforementioned,  dear  of  and  unincumbered  with 
any  claim  of  dower  or  any  legal  claim  of  myself  in  any 
manner  whatever ;"  and  that  said  deed  ^^was  procured 
by  said  heirs  to  be  executed  by  complainant  through 
fraud,  duress,  and  undue  influence  exerted  over  her  by 
said  heirs,  and  especially  by  said  Thomas  J.  Holmes, 
Jr.,  and  J.  M.  Strowbridge,"  the  husband  of  Alice  J., 
aforesaid;  and  that  the  consideration  of  said  deed 
<<  was  grossly  inadequate,  and  the  recitals  therein  con- 
tained fiblse,"  and  the  same  was  imprudentiy  executed, 
the  complainant  Deing  ignorant  of  the  value  of  her  in- 
terest in  the  estate,  and  unadvised  of  the  nature  and  ef- 
fect of  said  deed. 

lY.  The  biQ  then  sets  forth  the  circumstances  and 
condition  of  the  complainant,  at  and  before  the  signing 
of  the  deed,  at  great  length  and  with  much  minuteness, 
to  the  effect  that  the  complainant,  after  the  death  of 
Holmes,  continued  to  live  in  the  home  house,  but  that 
said  heirs  came  there  also  and  took  possession,  and 
that  said  heirs  then  conspired  with  said  J.  M.  Strow- 
bridge to  harass  complainant  and  drive  her  away  from 
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said  home,  and  cheat  her  out  of  her  interest  ^^in  the 
estate  of  her  said  husband  ;"  and  that  complainant  was 
then  poor  and  Mendless,  without  means  of  support^ 
and  ^^in  great  distress,  mental  and  pecuniary,"  and 
without  knowledge  as  to  the  value  of  the  estate,  and 
that  she  did  not  sign  said  instrument  freely,  but 
through  fear  of  said  Strowbridge  and  Holmes,  Jr., 
who,  "  in  order  to  induce  her  to  release  her  interest  in 
said  estate,  &lsely  accused  ber  of  criminal  intercourse 
with  said  Holmes,  deceased,  prior  to  his  marriage  with 
complainant,  and  before  the  death  of  a  former  wife  of 
said  deceased,  and  represented  to  complainant  that  she 
was  liable  to  a  criminal  prosecution,  and  unless  she 
would  give  up  her  claim  to  said  estate  and  leave  the 
house  and  move  out  of  the  State,  they  would  caus%her 
to  be  prosecuted  in  the  courts  and  held  up  to  public 
scandal,  infamy,  and  disgrace,  and  to  be  punished  with 
imprisonment ;  and  that  said  Strowbridge  and  Holmes, 
Jr.,  made  it  a  condition  of  said  payment  of  one  thou- 
sand dollars  that  the  complainant  should  leave  the 
State,  and  to  that  end  said  sum  was  made  payable,  five 
hundred  dollars  in  Portland,  and  the  remainder  in  ten 
months  after  sight  at  Wells,  Fargo  &  Co.'s  in  San 
Francisco. 

On  April  1,  1869,  an  answer  to  the  bill  was  filed, 
purporting  to  be  the  answer  of  all  the  defendants  ex- 
cept Mary  A.  Goodenough  and  her  husband,  but  such 
pleading  was  not  signed  or  sworn  to  by  any  of  the  de- 
fendants except  Thomas  J.  Holmes,  Jr.  To  this  an- 
swer the  plaintiflP,  on  May  1,  filed  exceptions  for 
i^andal  and  impertinence  and  insufficiency,  which  were 
afterwards  heard  and  allowed  by  the  court. 

On  August  21,  the  joint  and  several  answer  of  all 
the  defendants  to  the  bill  was  filed,  and  on  September  6 
the  complainant  filed  the  general  replication  thereto. 

By  the  amended  answer,  the  defendants  admit  the 
allegations  of  the  bill  concerning  the  citizenship  of  the 
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parties,  the  death  of  Holmes,  the  nature  and  yalne  of 
the  property  of  which  he  died  seized,  and  its  subse- 
quent partition  among  the  defendants,  his  heirs. 

They  deny  that  the  complainant  was  ever  the  lawful 
wife  of  the  deceased,  or  that  he  ever  cohabited  with  her 
as  his  wife,  or  that  he  ever  was  married  to  her,  o^  ^'  that 
any  relation  created  by  marriage  ever  existed  between 
them." 

They  admit  the  execution  of  the  deed  by  the  com- 
plainant to  the  heirs  of  the  deceased  for  the  considera- 
tion mentioned  in  the  bill,  but  deny  that  the  same  was 
executed  by  her  otherwise  than  of  her  own  free  will  and 
accord. 

They  aver  that  for  a  long  time  prior  to  the  death  of 
the  deceased  the  said  Thomas  J.  Holmes  and  complain- 
ant •'had  been  lewdly  and  lasciviously  cohabiting  to- 
gether," and  that  upon  the  death  of  said  Holmes  com- 
plainant freely  admitted  to  said  heirs  that  she  had 
never  been  married  to  deceased,  and  acknowledged 
that  she  had  no  claim  on  his  estate.  That  she  was  only 
anxious  to  obtain  sufficient  means  to  go  to  her  father, 
in  Ohio,  and  leave  the  State  quietly,  without  exciting 
comment  upon  her  conduct  in  having  lived  illicitly  with 
the  deceased,  and  not  desiring  to  be  turned  away  i)en- 
niless  as  a  cast-off  wanton,  and  that  said  heirs  being 
also  anxious  to  prevent  the  relation  which  had  existed 
between  their  lather  and  the  complainant  from  becom- 
ing more  notorious  than  possible,  and  to  remove  any 
cloud  that  might. exist  upon  said  estate  by  reason  of 
said  relation,  it  was  mutually  agreed  between  the  par- 
ties, that  the  said  heirs  should  pay  said  complainant 
the  sum  of  one  thousand  dollars,  and  that  complainant 
should  execute  to  said  heirs  the  deed  in  question ;  and 
that  in  pursuance  of  such  arrangement  complainant 
executed  such  deed  and  not  otherwise,  and  that  the 
recitals  therein  contained  were  inserted  at  her  special 

instance  and  request 
34 
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On  January  6  and  7  the  conrt  heard  the  evidence  of 
the  parties,  and  on  January  11,  the  canse  was  argued 
and  submitted. 

Two  principal  questions  arise  in  the  case : 

1.  Were  the  complainant  and  the  deceased  married 
to  one  another ;  and, 

2.  Was  the  deed  from  the  complainant  to  the  heirs 
wrongfully  obtained  from  her. 

Assuming  that  complainant  was  the  widow  of 
Thomas  J.  Holmes,  she  was  entitled  to  an  interest  in 
his  property  worth,  at  the  date  of  the  deed,  twenty-five 
thousand  dollars.  The  mere  money  consideration  of 
the  deed— the  sum  of  one  thousand  dollars — ^is  such  a 
grossly  inadequate  price  for  property  of  that  value,  as 
to  shock  the  conscience  and  confound  the  judgment  of 
a  man  of  common  sense.  The  unprejudiced  mind  re« 
volts  at  it,  and  can  only  conclude  that  some  advantage 
must  have  been  taken  of  the  complainant's  ignorance  or 
necessities.  But  then  again,  the  particular  charges  la 
the  bill  of  oppression  and  conspiracy  by  the  heirs  and 
Strowbridge  to  defraud  the  complainant  in  this  matter, 
are  fully  denied  by  the  answer  and  altogether  unsup- 
ported by  the  proof.  There  is  no  direct  proof  that  com- 
plainant was  well  advised  of  the  value  of  the  proi)erty 
affected  by  the  deed,  but  at  the  same  time  there  is  every 
reason  to  believe,  from  all  the  circumstances,  that  she 
must  have  known  that  it  was  worth  many  times  what 
she  was  receiving  for  it. 

Under  what  circumstances  inadequacy  of  price  will 
be  sufficient  to  set  aside  a  sale  is  well  stated  in  two  cases 
*cited  by  counsel  for  complainant.  In  Hough  t>.  Hunt, 
2  Ohio^  602,  the  court  says :  ''  The  rule  in  chancery  is 
well  established.  When  a  person  is  incumbered  with 
debts,  and  that  fact  is  known  to  a  person  with  whom  he 
contracts,  who  avails  himself  of  it  to  exact  an  uncon- 
scionable baigain,  equity  wUl  relieve  on  account  of  the 
advantage  and  hardship.    When  the  inadequacy  of  the 
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price  is  so  greai  that  the  mind  revolts  at  ity  ths  court 
wiU  lay  hold  on  the  slightest  circumstances  of  oppres- 
sion or  advantage  to  rescind  the  contractP 

In  Osgood  V.  Franklin,  2  Johns.  Ch.  23,  Chancellor 
B^EXT  says :  "  There  is  no  case  where  mere  inadequacy 
of  price,  independent  of  other  circumstances,  has  been 
held  sufficient  to  set  aside  a  sale  made  between  parties 
standing  on  equal  ground,  and  dealing  with  each  other 
without  any  imi)osition  or  oppression.  And  the  ine- 
quality amounting  to  fraud  must  be  so  strong  and 
manifest  as  to  shock  the  conscience  and  confound  the 
judgment  of  any  man  of  common  sense.'' 

When  a  person  gives  twenty-five  thousand  dollars' 
worth  of  property  for  one  thousand  dollars,  as  in  this 
case,  the  inadequacy  is  so  very  gross,  that  the  court 
ought  to  "  lay  hold  on  the  slightest  circumstance  of  op- 
pression or  advantage,"  to  set  aside  the  sale.  The  fact 
itself  furnishes  good  ground  to  conclude  that  the  party 
was  laboring  under  some  controlling  necessity,  or  was 
oppressed,  or  was  ignorant  of  the  true  value  of  the 
property. 

The  true  explanation  of  this  matter  is  to  be  found 
in  the  solution  of  the  question — was  the  complainant 
the  lawful  wife  of  the  deceased  ?  K  she  was,  the  inade- 
quacy of  the  price  is  so  gross  and  palpable  that  the 
inference  is  almost  irresistible  that  the  parties  who  pro- 
cured her  to  sign  the  deed  took  advantage  of  her  situa- 
tion, ignorance,  or  some  particular  circumstances  in  her 
relation  to  the  deceased,  to  induce  or  compel  her  to  do 
so,  and  thereby  intentionally  obtained  an  unconsciona- 
ble advantage  to  ^themselves  which  they  ought  not  to 
be  allowed  to  retain. 

On  the  other  hand,  if  the  parties  were  not  married, 
but  merely  living  together  in  an  unlawful  manner,  the 
matter  is  easUy  explained.  The  complainant,  in  that 
case,  being  in  fact  not  the  widow  of  the  deceased,  but 
only  his  mistress,  would  not  be  entitled  to  any  share  or 
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interest  in  Us  proi>ert79  and  the  deed  and  the  professed 
consideration  therefor  wonld  be  as  stated  in  the  answer, 
only  a  plansible  and  decent  sort  of  a  contrivance  be- 
tween the  parties  to  make  some  pecnniary  provision  for 
the  complainant  so  as  to  enable  her  to  leave  the  conn- 
try,  and  at  the  same  time,  as  &r  as  possible,  conceal 
from  the  general  public  the  improi>er  nature  of  the  de- 
ceased's relations  with  her. 

The  question  of  marriage  or  no  marriage  is  often  an 
embarrassing  one  to  decide,  particularly  when  the  evi- 
dence is  wholly  circumstantial,  and  the  question  arises 
between  the  issue  of  the  alleged  marriage  and  third  per- 
sons, after  the  x)arties  themselves  have  passed  away. 
In  this  case  the  proof  is  wholly  circumstantial,  and  the 
question  arises  betTfeen  one  of  the  parties  to  the  sup- 
posed relation  and  t^e  heirs  of  the  other.  The  suit  is 
maintained  by  that  party,  not  for  the  purpose  of  estab- 
lishing her  status  as  the  once  wife  now  widow  of  the 
deceased,  but  for  the  more  practical  one  of  obtaining  a 
widow's  share  of  his  property  as  against  his  children 
and  heirs.  In  this  view  of  the  matter,  it  may  be  con- 
sidered as  a  suit  between  the  deceased  and  the  com- 
plainant to  determine  a  claim  to  property,  unembar- 
rassed by  any  consideration  of  the  consequences  of  such 
determination*  upon  the  status  or  rights  of  third 
persons. 

The  answer  admits  the  cohabitation  of  the  i)arties  as 
alleged  in  the  bill,  but  denies  the  marriage.  The  com- 
plainant produces  no  direct  proof  of  marriage,  but  relies 
upon  the  circumstances  attending  and  surrounding  the 
cohabitation  as  sufficient,  in  connection  with  that  fact, 
to  warrant  the  inference  that  a  marriage  had  in  fact 
taken  place  between  the  parties,  at  some  time  subse- 
quent to  the  complainant' s  going  from  Portland  to  San 
Francisco  to  meet  the  deceased  on  his  return  from  New 
York. 

On  the  trial  the  complainant  put  in  evidence  four 
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letters  written  by  the  deceased  to  herself  while  he  was 
Tnaklng  a  yoyage  to  New  York  via  the  Isthmus,  dated 
between  October  16  and  November  12, 1866,  and  also 
one  dated  December  3,  1865,  purporting  to  be  written 
by  John  Altman— who  is  claimed  to  be  the  father  of 
complainant— to  the  deceased.  The  two  sons  of  the 
deceased,  Thomas  J.,  Jr.,  and  Byron,  and  his  son-in- 
law,  Strowbridge,  were  examined  as  witnesses,  besides 
other  persons  not  connected  with  the  fiamily,  as  to  par- 
ticular acts  and  declarations  of  the  deceased  concerning 
the  complainant  and  his  relations  with  her. 

It  appears  that  at  the  time  of  his  deatb  Thomas  J. 
Holmes  was  about  fifty  years  of  age,  and  that  the 
youngest  of  his  children  was  the^  quite  grown  up. 
That  for  at  least  sixteen  years  he  had  lived  in  PorQand, 
and  until  1866  with  a  second  wife,  not  the  mother  of  any 
of  his  children,  who  then  died.  That  the  complainant 
is  near  forty  years  of  age,  and  was  never  married, 
unless  to  the  deceased.  That  a  few  years  before  1866 
she  was  living  with  one  Captain  Lyle  as  his  mistress, 
who  then  died  without  making  any  provision  for  her ; 
and  that  afterwards,  and  before  the  alleged  marriage 
with  the  deceased,  she  was  an  inmate  of  a  brothel 
in  Portiand ;  and  that  during  some  portion  of  the  year 
1866,  and  both  prior  to  and  at  and  after  the  dealh  of 
Holmes'  second  wife,  he  kept  and  maintained  the  com- 
plainant as  his  mistress,  in  a  house  belonging  to  him- 
self, at  the  comer  of  C  and  Third-streets,  in  the  imme- 
diate vicinity  of  his  home,  and  where  his  -wife  aforesaid 
and  single  children  then  lived. 

After  the  death  of  Holmes'  wife  in  August,  1866, 
and  some  time  in  the  early  part  of  October  of  that  year, 
the  deceased  left  Portland  on  a  voyage  to  New  York. 
A  portion  of  Holmes'  children  continued  to  reside  at 
the  home  house.  It  was  during  this  separation  that 
Holmes  wrote  complainant  the  letters  above-mentioned. 
After  Holmes  left  for  New  York  comDlainant  continued 
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to  live  at  tlie  honse  on  tlie  comer  of  C  and  Third- 
streets,  at  the  charges  and  expense  of  Holmes,  until 
in  the  December  or  Jannary  following,  when,  probably 
in  pnrsuance  of  a  suggestion  from  Holmes,  she  pro- 
ceeded to  San  Francisco  to  meet  him  on  his  return  from 
New  York.  In  the  month  of  April,  1866,  or  there- 
abouts, both  of  the  parties  returned  to  Portland,  and 
thereafter  continued  to  live  together  in  the  home  house 
of  the  deceased  until  his  death  in  June  18,  1867 — ^which 
was  sudden  and  unexpected. 

This  is  a  substantial  statement  of  the  general  cir- 
cumstances disclosed  in  the  testimony,  which  tend  to 
show  the  condition  of  the  parties  at  and  for  some  time 
prior  to  the  j)eriod  when  the  relation  of  marriage  is  said 
to  have  commenced  between  them,  and  their  conduct 
towards  one  another  afterwards. 

Besides  these,  there  are  some  special  circumstances 
upon  which  the  complainant  relies  as  testimony  to 
show  a  marriage  between  herself  and  Holmes. 

Some  time  in  the  summer  of  1866,  or  within  two  or 
three  months  after  Holmes  returned  from  New  York, 
Mr.  Lakin  testifies  that  Holmes  brought  complainant 
to  the  store  where  he  was  employed,  and  introduced 
her  to  him  as  Mrs.  Holmes,  and  told  him  to  let  her 
have  what  she  wanted  and  he  would  pay  for  it.  After 
this,  witness  "sold  her  a  considerable  number  of 
goods."  Sometimes  she  paid  for  them,  and  sometimes 
they  were  charged  to  Holmes.  Once  or  twice  witness 
delivered  parcels  at  the  home  house  on  C-street,  and 
saw  Holmes  and  complainant  there,  as  if  living  to- 
gether then.  Witness  had  known  Holmes  well  in 
Portland  for  fifteen  years,  but  this  was  all  he  knew  of 
his  relations  with  the  complainant,  or  of  any  recognition 
of  her  as  his  wife,  or  otherwise. 

A.  P.  Ankeny  testified  that  he  had  known  Holmes 
many  years,  and  had  had  confidential  conversations 
with  him.    That  he  knew  nothing  particularly  of  the 
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complainant,  but  had  known  her  on  the  street  for  two 
or  three  years  before  Hohnes'  death.  Saw  Holmes  and 
her  together  on  the  street  once,  and  once  at  Holmes' 
house.  Some  two  or  three  or  four  months  before 
Holmes'  death,  in  general  conversation  with  witness, 
Holmes  referred  to  complainant  as  his  wife,  and  re- 
marked that  he  had  spent  more  happy  hours  in  the 
last  six  months  than  for  twenty  years  before.  That 
within  three  or  six  months  before  Holmes'  death,  at  the 
office  at  the  theater,  at  the  request  of  Holmes,  witness, 
in  company  with  another  person  whose  name  is  not  re- 
membered, signed  a  paper  as  a  witness,  which  he  sup- 
posed to  be  a  will,  and  which  Holmes  then  said  re- 
lated to  his  effects,  and  that- he  had  made  provision  for 
his  wife,  meaning  the  complainant.  The  statements  of 
Mr.  Ankeny  were  somewhat  general  and  indefinite,  and 
he  did  not  profess  to  give  the  language  of  Holmes,  but 
only  the  substance  of  it ;  besides,  it  is  not  unlikely  that 
in  the  lapse  of  time  he  has,  in  some  degree,  confounded 
his  general  impressions  of  the  matter  with  the  conver- 
sations themselves. 

D.  W.  Williams  testified  that  in  June,  1866,  he  was 
commissioner  of  deeds  for  California,  and  that  Holmes 
asked  him  to  come  to  his  house  and  take  his  wife's  ac- 
knowledgment to  a  deed  for  property  in  California: 
That  he  knew  Holmes,  but  not  complainant,  and  that 
he  went  to  his  house,  and  there  Holmes  introduced  him 
to  a  person  whom  he  called  his  wife,  and  who  signed 
and  acknowledged  the  deed  ad  his  wife.  That  Holmes 
also  signed  and  acknowledged,  and  that  both  parties 
told  him  that  the  property  in  question  belonged  to  the 
wife.  That  because  of  some  informality  in  the  deed,  it 
was  returned  and  re-acknowledged  twice  before  him, 
under  similar  circumstances.  The  testimony  of  Mr. 
Williams  was  direct  and  certain,  and  it  shows  that 
either  the  parties  were  then,  or  supposed  themselves  to 
be,  husband  and  wife,  or  that  they  went  through  this 
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proceeding  before  the  commissioner  for  the  purpose  of 
producing  the  impression  in  this  community  that  Uiey 
were  married,  so  as  to  prevent  their  cohabitation  from 
giving  rise  to  unpleasant  comment  and  scandal,  or  it 
may  have  been  that  they  had  in  some  way  held  them- 
selves out  as  husband  and  wife  in  California,  and  there- 
fore the  purchaser  would  not  take  the  deed  unless  exe- 
cuted by  Holmes,  as  well  as  the' complainant. 

Dr.  I.  A.  Daveni)ort  testified  that  he  had  known 
Holmes  for  some  time,  and  that  he  first,  became  ac- 
quainted with  complainant  a  few  weeks'  before  Holmes 
went  to  New  York,  in  1865.  The  complainant  was 
then  known  by  the  name  of  "  Clara,*'  and  Holmes  had 
introduced  her  to  witness  by  that  name.  Soon  after 
Holmes'  return  from  New  York,  witness  said  that  he 
introduced  him  to  complainant  as  his  wxfe  /  but  upon 
further  examination  he  stated  the  occurrence  in  these 
words :  "  When  Holmes  asked  me  to  go  down  to  his 
house,  I  said  *How  shall  I  address  "Clara"  V  and  he 
said  *As  Mrs.  Holmes.'"  The  witness  also  testified 
that  he  was  Holmes'  physician,  and  that  he  visited  the 
house  in  that  capacity,  and  that  the  parties  lived  to- 
gether as  man  and  wife,  up  to  the  time  of  Holmes' 
death.  It  is  apparent  from  the  circumstances  that  Dn 
l)avenport  was  upon  intimate  and  confidential  rela- 
tions with  the  deceased,  and  alscr  the  complainant. 
For  instance,  it  appears  from  the  correspondence  of 
the  deceased,  that  he  repeatedly  warns  her  against  re- 
ceiving visits  from  men  during  his  absence,  btit  he 
more  than  once  commends  witness  to  her,  both  as  a 
physician  and  a  friend.  It  also  api>ears  that  witness  is 
not  ui)on  good  terms  with  Strowbridge  and  T.  J. 
Holmes,  Jr.,  and  that  he  is  very  friendly  to  complain- 
ant and  sympathizes  with  her.  Supposing  that  at  this 
time  the  parties  really  were  married,  it  is  singular  that 
Dr.  Davenport,  the  confidential  fiiend  of  both  parties, 
did  not  know  it,  and  that  he  should  ask  Holmes,  on 
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the  way  to  the  house,  "  How  shall  I  address  *  Clara'  ? " 
The  very  question  implies  that  while  he  knew  the 
parties  were  living  together,  yet  that  he  had  no  reason 
to  believe  they  were  husband  and  wife,  but  was  in 
doubt  in  what  light  Holmes  wished  his  connection  with 
the  complainant  thereafter  to  be  r^arded.  For  in- 
stance, whether,  as  in  the  past,  she  was  to  be  consid- 
ered and  treated,  under  the  pro£BSsional  name  of 
"  Clara,"  simply  as  his  mistress,  or  whether  he  wished 
to  impart  to  the  relation  some  appearance  of  decency 
and  l^ality  by  treating  her  and  addressing  her  as 
Mrs.  Holmes.  It  is  also  remarkable,  that  although 
witness  and  Holmes  were,  as  we  may  reasonably  sup- 
pose, living  in  daily  communication  for  more  than  a 
year  after  this  marriage  is  alleged  to  have  taken  place, 
nothing  appears  to  have  ever  been  said  about  it  be- 
tween them,  nor  does  it  appear  that  Holmes  in  any 
way  ever  declared  or  intimated  to  witness  that  he  had 
married  complainant,  or  that  she  had  ceased  to  be  his 
mere  mistress,  except  on  the  one  occasion,  when  in 
reply  to  the  direct  inquiry,  he  told  witness  to  address 
her  as  Mrs.  Holmes. 

Mr.  Hamilton  Boyd  testified  that  he  was  well  ac- 
quainted with  Holmes  in  his  lifetime,  but  did  not 
know  complainant.  That  he  had  a  conversation  with 
Holmes  in  which  H.  asked  him  what  he  thought 
of  his  marriage,  as  the  witness  understood,  referring  to 
the  complainant.  Witness  "  tried  to  pass  it  oflT,  and 
said  he  knew  nothing  about  it.''  Holmes  repeated  the 
question.  Witness  replied  "  that  he  had  heard  rumors 
to  that  effect,  but  never  believed  them."  Holmes  did 
not  then  say  that  he  wa^  married,  but  repeated  the 
question,  "  What  do  you  think  of  my  marriage  ?"  to 
which  witness  then  replied,  '^  It  is  in  very  bad  taste ;" 
whereupon  the  subject  was  dropped. 

The  testimony  of  this  witness  was  distinct  and  un- 
qualified.   He  and  Holmes  iappear  to  have  sustained 
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Mendlj  relations  to  one  another,  and  no  reason  is  ap- 
parent for  any  concealment  or  mystery  between  them 
about  any  matter  which  in  itself  was  lawfol  and 
proper.  Holmes  seems,  on  this  occasion,  as  on  others, 
to  have  studiously  avoided  making  an  explicit  admis- 
sion that  he  was  married  to  the  complainant,  while  at 
th^  same  time  his  conduct  and  expressions  were  calcu- 
lated to  give  color  to  the  impression  or  rumor  that  a 
marriage  of  some  kind  had  taken  place  between  them 
in  California,  before  returning  to  Portland,  in  1866.  . 

The  conversation  itself  is  ambiguous,  and  may  be 
considered  as  evidence,  either  that  a  private  marriage 
had  taken  place  between  the  parties,  about  which 
Holmes  was  then  feeling  the  pulse  of  his  friends  as  to 
the  propriety  of  making  public,  or  else  that  there  was 
no  marriage,  but  some  kind  of  a  promise  or  under- 
standing that  there  should  be  one,  and  he  was  endeav- 
oring, in  this  way,  to  ascertain  how  a  marriage  with 
such  a  person  as  the  complainant  would  be  regarded 
by  his  friends  and  the  public. 

In  addi^on  to  these  special  circumstances,  the  com- 
plainant relies  upon  Holmes'  letters  to  herself,  as  far- 
nishing  suficient  evidence  of  a  promise  to  marry  the 
complainant  at  some  fature  time.  Assuming  the  prom- 
ise per  verba  defuturo  to  be  so  proved,  it  is  maintained 
that  this  engagement  and  the  subsequent  copula, 
amount  in  law  to  a  present  consent,  and  constitute 
sufSicient  evidence  of  marriage.  The  reason  assigned 
for  this  conclusion  is,  that  the  law  assumes  the  copula 
was  allowed  on  the  faith  of  the  marriage  promise ;  and 
that  so  the  parties,  at  the  time  of  the  copula,  accepted 
each  other  as  husband  and  wife. 

The  proposition  is  substantially  stated  in  the  words 
of  Bishop  on  Marriage  and  Divorce^  §  90,  where  it  is 
laid  down  that  in  the  absence  of  any  statute  requiring 
specified  forms  and  ceremonies,  a  marriage  is  consti- 
tuted by  the  mere  consent  of  the  parties,  and  that  such 
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consent  is  to  be  presumed  when  the  copula  follows 
upon  a  promise  to  many  in  the  fature. 

But  this  doctrine  is  directly  denied  in  Cheeny  v. 
Arnold,  15  JV.  T.  346.  Denio,  C.  J.,  delivered  the 
opinion  of  the  court,  which  was  concurred  in  by  his 
associates.  The  syllabus  contains  the  point  of  the 
opinion,  and  is  as  follows : 

'*  A  contract  to  marry,  per  verba  de/tituro,  though 
followed  by  copulation,  does  not  amount  to  a  marriage 
in  fiict.  Such  a  contract,  with  cohabitation  upon  the 
faith  of  it,  was  ground  for  a  decree  enforcing  a  perform- 
ance, by  formal  solemnization,  in  the  ecclesiastical 
courts,  and  was  for  some  purposes  regarded  as  a  valid 
marriage,  by  the  canon  law,  but,  it  seems,  never  consti- 
tuted a  valid  marriage  at  common  law." 

It  must  be  admitted  that  there  are  some  dicta  of 
American  jurists  to  the  contrary  of  this  case,  and  in 
accord  with  the  rule  maintained  by  Bishop;  but 
Cheeny  v.  Arnold  is  later  than  these  dicta,  and  carries 
with  it  the  authority  of  an  express  adjudication.  This 
is  a  vexed  question,  but  I  am  much  inclined  to  follow 
the  opinion  expressed  by  Chancellor  Walworth,  in 
Rose  V.  Clark,  8  Paige  Cfh.  579,  that  at  common  law 
no  marriage  was  valid  unless  celebrated  in  facie  eccle- 
sice.  In  the  earlier  editions  of  Kent  Com.^  part  4,  87, 
it  was  stated,  that : 

*'lf  the  contract  be  made  per  verba  de  prcesenfiy 
and  remain  without  cohabitation,  or  if  made  per  verba 
de  fvjturo^  and  be  followed  by  consummation,  it 
amounts  to  a  valid  marriage,  which  the  parties  (being 
competent  as  to  age  and  consent)  cannot  dissolve,  and 
it  is  equally  binding  as  if  made  in  facie  ecclesice.^^ 
Upon  this  proposition  the  supreme  court  of  the  Uni- 
ted States  in  Jewell  v.  Jewell,  1  How.  234,  were 
equally  divided,  and  gave  no  opinion.  In  a  later  edi- 
tion of  the  Commentaries  this  proposition  is  materially 
qualified  by  inserting,  after  the  words — "it  amounts  to 
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a  valid  marriage,"  in  the  <il>sence  (faU  cvtil  regvlations 
to  tJie  covtrary.  This  qualifying  clause  is  found  as 
early  as  the  seventh  edition,  published  in  1851,  whUe 
the  case  of  Cheeny  t^.  Arnold  was  not  decided  until 
1857.  Modified  by  tiiis  clause— in  the  absence  of  aU 
civil  regulations  to  the  contrary — ^the  proposition  in 
Kent  amounts  to  nothing  more,  than  that  in  a  state  qf 
nature  no  particular  form  or  ceremony  is  necessary  to 
give  validity  to  the  consent  of  the  parties  to  the  con- 
tract to  become  husband  and  wife,  and  the  same  may 
be  said  of  any  other  contract 

But  admitting  that  the  law  upon  this  question  is 
with  the  complainant,  and  that  a  contract  jp^r  verba  de 
futwro  cum  copula  constitutes  a  marriage,  is  there  any 
such  contract  in  this  correspondence  t  It  will  not  be 
pretended  that  it  contains  any  express  promise  to 
many  the  complainant  at  any  time,  or  an  express 
admission  that  an  engagement  to  marry  ever  existed 
between  the  parties.  Nor  do  I  think  that  any  such 
promise  or  engagement  can  be  reasonably  inferred  from 
the  correspondence,  when  read  by  the  light  of  the  sur- 
rounding circumstances. 

The  correspondence  consists  of  five  letters,  purport- 
ing to  have  been  written  by  Holmes  to  complainant* 
They  are  dated  October  16,  16,  24,  29,  and  November  12, 
1865.  The  first  two  were  written  at  San  Francisco, 
immediately  upon  his  arrival  there  ;  the  next  two,  on 
board  the  Golden  City,  between  San  Francisco  and 
Panama  ;  and  the  fifth  and  last  one,  at  New  York.  The 
first  one  is  incomplete,  being  evidentiy  continaed  on  a 
second  sheet  which  is  not  produced.  The  omission  is 
unexplained,  and  the  presumption  is  that  the  missing 
portion  of  the  letter  would  not,  if  produced,  be  favora- 
ble to  the  complainant' s  case,  but  the  contrary.  There 
is  no  doubt  about  the  authenticity  of  the  letters.  Mr. 
Shattuck,  one  of  complainant's  attorneys,  testified 
that  he  received  the  letters  from  the  hand  of  his  client^ 
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a  short  time  before  she  left  for  San  Francisco,  and  tbat 
she  left  for  that  place  about  one  and  a  half  months  be- 
fore this  suit  was  commenced.  Byron  Holmes  also 
testified  that  they  are  in  the  handwriting  of  his  father. 

The  letters  are  addressed  to  "  Dear  Clara, '^  and  are 
quite  voluminous.  Their  general  character  is  all  that 
can  be  stated  here.  Here  and  there  they  contain  ex- 
pressions which  readily  admit  of  being  understood  in  a 
gross  and  indecent  sense.  The  language  and  sentiments 
of  the  correspondence,  and  the  topics  discussed  in  it, 
clearly  indicate  that  the  parties  had  been  living  in 
a  state  of  concubinage  or  worse,  and  that  the  relation 
between  them  was  a  mere  convention  by  which  they 
agreed  herec^ter^  to  commit  fornication  only  with  orve 
another. 

The  writer  is  constantly  assuring  the  complainant 
of  Ms  contmence  and  fid^ty  to  her,  notwithlnding 
the  many  strong  temptations  wMch  surround  him,  and 
as  constantly  cautioning  the  complainant  against  visit- 
ing houses  of  prostitution  or  entertaining  other  men  at 
her  house. 

True,  there  are  also  some  expressions  in  the  corres- 
pondence that  may  be  construed  as  indicating  that  it 
was  the  purpose  of  the  writer  to  marry  the  complainant 
when  he  returned,  if  her  conduct  was  satisfactory 
during  his  absence.  Among  these,  the  strongest  are, 
that  he  regretted  that  he  had  forgotten  the  kind  of 
goods  she  wanted  for  a  wedding  dress,  but  would  get 
something.  That  ''the  woman  I  marry,  must  conduct 
herself  during  my  absence,  so  as  to  be  above  sus- 
picion." "If  you  wish  to  become  an  honored  wife, 
you  must  not  visit  houses  of  prostitution."  No  engage- 
ment to  marry  is  alluded  to,  nor  is  the  word  "  wife,"  or 
"marriage,"  or  "marry,"  used  except  as  above  stated. 

Considering  the  previous  lives  and  relations  of  these 
parties,  an  actual  promise  to  marry  cannot  reasonably 
be  inferred  from  this  correspondence.    At  best   it  is 
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merely  evidence  of  a  purpose  or  understanding  tliat 
thereafter  the  complainant  would  give  up  her  former 
vocation,  and  live  with  Holmes,  exclusively,  as  his 
mistress. 

Another  circumstance  connected  with  the  corres- 
I)ondence  remaias  to  be  considered.  In  the  letter  of 
November  12,  Holmes  writes  that  he  is  about  ready  to 
return  to  Portland,  but  that  he  will  first  visit  complain- 
ant's father,  in  Ohio,  and  that  he  would  leave  New 
York  for  that  purpose  on  the  14th  instant  Whether 
he  went  or  not,  does  not  directly  appear,  but  I  infer 
not.  However,  a  letter  is  produced  in  evidence,  dated 
"FeUcity,  Ohio,  Decembers,  1866,"  addressed  to  "Mr. 
Thomas  J.  Holmes,"  and  signed  "  John  Altman,"  and 
indorsed  in  the  handwriting  of  Holmes — "  Prom  John 
Altman  to  Thomas  J.  Holmes."  This  letter  came  from 
the  custody  of  the  complainant  with  the  others.  It  is 
brief,  and  begins  by  acknowledging  the  receipt  of  one 
from  Holmes  of  "17th  of  November,  with  twenty  dol- 
lars, inclosed,  for  which  you  will  please  accept  my 
thanks,"  and  proceeds — "you  also  desire  my  consent 
to  a  union  with  my  daughter.  Upon  this  delicate 
question  I  hope  my  consent  is  given  to  a  gentleman  of 
honor,  of  kind  heart  and  tender  feelings,  and  that  the 
result  will  be  for  the  good  and  happiness  of  you  both, 
in  the  future.  With  these  few  lines,  hoping  to  hear 
from  you  soon,  I  subscribe  myself  yours,  respectfally." 

It  cannot  be  denied  that  upon  the  face  of  this  letter 
it  is  asserted  that  Holmes,  in  his  of  November  17,  had, 
in  some  way,  made  a  proposal  of  marriage  with  "  Alt- 
man's  daughter."  What  her  name  was,  and  why  the 
proposal  was  accompanied  vdth  the  exact  sum  of 
twenty  dollars  does  not  appear.  But  why  is  not  the 
letter  from  Holmes  containing  this  prox)osal  produced  ? 
K  received  by  complainant's  fother,  it  is  presumed  to 
be  in  his  custody,  and  at  her  service.  If  it  was  lost  or 
destroyed,  she   could   have  her  fiather's   deposition 
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taken,  and  prove  that  fiact  and  its  contents.  The  omis- 
sion to  do  this  is  sufficient  to  cast  suspicion  upon  the 
integrity  of  this  so-called  Altman  letter. 

Besides,  one  would  hardly  think  that  Holmes 
would  deem  it  necessary  to  ask  permission  of  her 
father,  or  any  one  else,  unless  it  was  his  own  family,  to 
marry  a  person  in  the  situation  the  complainant  then 
was,  and  had  been.  Admitting,  however,  that  the 
letter  was  written  by  complainant's  father,  in  resi)onse 
to  one  from  Holmes,  asking  her  hand  in  marriage,  it 
cannot  be  believed,  in  the  light  of  all  the  other  circum- 
stances, that  either  Holmes  or  the  complainant  ever 
seriously  intended  anything  by  such  proposal,  other 
than  to  make  an  impression  upon  some  one.  For  in- 
stance, the  complainant  knowing,  or  having  good 
reason  to  believe,  that  she  was  regarded  at  home  as  a 
lost  or  fallen  woman,  might  have  suggested  or  as- 
sented to  this  application  as  a  means  of  restoring  her- 
self, in  some  degree,  in  the  estimation  of  her  family  and 
Mends. 

These  are  all  the  special  circumstances  relied  upon 
by  the  complainant  to  prove  a  marriage  in  fact  between 
herself  and  Holmes.  Neither  the  time  or  the  place  of 
tlie  alleged  marriage  is  stated  in  the  bill,  and  m  the 
argument  for  complainant  it  was  claimed  that  it  might 
have  taken  place  either  in  Oregon  or  California,  or  at 
sea,  between  here  and  Panama.  Admitting  that  the 
noarriage  might  have  taken  place  where  there  were  no 
civil  regulations  prescribing  specified  forms  and  cere- 
monies as  necessary  to  give  validity  to  the  consent  of 
the  parties,  in  my  judgment  these  circumstances  are 
not  sufficient  to  prove  either  a  marriage  per  verba  de 
futwo  cum  copula  or  per  verba  deprcBserUi. 

The  question  of  marriage  or  no  marriage  in  this 
case,  arises  between  one  of  the  parties  to  the  alleged  re- 
lation, and  the  legal  representatives  of  the  other.  The 
determination  of  it  does  not  involve  the  rights  or  status 
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of  innocent  third  persons,  who  have  honestly  gi^en 
credit  to  and  acted  upon  the  appearances  of  a  marriage 
between  the  parties,  or  who  are  the  issue  of  such  par- 
ties, under  circumstances  where  marriage  was  even 
possible.  The  complainant  claims  one-third  of  the 
prox>erty  left  by  Holmes,  as  against  his  own  children 
and  natural  heirs,  upon  the  single  ground  that  she  was 
his  lawful  wife  at  the  time  of  his  death.  The  burden 
of  proof  is  upon  her  to  show  this  fact,  and  it  is  not  suf- 
ficient to  show  that  there  might  have  been  a  marriage, 
but  she  must  prove  the  fact  directly,  by  the  evidence 
of  those  who  witnessed  the  contract,  or  by  such  an 
array  of  circumstances  as  admit  of  no  other  reasonable 
conclusion.  It  must  also  be  a  lawful  marriage,  con- 
tracted or  celebrated  according  to  the  law  of  the  land. 
The  complainant  contributed  nothing  to  the  accumula- 
tion of  this  property.  She  is  in  no  sense  or  degree  the 
meritorious  cause  of  it.  She  went  from  a  brothel  to 
live  with  the  deceased,  even  while  his  second  wife  was 
still  living,  and  was  supported  by  him  in  ease  and 
luxury  for  near  two  years.  She  bore  him  no  children, 
and  probably  rather  gained  than  lost  by  the  transac- 
tion. This  is  the  extent  of  her  merit  so  &r  as  this 
property  is  concerned.  Whatever  she  is  entitled  to, 
the  law  gives  her  as  the  widow  of  the  deceased,  and  not 
otherwise,  and  she  cannot  complain  if  she  is  required 
to  prove,  with  reasonable  certainty,  the  feet  upon 
which  her  claim  rests — a  marriage  with  the  deceased. 

Now,  if  any  marriage  ever  took  place  between  these 
parties,  it  must  have  been  either  in  the  State  of  Oregon 
or  California.  There  is  nothing  in  the  evidence  to  war- 
rant the  conclusion  that  the  parties  ever  met  elsewhere, 
except  on  the  steamer  on  the  return  voyage  from  San 
Francisco  to  Portland.  This  court  takes  judicial 
knowledge  of  the  law  of  California.  Upon  the  subject 
of  marriage  it  provides : 

"iVo  person  shaU  be  Joined  in  marriage  unless 
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such  person  shall  have  first  obtained  a  license  therefor, 

from  the  clerk  of  the  county  court, 

which  license  shall  authorize  any  judge,  &c.,  to  cele- 
brate and  certify  sucTi  marriage.^'*  Hitt.  Laws  of  Cal 
4,466. 

This  language  is  mandatory,  and  prohibits  persons 
from  being  joined  in  marriage  except  upon  the  condi- 
tions therein  prescribed. 

The  law  of  this  State  provides  similarly  : 
"Before  any  person  can  he  joined  in  marriage^ 
they  shall  produce  a  license  from  the  county  clerk 
.  .  .  directed  to  any  person,  &c.,  authorized  by  this 
act  to  solemnize  marriage,  and  authoring  such  per- 
son, &c.,  to  join  together  the  persons  therein  narnedj 
as  Tmshand  and  wife.^^    Or.  Code^  785. 

But  what  follows  is  still  stronger  and  more  direct : 
"In  the  solemnization  of  marriage  no  particular 
form  is  required,  except  that  th^  parties  thereto  shall  as- 
seTvt  or  declare  in  the  presence  of  the  minister j  priest^ 
or  judicial  officer  solemnizing  the  same^  and  in  the 
presence  of  at  least  two  attending  witnesses^  that 
they  tdkejiach  other  to  he  hushand  and  wifeJ^^  Or. 
Code,  783. 

The  consent  to  become  husband  and  wife, — ^the  con- 
tract out  of  which  arises  the  relation, — ^must  be  given 
as  herein  prescribed — before  a  person  authorized  to 
solemnize  marriage,  and  in  the  presence  of  two  wit- 
nesses. Without  the  observance  of  these  formalities, 
the  marriage  relation,  it  seems  to  me,  cannot  be  created 
within  the  States  of  Oregon  and  California,  particularly 
the  former.  Neither  ought  it  to  be.  To  prevent  fraud 
and  litigation,  the  law  wisely  requires  certain  contracts 
to  be  in  writing,  and  signed  by  the  parties.  A  single 
rood  of  land  cannot  be  conveyed  except  by  the  deed  of 
the  vendor.  How  much  more  important  it  is  to  so- 
ciety and  individuals  that  the  contract  upon  which 

rests  the  marriage  relation,  the  most  important  of  all 
85 
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others,  should  not  be  made  except  with  such  attending 
circumstances  and  formalities  as  will  serve  to  manifest 
the  consent  of  the  x>a»rties  beyond  question,  and  also 
preserve  the  evidence  of  it.  For  instance :  K  this  mar- 
riage was  contracted  in  Oregon  or  California,  according 
to  the  laws  of  either  State,  it  would  have  been  done  be- 
fore some  person  authorized  to  celebrate  marriage,  and 
make  a  record  of  it,  by  which  the  fa^t  could  be  proven 
directly,  and  beyond  dispute. 

Nor  do  I  think  that  citizens  of  this  State,  as  the 
complainant  and  deceased  were,  can  purposely  go  be- 
yond its  jurisdiction,  and  not  within  the  jurisdiction 
of  another  State, — as  at  sea^ — ^and  there  contract  mar- 
riage contrary  to  its  laws.  Such  an  attempt  to  be 
joined  in  marriage  is  a  fraudulent  evasion  of  the  laws 
to  which  the  citizen  of  the  State  is  subject  and  owes 
obedience,  and  ought  not  to  be  held  valid  by  them. 

In  Milford  v.  Worcester,  7  Mass.  48,  a  certain  man 
and  woman  came  before  a  magistrate  authorized  to 
celebrate  marriage,  and  requested  him  to  marry  them. 
He  refused ;  but  the  parties  then  and  there,  in  the 
presence  of  the  magistrate  and  other  witnesses,  de- 
clared that  they  took  one  another  for  lawful  husband 
and  wife,  each  making  to  the  other  the  vows  and 
promises  usual  in  contracting  marriages.  The  statute 
did  not  require  any  form  of  words  for  the  solemnization 
of  marriage,  but  that  the  contract  was  to  be  solemnized 
before  a  justice  of  the  peace  or  minister.  The  action 
was  by  the  issue  of  these  parties,  claiming  to  be  their 
legitimate  children,  and  the  question  was,  whether 
there  was  a  valid  marriage  or  not  between  their  pa- 
rents, and  it  was  determined  in  the  negative.  Par- 
sons, Ch.  J,,  delivered  the  opinion  of  the  court.  In 
the  course  of  it  he  says : 

<' Marriage  being  essential  to  the  i)eace  and  har- 
mony, and  to  the  virtues  and  improvements  of  civil 
society,  it  has  been,  in  all  well  regulated  governmental 
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among  the  first  attentions  of  the  civil  magistrate  to  reg- 
ulate marriages ;  by  defining  the  characters  and  rela- 
tions of  the  parties  who  may  marry,  so  as  to  prevent  a 
conflict  of  duties,  and  to  preserve  the  purity  of  families ; 
by  describing  the  solemnities,  by  which  the  contract 
shall  be  executed,  so  as  to  guard  against  fraud,  surprise, 
and  seduction ;  by  aimexing  civU  rights  to  the  parties 
and  their  issue,  to  encourage  marriage,  and  discounte- 
nance wanton  and  lascivious  cohabitation,  which,  if  not 
checked,  is  followed  by  prostration  of  morals  and  a 
dissolution  of  manners  ;  and  by  declaring  the  causes, 
and  the  judicature  for  rescinding  the  contract,  when 
the  conduct  of  either  party  and  the  interest  of  the  State 
authorize  a  dissolution,  A  marriage  corUraMed  by 
parties  avihorized  by  law  to  contract^  and  solemnized 
in  the  manner  prescribed  by  laWy  is  a  lavtful  mar- 
riage; and  to  no  other  marriage  are  incident  the 
rights  and  privileges  secured  to  husband  and  wifCy 
and  to  the  issue  of  the  marriage.^ ^ 

"It  has  been  truly  observed  by  the  counsel  for  the 
plaintiffs,  that  a  marriage  engagement  of  this  kind 
is  not  declared  void  by  any  statute.  But  we  cannot 
thence  conclude  that  it  is  recognized  as  valid,  unless  we 
render  in  a  great  measiyre  nugatory  aU  the  statute  regu- 
lations on  this  subject." 

' '  But  a  marriage,  merely  the  effect  of  a  mutual 
engagement  between  the  parties,  or  solemnized  by  any 
one  not  a  justice  of  the  peace  or  an  ordained  minister, 
is  not  a  legal  marriage^  entitled  to  the  incidents  of  a 
marriage  duly  solemnized.  The  woman^  when  a  widoWj 
cannot  claim  dower j  nor  the  issue  seizin  by  descent." 

"Whether  cohabitation,  after  such  a  pretended 
marriage,  wiU  subject  either  of  the  parties  to  punish- 
ment, as  guilty  of  fornication,  may  depend  on  circum- 
stances. If  either  of  the  parties  were  circumvented,  and 
verily  supposed  the  marriage  legal,  perhaps  such  party 
would  be  protected  from  punishment,  on  the  general 
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principle,  that  to  constitute  guilt,  the  mind  must  appear 
to  be  guilty.  But  every  young  woman  of  honor  ought 
to  insist  on  a  marriage  solemnized  by  a  legal  officer, 
and  to  shun  the  man  who  prates  about  marriage  con- 
demned by  human  laws  as  good  in  the  sight  of  heaven. 
This  cant,  she  may  be  assured,  is  a  pretext  for  seduc- 
tion ;  and  if  not  contemned,  will  lead  to  dishonor  and 
misery.'* 

But  I  am  aware  that  there  are  some  loose  dicta  scat- 
tered  through  the  books,  to  the  effect  that  a  mutual 
engagement  to  marry,  between  parties  capable  of  con- 
tracting marriage,  is  valid,  and  constitutes  a  marriage, 
although  not  entered  into  or  made  according  to  the 
forms  and  before  the  person  prescribed  by  the  local  law, 
unless  the  same  is  thereby  expressly  declared  void. 
Without  in  any  degree  assenting  to  this  doctrine,  let  it 
be  assumed  for  the  moment  to  be  the  law  applicable  to 
this  case,  while  we  consider  whether  the  circumstances 
justify  the  inference  that  any  such  engagement  took 
place  between  these  parties. 

First,  it  must  be  bom  in  mind  that  under  the  cir- 
cumstances there  was  little  or  no  inducement  for  mar- 
riage between  these  parties.  They  had  long  passed  the 
heyday  and  romance  of  youtl^  Their  acquaintance 
did  not  commence  in  innocent  and  honorable  courtship 
and  love,  but  in  a  mercenary  and  criminal  commerce. 
No  innocent  offspring  bound  them  to  one  another,  or 
appealed  to  them  for  protection  and  legitimacy.  The 
deceased  was  a  man  in  the  decline  of  life,  with  a  hand- 
some fortune  and  a  grown-up  family  of  sons  and 
daughters.  With  him  the  primary  object  of  marriage 
— ^the  procreation  of  children — ^had  been  long  accom- 
plished, and  the  secondary  one— the  avoiding  of  forni- 
cation—does not  appear  to  have  much  concerned  him. 
The  complainant  was  also  well  advanced  in  years,  and 
considering  her  past  career,  was  not  likely  to  have 
sought  marriage  for  either  the  primary  or  secondary 
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object  of  that  relation.  In  my  judgment,  the  most 
leaBonable  inference  from  even  tilie  circumstances  which 
are  claimed  to  favor  the  hypothesis  of  marriage,  is,  that 
the  parties,  after  the  death  of  Mrs.  Holmes,  agreed  to 
live  together  as  man  and  wife,  that  she  was  to  be  faith- 
ful to  him,  and  he  to  her,  as  long  as  they  lived,  or 
remained  connected.  This,  of  course,  was  not  an  agree* 
ment  th,en  to  marry,  but  to  live  together  like  husband 
and  wife.  Holmes  had  wealth  and  a  home,  and  she 
was  poor  and  out  of  the  pale  of  society.  She  had  lived 
as  the  mistress  of  one  man,  and  afterwards  as  a  prosti- 
tute. As  she  appears,  from  the  testimony,  there  is  no 
reason  why  she  should  decline  to  be  Holmes'  mistress, 
or  why  he  should  go  so  far  as  to  offer  her  marriage  as  a 
consideration  for  the  exclusive  enjoyment  of  her  person 
or  society. 

The  parties  having  agreed  to  live  together  upon  this 
footing,  it  was  only  natural  that  in  some  respects,  par- 
ticularly when  third  persons  were  present  or  con- 
cerned, they  should  treat  one  another  as  man  and  wife. 
Besides,  Holmes  had  lived  long  in  this  community, 
and  may  be  expected  to  have  had  some  r^ard  for  ap- 
pearances, as  well  for  his  own  sake  as  that  of  his 
children  around  him.  Indeed,  at  times,  for  this  reas- 
on, he  may  have  seriously  contemplated  marrying  the 
complainant ;  but  when  he  sounded  his  friends  about 
the  matter,  as  in  the  conversation  with  Boyd,  and 
heard  their  opinion  of  the  propriety  of  it,  he  shrunk 
back  or  procrastinated  the  matter.  He  might  also  have 
intended  to  have  made  provision  for  her  in  case  of 
his  death,  which  was  sudden,  and  doubtless  many 
years  before  he  expected  it. 

But  this  agreement  to  live  together  bound  neither 
of  them,  nor  did  it  change  their  status  or  relation  to 
one  another.  living  together  as  man  and  wife,  al- 
though evidence  of  a  previous  marriage,  particularly  so 
far  as  third  persons  are  concerned,  cannot  make  par- 
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ties  man  and  wife.  Nor  can  any  length  of  cohabitar 
tion,  however  exclusive,  ever  constitute  the  relation  of 
marriage.  Marriage  is  a  relation,  as  much  so  as  that 
of  parent  and  child.  It  is  founded  in  contract— in  the 
consent  of  the  parties.  That  consent  must  be  mutual 
and  absolute  per  verba  de  proesentij — ^not  merely  to 
live  together  exclusively,  but  to  become  joined  to  one 
another  in  the  estate  of  matrimony. 

In  Letters  t.  Cady,  10  CaL  627,  the  plaintiff  sued 
as  the  widow  of  Cady  for  a  share  of  his  estate.  Her 
complaint  avowed  that  in  1863  she  "was  keeping  a 
restaurant  and  public  saloon  in  Grass  Valley,  and  that 
she  had  accumulated  in  this  business  five  or  six  hun- 
dred dollars;  that  the  deceased  made  proposals  of 
marriage  to  her,  which  she  accepted,  and  consented  to 
live  with  him  as  his  true  and  lawful  wife ;  that  in  ac- 
cordance with  his  wishes  she  relinquished  her  business, 
sold  her  property,  ^  and  from  thenceforth  lived  and  co- 
habited with  him  as  his  wife,  always  conducting  her- 
self as  a  true  and  faithful  and  affectionate  wife  should 
do.* "  There  was  a  demurrer  to  the  complaint.  Mr. 
Justice  Field  delivered  the  opinion  of  the  court, 
Baldwin,  J.,  concurring. 

After  stating  the  case  as  above,  the  opinion  pro- 
ceeds:  "These  are  all  the  averments  respecting  the 
marriage,  and  they  are  entirely  insufficient.  The  /acts 
aUeged  do  not  constitute  a  marriage.  They  are  only 
prima  facie  evidence  of  a  marriage.  Living  together 
*  as  mxm  and  wife  *  is  not  marriage^  nor  is  an  agree- 
ment  so  to  live  a  contract  of  marriage.  From  the 
character  of  the  allegations,  and  the  pregnant  fact  that 
the  plaintiff  does  not  even  sue  in  her  marital  name,  ex- 
cept under  an  aliaSj  we  are  led  to  the  inference  that 
the  arrangement  between  her  and  the  deceased  was  in- 
tended to  be  temporary,  and  the  connection  one  to 
which  it  would  he  a  perversion  of  language  to  apply 
the  name  of  mxirriage?^ 
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But  there  are  other  circumstances  disclosed  by  the 
testimony,  the  necessary  inferences  from  which  are 
overwhelmingly  against  the  hypothesis  that  any  mar- 
riage, or  contract  of  marriage,  ever  took  place  between 
these  parties,  besides  the  direct  testimony  of  some  of 
the  defendants  to  the  admissions  of  the  complainant  to 
the  contrary. 

Byron  Holmes,  the  younger  son  of  the  deceased, 
testiiied  that  he  lived  in  the  home  house  with  the  par- 
ties from  the  time  of  their  return  from  San  Francisco, 
in  the  spring  of  1866,  to  the  death  of  his  father ;  and 
that  he  never  heard  the  complainant  addressed  or 
spoken  of  by  the  deceased  or  other  i)erson  otherwise 
than  as  "Clara."  That  he  never  asked  her,  directly, 
if  she  was  married  to  his  father,  but  in  conversation 
she  often  told  him,  both  before  and  after  his  father's 
death,  that  she  claimed  none  of  his  property ;  and  in 
reply  to  a  question  from  complainant's  counsel,  he 
swore  positively  that  in  a  certain  letter,  written  by  de- 
ceased  to  witness  from  San  Francisco,  in  March,  1866, 
he  did  not  inform  witness  that  he  had  married  com- 
plainant, but  did  say  to  him  "that  he  had  not  or 
would  not  marry  her."  The  witness  also  said  that  he 
had  not  this  letter  in  his  possession,  but  would  produce 
it  if  counsel  desired,  but  its  production  was  not  insisted 
upon  by  complainant. 

Thomas  Holmes,  Jr.,  and  Strowbridge,  the  adminis- 
trators of  the  estate,  both  testified  that  soon  after  the 
death  of  Holmes,  and  whUe  complainant  was  still  in 
the  house  of  the  deceased,  they  conversed  with  her 
about  her  right  to  administer  upon  the  estate,  and  in- 
formed her  that  if  she  ha^  a  certificate  of  marriage  with 
Hohnes,  her  right  to  administer  should  not  be  ques- 
tioned. At  first  she  said  she  had  a  certificate,  but  had 
promised  Holmes  never  to  produce  it  or  show  it  to  any 
one ;  but  upon  further  conversation  she  burst  out  cry- 
ing, and  acknowledged  that  she  had  no  certificate,  and 
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had  not  been  married,  and  that  it  was  the  second  time 
she  had  been  fooled,  or  deceived.  Said  she  desired  to 
go  to  her  father,  near  Cincinnati,  and  wanted  to  know 
if  witness  could  not  raise  her  a  certain  amount  of 
money  to  go  with.  Of  course,  the  fact  must  not  be 
overlooked,  that  these  defendants  have  a  large  pecu- 
niary interest  in  the  result  of  this  suit.  But  that  does 
not  necessarily  discredit  their  testimony,  although  it 
furnishes  a  reason  why  it  should  be  csurefnlly  consid- 
ered and  scrutinized.  Judging  from  the  manner  of  the 
witnesses,  the  intrinsic  probability  of  their  statements^ 
and  the  absence  of  any  direct  contradiction  of  them,  I 
see  no  sufficient  reason  for  not  believing  them. 

A.  Johnson,  called  by  complainant,  testified  that  he 
had  known  Holmes  for  about  fifteen  years,  but  did  not 
know  complainant.  That  he  was  quite  intimate  with 
him,  but  never  heard  him  say  anything  particular 
about  complainant,  and  never  heard  him  refer  to  her  as 
his  wife,  or  speak  of  being  married.  Add  to  this,  that 
it  does  not  appear  that  any  one  ever  visited  or  received 
them  as  husband  and  wife,  or  that  they  ever  appeared 
in  public  together ;  and  that  notwithstanding  all  the 
friends  and  acquaintances  that  Holmes,  from  his  wealth 
and  long  residence,  must  have  had  here,  no  one  is  pro- 
duced who  ever  heard  him  say  that  he  was  married  to 
the  complainiint. 

The  very  fact  that  the  complainant  released  all  interest 
in  the  property  of  the  deceased,  worth  twenty-five  thou- 
sand dollars,  for  the  insignificant  sum  of  one  thousand 
dollars,  is,  itself,  enough  to  raise  the  presumption  that 
she  did  not  then  believe  herself  the  widow  of  Holmes, 
and  legally  entitied  to  one-third  of  his  property.  True, 
she  might  not  have  been  aware  of  the  exact  value  of  the 
property,  but  she  must  have  known  that  Holmes  was  a 
man  of  considerable  fortune,  and  that  the  dower  of  his 
wife  was  worth  many  thousand  dollars.  His  wealth 
appears  to  have  consisted  almost  wholly  of  town  prop- 
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erty  in  the  city  of  Portland,  and  from  her  residence  in 
the  city,  and  intimacy  with  the  deceased,  she  must 
have  had  a  tolerably  correct  impression  of  the  value  of 
his  estate.  I  am  unable  to  discover  anything  in  the 
evidence,  or  the  circumstances  of  the  x>arties,  to  justify 
the  conclusion  that  any  advantage  was  taken  of  the 
complainant  to  obtain  this  release.  She  was  of  mature 
age,  had  seen  the  world,  and  was  not  likely  to  have 
been  prevented  by  shame  or  mortification  from  coming 
before  the  public  and  asserting  her  rights,  if  necessary. 
A  woman  with  a»reas6nable  claim  for  twenty-five  thou- 
sand dollars  upon  a  solvent  estate  of  a  deceased  person 
need  not  want  for  friends  to  assert  her  claim,  in  this 
country.  She  appears  to  have  had  communication 
with  persons  outside  of  the  family  of  the  deceased. 
Dr.  Davenport  virated  her  more  than  once,  and  Ferry 
once.  They  both  conversed  with  her  privately.  Ferry 
appears  to  have  taken  an  interest  in  her,  and  advised 
her  that  the  best  friend  she  could  have  was  a  good  law- 
yer, and  doubtless  would  have  procured  her  an  inter- 
view with  one  at  any  time.  Dr.  Davenport  appears  to 
have  been  her  friend,  as  well  as  physician,  and  if  she 
had  desired  it,  was  abundantly  capable,  and  doubtless 
willing,  to  aid  her  in  the  assertion  of  any  right  she 
might  have  had  as  the  widow  of  Holmes.  Indeed, 
there  is  not  much  room  to  doubt  but  that  he  knew, 
directly  or  indirectly,  from  the  parties  themselves,  what 
the  real  relation  between  them  was ;  and  I  am  satisfied 
that  if  he  had  had  reason  to  believe  that-  complainant 
was  ever  married  to  Holmes,  he  would  have  counseled 
and  assisted  her  to  maintain  her  right  as  his  widow. 
Taken  altogether,  considering  particularly  the  gross 
inadequacy  of  price,  this  sale  of  dower  must  have  been 
either  brought  about  by  the  defendants  obtaining  some 
controlling  and  unconscionable  advantage  over  the 
complainant,  or  else  it  was  a  mere  amicable  and  plausi-  . 
ble  contrivance  between  the  complainant  and  defend- 
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ants,  to  give  the  former  an  oppf^rtunily  to  leave  the 
conntry  with  sufficient  means  for  respectable  apx)ear- 
ances,  and  at  the  same  time  conceal  from  the  public,  3s 
fitr  as  possible,  the  fact  that  she  and  their  father  had 
been  liying  together  in  a  state  of  concubinage.  In  suj)- 
-port  of  the  first  proposition  there  is  only  the  single  fact 
of  the  gross  inadequacy  of  price,  and  that  is  a  sword 
that  cuts  both  ways,  while  all  the  facts  and  presump- 
tions of  the  case  are  either  reconcilable  with,  or  directly 
tend  to  establish  the  truth  of  the  second  one,  and  I  have 
little  doubt  but  that  it  is  the  correct  conclusion  from  the 
premises. 

In  pursuance  of  this  contrivance,  and  as  part  of  it, 
the  recitals  concerning  the  complainant's  agreement 
not  to  claim  the  property  of  the  deceased  were  inserted 
in  the  deed,  and  she  was  also  described  therein  and  in 
the  petition  for  letters  of  administration  as  the  widow 
of  Holmes.  It  cannot  be  possible  that  any  woman 
knowing  herself  to  be  the  lawful  wife  of  Holmes,  and 
entitled  to  his  name  and  one-third  of  his  comparatively 
large  fortune,  would  quietly  consent  to  relinquish  all 
this  for  one  thousand  dollars  and  also  to  leave  the 
country  under  circumstances  which  she  must  have 
known  and  felt  were  a  tacit  admission  to  the  contrary. 

But  the  insuperable  objection  to  the  theory  of  mar- 
riage in  this  case  arises  from  the  silence  of  the  com- 
plainant. If  it  be  true  that  she  was  ever  married 
to  Holmes  according  to  law,  or  that  he  ever  attempted 
or  pretended  to  marry  her  in  any  way,  or  by  any 
means,  or  that  he  ever  promised  to  marry  her,  the  com- 
plainant knows  it,  and  can  state  the  &ct  with  the  essen- 
tial circumstances  of  time  and  place.  A  woman  is  not 
Ukely  to  foi^t  when  and  where  she  was  married, 
whether  according  to  the  forms  of  law,  or  otherwise. 
In  this  case,  there  is  every  inducement  for  the  com- 
•  plainant  to  state  the  fact,  if  it  be  a  fact.  Her  honor  and 
a  fortune  are  depending  upon  it.    That  she  is  not 
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insensible  to  the  latter  consideration,  the  bringing  of 
ibis  snit  bears  witness. 

Yet  she  does  not  even  state  in  her  bill  that  she  was 
married  to  Holmes,  She  only  alleges  in  general  terms, 
that  she  ^^was  the  lawfol  wife  of  the  deceased,  and 

lived  and  cohabited  with  him  ds  his  wife  from  the 

day  of  December,  1866,  to  the  time  of  his  death." 
Wliethershe  was  "the  lawftd  wife  of  the  deceased," 
or  not,  is  a  qnestion  of  law  and  &ct,  and  no  facts  are 
stated  on  which  to  base  the  conclusion  that  she  was, 
except  that  she  "lived  and  cohabited  with  him  as  his 
wife  " — ^that  is,  like  his  wife,  after  the  manner  of  a  wife. 
Now,  living  with  the  deceased,  however  long  or  in 
whatever  manner,  wonld  not  make  her  his  wife.  Mar- 
riage is  the  legal  result  of  a  mntnal  and  absolute 
engagement  between  the  parties  to  be  husband  and 
wife.  Prescription  or  copula,  either  singly  or  com- 
bined, can  never  constitute  marriage. 

Again,  the  allegations  in  the  bUl,  indefinite  and 
nnsatis&ctory  as  they  are,  are  not  sworn  to  by  the  com- 
plainant The  bm,  although  it  need  not  have  been 
sworn  to,  is  verified  by  one  of  complainant's  solicitors, 
who  upon  this  point  speaks,  of  course,  from  mere 
information  derived  from  the  complainant. 

But  why  does  she  not  appear  here  as  a  witness,  or 
give  her  testimony  by  deposition,  and  inform  the  court 
particularly  when  and  where  and  by  what  means  she 
became  the  lawful  wife  of  the  deceased,  and  why, 
if  such  be  the  case,  she  released  her  dower,  worth 
twenty-five  thousand  doUars,  for  the  paltry  and  inade- 
quate sum  of  one  thousand  dollars  1  The  complainant 
is  a  resident  of  San  Francisco,  and  there  was  nothing  to 
prevent  her  from  being  a  witness  in  the  case,  either  in 
I)er8on  or  by  dei)Osition.  The  withholding  of  her  testi- 
mony, under  the  circumstances,  gives  good  ground  for 
presuming  that  it  would  be  adverse  to  her  claim.  She 
asks  this  court  to  infer  from  circumstances  that  she  was 
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the  lawful  wife  of  Holmes,  when  she  declines  to  come 
forward  and  testify  to  the  fact  under  the  sanction  of  her 
oath. 

This  circumstance  alone  is  enough  to  convince  any 
one  that  whatever  agreement  or  understanding  there 
was  between  her  and  Holmes,  as  to  living  together — 
and  I  have  no  doubt  there  was  some — ^they  never  were 
married,  or  engaged  to  be  married,  in  any  sense  of  the 
word. 

A  decree  must  be  given  dismissing  the  bilL 

Bill  dismissed. 


HUNT  V.  POOKE. 

Circuit   Courts    First  Circuit;    District  qf  Rhode 

Island^  April  T.,  1870. 

Practice. — ^Graktin'o  New  Trial. 

A  circuit  court  has  power  to  set  aside  a  verdict  upon  the  ground  that 
it  is  against  the  weight  of  evidence. 

The  power  to  set  aside  a  verdict  as  against  the  weight  of  evidence 
should  only  be  exercised  where  the  court  can  clearly  see  that  the 
jury  have  acted  under  some  mistake  or  from  some  improper  motive ; 
where  there  has  been  some  mistrial  apparent  to  eveiy  impartial 
mind  without  labored  examination ;  or  where  the  jury  have  plainly 
departed  from  some  rule  of  law,  or  made  unwarranted  deductions 
from  the  evidence. 

Motion  for  a  new  trial. 

B.  If.  (fe  S,  S.  Laphamy  for  the  motion. 
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A.  Payne  and  John  F.  Tohey^  opposed. 

Knowles,  J.— The  jury,  in  the  case  of  Hunt,  TQ- 
linghast,  and  others  against  Pooke  and  Steere,  returned 
a  verdict  against  the  defendants  for  the  sum  of  two 
hnndred  and  twenty-nine  thousand  four  hnndred  and 
forty-two  dollars  and  ninety  cents ;  and  a  motion  is  now 
pressed  by  them  that  it  be  set  aside,  because,  as  al- 
leged, against  the  evidence,  or  the  weight  of  evidence. 

Under  Federal  laws,  and  the  practice  of  Federal 
courts,  motions  like  this  are  addressed  to  the  discretion 
of  the  presiding  judge,  or,  in  case  of  his  decease  or  in- 
ability, to  the  discretion  of  his  successor  or  associate. 
It  is  assumed  that  his  notes  of  the  testimony  sufficiently 
represent  the  evidence  upon  which  the  verdict  was 
based;  and  whenever  from  any  cause  these  are  not 
available,  a  report  of  the  testimony,  satisfactory  to  the 
court,  must  be  prepared,  as  best  it  can,  before  the  mo- 
tion can  be  heard.  In  this  case  the  jury  trial  took 
place  in  my  presence,  and  the  report  of  the  evidence,  as 
counsel  presented  it,  is  consistent  in  all  essentials  with 
both  my  notes  and  my  recollections. 

It  is  a  noticeable  lactj  apparent  on  merely  a  glance 
at  text-books  and  the  leading  reports  of  the  State  and 
Federal  courts,  that  although  this  ground  fqr  a  new 
trial  is  very  frequently  assigned,  it  is  rarely  insisted 
upon  at  a  hearing  of  the  motion  ;  and  also,  that  when- 
ever it  is  insisted  upon,  whether  as  a  single  ground,  or 
as  one  of  a  series,  it  is  rarely,  very  rarely  sustained  by 
a  court.  Nor  is  this  the  only  prominent  fact  which  the 
authorities,  so  to  style  them,  avouch.  Another  is,  that 
almost  without  exception,  whenever  a  court  is  urged  to 
grant  a  new  trial  ux>on  this  ground,  its  reasonings  (if  it 
deign  to  reason)  betray  a  consciousness  that,  after  all  is 
said  that  pertinently  can  be  in  support  of  the  right  of  a 
court  to  overrule  a  jury's  finding  upon  the  evidence  le- 
gally submitted  to  them,  there  yet  remains  a  serious 
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doabt  as  to  its  i)Ower  in  this  regard.  But  as  I  find  this 
point  res  adjtidicaia  in  this  circuit,  and  no  question 
upon  it  is  raised  at  the  bar,  I  abstain  from  inquiry  or  re- 
mark concerning  it  Suffice  it  to  say,  that  in  the  opinion 
of  Justice  Daniels,  in  Mitchell  v.  Harmony,  13  How. 
138,  will  be  found  arguments  and  suggestions  bearing 
upon  this  point,  to  which,  in  my  view,  a  satis&ctory  an- 
swer is  yet  a  desideratum.  Mr.  Calhoun  was  wont  to 
maintain  that  the  recognition  of  a  right  on  the  part  of  a 
State  to  nullify  a  law  of  the  Federal  government,  was 
practically  an  invaluable  safeguard  against  oppressive 
legislation  on  the  x>art  of  the  Federal  government ;  and 
so  may  it  be  argued  that  a  recognition  of  a  right  in  the 
court  to  set  aside  a  jury's  verdict,  because  against  the 
weight  of  evidence,  is,  to  some  extent,  a  preventive  of 
hasty  and  inconsiderate  findings  in  the  jury  room. 

Assuming,  as  I  am  warranted  in  doing,  that  my 
light  and  power  to  set  aside  the  verdict  in  this  case  is 
unquestionable,  it  is  still  but  courteous  and  prudent  to 
inquire  by  what  rules  and  principles  my  predecessors 
in  office  in  this  circuit  have  been  guided  in  like  cases. 
That  such  rules  and  principles  are  binding  as  prece- 
dents, in  the  technical  sense,  cannot  be  contended  ;  for 
when  a  question  is  addressed  to  the  discretion  of  a 
judge,  what  another  judge,  in  the  exercise  of  his  dis- 
cretion, may  have  done,  can  be  regarded  but  as  data 
for  argument,  not  as  a  ground  of  assertion  and  demand. 
What,  then,  has  been  the  ruling  of  the  eminent  jurists 
who,  as  circuit  judges,  have  heretofore  administered 
justice  in  this  district } 

L  Justice  Stout,  in  Alsop  d.  Commercial  Ins.  Co., 
1  Sumn.  471,  says:  ^^The  next  exception  is  that  the 
verdict  is  against  evidence,  or  at  least  against  the 
weight  of  evidence.  ...  In  considering  questions 
of  this  nature,  I  confess  myself  among  those  judges 
who  are  very  reluctant  to  intermeddle  with  the  verdicts 
of  juries  in  mere  matters  of  fEict    .    .    .    There  was  a 
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time  when  courts  were  disposed  to  go  to  an  extravagant 
length  on  this  subject,  and  to  set  aside  the  verdict  of  a 
jury  merely  because,  in  the  opinion  of  the  court,  the 
weight  of  evidence  was  on  the  other  side.  This  was, 
indeed,  substituting  the  court  for  the  jury  in  trying  the 
credibility  of  testimony  and  the  weight  of  evidence. 
For  one,  I  am  not  disposed  to  proceed  far  ux)on  this 
dangerous  ground  ;  and  in  matters  of  fax^t  I  hold  it  to 
be  my  duty  to  abstain  from  interfering  with  the  verdict 
of  a  jury,  unless  the  verdict  is  clearly  against  the  un- 
doubted general  current  of  the  evidence,  so  that  the 
court  can  clearly  see  that  they  have  acted  under  some 
mistake,  or  from  some  improper  motive,  bias,  or  feel- 
ing. I  adopt  the  language  of  Lord  Ellekborough 
(see  Moore  &  S.  192) :  '  The  question  before  us  is  not 
whether  the  verdict  given  in  this  case  is  such  as  we 
should  ourselves  have  given,  but  whether,  having  been 
given  by  a  jury,  to  whom  the  whole  case  was  fuUy  left  in 
point  of  fact,  and  to  whom  the  law  upon  the  subject  was 
distiQctly  stated,  it  ought  to  be  set  aside,  upon  the 
grounds  of  the  argument  now  suggested  to  us, — 
namely,  that  they  have  drawn  an  erroneous  conclu- 
sion.' " 

IL  Justice  WooDBXJBY,  in  Fearing  v.  D'Wolf,  3 
Woodb.  &  M.  186,  says :  "  It  has  been  adjudicated  that 
though  iQ  the  exercise  of  this  discretion  a  verdict  may 
be  set  aside  even  when  there  is  evidence  on  both  sides, 
yet,  to  set  aside  a  verdict  because  against  the  supposed 
weight  of  the  evidence,  it  must  be  clearly  and  palpably 
against  it.  One  iUustration  given  as  to  this  is  when  the 
evidence  is  all  one  way,  except  trifling  or  impeached 
matter,  and  the  verdict  is  the  other  way.  So  it  may  be 
set  aside  if  the  evidence  was  all  on  one  side  in  its 
tendency,  no  less  than  origin  ;  and  in  this  and  the  last 
case  was  apparently  sufficient.  Or  when  it  is  so  strong 
for  one  side  that  the  court  did  not  deem  it  necessary  to 
charge  the  jury,  and  the  verdict  was  for  the  other  side ; 
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or  when  the  jndge  stops  the  defendant  from  putting  in 
evidence,  becanse  there  is  so  little  for  the  plaintiff,  and 
the  jury  find  the  other  way.  Circumstances  like  these 
show  at  once  that  there  has  been  a  mistrial.  But  if  the 
mistrial  or  misfinding  is  not  thus  decidedly  and  mani- 
festly wrong,  standing  out  in  bold  relief,  and  clear  to 
almost  every  impartial  mind,  and  without  a  labored 
examination  and  comparison,  the  court  must  refuse  to 
interfere.*'  And  for  this  conclusion,  Justice  Wood- 
BUBY  proceeds  to  assign  reasons,  exhaustive  of  the 
subject 

III.  Justice  CxTBTis,  in  Wilkinson  v.  Greeley,  1  Ourt 
64,  says :  "  I  hold  it  to  be  my  duty  not  to  interfere  with 
the  verdict  of  a  jury  as  being  against  the  evidence, 
unless  I  can  clearly  see  that  the  jury  must  have  uncon- 
sciously fallen  into  sofae  mistake,  or  been  actuated  by 
some  improper  motive,  in  rendering  their  verdict.'' 
And  again,  in  Palmer  v.  Piske,  2  Ourt  16,  he  says : 
"  Now  what  I  have  to  determine  upon  this  motion,  is, 
not  whether  I  should  have  found  this  verdict^  but 
whether  I  can  clearly  see  that  the  jury  must  have  fallen 
into  some  important  mistake  in  computing  the  dam- 
ages, or  must  have  departed  from  some  rule  of  law,  or 
have  made  deductions  from  the  evidence,  which  are 
plainly  not  warranted  by  it." 

Of  the  views  of  Justice  CLirFORn,  we  have  a  very- 
significant  Intimation  in  1  Cli^.  631,  in  these  words : 
"  In  the  second  place,  it  is  insisted  that  the  verdict  is 
against  the  evidence  introduced  to  the  jury.  Such  mo- 
tions [for  a  new  trial]  are  frequently  made  and  seldom 
sustained,  and  it  is  quite  certain  in  the  present  case 
that  the  motion  is  without  merit."  And  in  1  Cl^.  546, 
the  same  learned  justice  says :  ^^  New  trial  is  also  asked 
upon  the  ground  that  the  verdict  of  the  jury  is  against 
the  evidence,  and  the  question  is  presented  in  some  two 
or  three  forms.  One  or  two  observations  upon  this 
point  will  be  sufficient    When  evidence  is  given  on 
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both  sides,  and  the  verdict  of  the  jury  is  satisfectory  to 
the  court)  the  parties  must  not  expect  an  extended 
argument  from  the  court  in  disposing  of  the  motion  for 
a  new  trial.  Cases  of  real  doubt,  or  when  the  court  is 
dissatisfied  with  the  verdict,  of  course  are  not  included 
in  this  remark.  In  view  of  the  explanations  given  and 
of  the  whole  case,  I  am  of  opinion  that  there  was  no 
error  of  law  at  the  trial,  and  no  reason  for  disturbing 
the  verdict  of  the  jury. .  The  motion  for  a  new  trial  is 
accordingly  overruled.'* 

As  I  have  already  intimated,  I  cannot  regard  the 
opinions  of  even  these  distinguished,  jurists  as  con- 
trolling or  limiting  my  judicial  action.  My  own  judg- 
ment is  to  dictate  my  decision^upon  the  question  sub- 
mitted to  me.  Still,  as  I  find  in  them  a  rule  or  rules  of 
proceeding,  to  which,  in  my  view,  no  tenable  objection 
can  be  suggested,  I  shall,  in  disposing  of  this  motion,, 
keep  within  the  lines  of  these  opinions. 

Are  then  the  defendants  entitled  to  a  new  trial,  for 
the  reasoa  assigned,— having  regard  to  the  settled  prac- 
tice  in  this  circuit,  as  shown  by  these  extracts  from  the 
opinions  of  Justice  Stoby  and  his  successors  ? 

To  the  question,  my  answer  can  be  but  in  the  nega- 
tive ;  nor  does  it  seem  to  me  necessary  or  expedient,  in 
vindication  of  this  finding,  to  recapitulate  or  to  discuss 
in  detail  the  evidence  submitted  or  the  points  raised. 

The  jury,  with  the  exception  of  two  members  only, 
were  the  same  before  whom  but  a  few  weeks  previously 
had*  been  tried  a  cause  between,  as  it  were,  the  same 
parties,  in  the  trial  of  which  much — ^in  fact  the  greater 
part — of  this  evidence  was  submitted.  That  they  fully 
understood  the  evidence  must  be  presumed,  for  it  was 
put  before  them  not  hurriedly,  but  deliberately,  and 
was  explained  and  commented  upon,  both  in  the  open- 
ing and  close  by  the  cfefendant's  counsel  without  stint 
or  check.    Indeed,  in  this  regard  the  case  is  without  a 

parallel  witliin  my  exi)erience.   Ordinarily  it  is  deemed 
36 
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an  objection  to  a  jury,  as  a  whole,  that  in  a  trial  of  some 
cause,  already  disposed  of,  they  have  heard  the  testi- 
mony which  is  necessarily  to  be  submitted  in  the  case 
called  for  trial ;  and  had  either  party  at  the  trial  ashed 
that  another  jury,  strangers  to  the  facts  and  parties,  be 
impanneled,  he  might  reasonably  have  anticipated  that 
his  motion  would  have  prevailed.  But  so  it  happened, 
that  the  parties  were  content  (each  objecting  to  one 
individual  only)  to  submit  the  cause  to  the  same  jury 
to  whom  the  replevin  case  had  been  submitted ;  and, 
therefore,  from  neither  can  properly  now  be  heard  any 
imputation  of  bias  or  prepossession  on  the  part  of  the 
jurors  or  any  of  them.  That  the  jury  were,  therefore, 
more  familiar  with  the  Sacts  in  combination,  and  in  de- 
tail, than  is  usual,  and  of  course  better  qualified  to 
deduce  correct  conclusions  from  them,  as  suggested  or 
pressed  by  the  counsel  respectively,  are  self-evident 
propositions. 

Furthermore,  as  will  be  recollected,  the  law  of  the 
case,  as  embodied  in  the  charge  of  the  court,  was  made 
known  to  the  counsel  and  jury,  while  the  defendant's 
counsel  was  closing,  and  accordingly  the  counsel's 
aiguments  were  framed,  and  the  facts  classified,  com- 
pared, and  commented  upon  with  especial  reference  to 
the  law,  as  assented  to  by  both  parties.  The  charge  of 
the  court,  substantially  embodying  only  the  rules  of 
law  thus  assented  to,  certainly  did  not  mislead  or  con- 
fuse the  jury,  as  charges,  unhappily,  sometimes  do ; 
and  was,  so  far  as  appeared,  satisfactory  to  both  par- 
ties. The  jury  patiently  heard  all  the  evidence,  and 
the  elaborate  arguments  of  counsel,  and  seemingly 
listened  with  due  respect  and  attention  to  the  court's 
charge — and  then  rendered  their  verdict.  The  parties 
had  been  fully  heard  through  able  counsel  of  their  own 
choosing.  They  elected  to  subnflt  their  differences  to 
the  award  of  twelve  men,  impanneled  as  a  jury,  and 
with  that,  for  aught  that  has  been  shown,  they  are 
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bound  to  be  content.  I  can  see  no  legal  ground  for 
'  overruling  or  setting  it  aside.  To  do  this,  under  the 
circumstances  of  the  case,  distinguished  as  it  is  from 
causes  in  general  in  the  particulars  to  which  I  hare  re- 
ferred, would  be,  in  my  view,  to  adjudge  the  jury  to 
have  been  most  pitiably  wanting  in  barely  ordinary 
intelligence  and  sagacity. 

In  the  argument  of  this  motion,  it  has  been  urged 
with  great  force,  as  it  was  at  the  trial,  that  the  entries 
upon  the  plaintiffs'  books,  and  the  accounts  rendered 
by  them,  conclusively  show  a  payment,  or  settlement 
of  the  plaintiffs'  account  against  the  defendant  firm ; 
and  it  is  contended,  seemingly  with  confidence,  that 
inasmuch  as  the  jury  failed  to  adopt  this  conclusion, 
their  verdict  should  be  held  to  have  been  against  the 
evidence.  That  this  was  very  significant  as  well  as 
very  pertinent  evidence,  abstractly  considered,  cannot 
be  questioned;  and  that  it  shoiild  be  relied  on,  by 
counsel,  as  of  great  weight,  is  no  matter  of  wonder. 
But  it  is  to  be  kept  in  mind  that  neither  did  the  defend- 
ant's  counsel  in  his  argument  to  the  jury  contend,  nor 
did  the  court  charge,  that  this  evidence  was  conclusive. 
On  the  contrary,  the  jury  were  instructed  by  the  court, 
adopting  the  views  of  the  antagonizing  counsel,  as  ex- 
pressed in  their  arguments,  that  the  evidence  in  question 
was  but  portions  of  the  fects  entitled  to  consideration, 
and  that  it  was  not  in  itself  conclusive  evidence  of  an 
agreement,  or  even  of  an  intent,  on  the  plaintiffs'  part, 
to  release  or  exonerate  their  debtor,  Pooke.  In  what 
d^ree  that  evidence  tended  to  show  such  an  intent  or  * 
agreement,  the  jury  were  told  they  were  to  determine 
upon  all  the  facts  in  proof.  Whether  or  not  the  plain- 
tiffs were  for  any  reason  estopped  from  denying  that 
Pooke  had  been  released  by  them,  is  a  question  which 
at  the  trial  was  not  propounded  to  the  court.  Then  it 
would  not  have  been  impertinent;  and  if  then  pro- 
pounded, would,  of  couriae,  have  been  answered.    In 
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the  trial  of  this  motion,  it  is  obviously  an  irreleyant 
inquiry. 

Of  my  views  of  duty  and  policy,  as  regards  instruc- 
tions to  juries,  the  counsel  and  jjarties  in  this  case,  not 
to  say  the  bar  and  the  public  generally,  are  already 
apprised.  My  views  as  regards  the  setting  aside  of 
verdicts,  I  deem  it  not  amiss,  in  this  connection,  to 
state  in  as  few  words  as  may  be. 

The  right  and  x)ower  of  a  Federal  judge  in  the  ex- 
ercise of  his  discretion  to  set  aside  a  jury's  verdict,  and 
to  grant  a  new  trial  upon  terms  such  'as  he  sees  fit  to 
impose,  is,  in  view  of  the  best  authorities,  not  to  be 
questioned.  Whether  a  trial  by  jury  in  our  day,  the 
court  claiming  a  right  in  its  discretion  to  instruct  the 
jury  upon  the  weight  as  well  as  the  relevancy  of  evi- 
dence, and  a  power  in  its  discretion  to  set  aside  a  ver- 
dict for  any  cause,  is,  in  fact,  the  trial  by  jury,  of  the 
olden  time  of  Coke  and  his  cotemporaries, — ^and  in  eulo- 
giums  upon  which  so  much  of  breath  and  printers'  ink 
has  been  wasted  by  the  orators  and  writes  of  Anglo- 
Saxondom  of  yesterday  and  of  a  century  preceding, — is 
a  question  which  I  willingly  refrain  from  raising  in  this 
connection.  The  power  to  set  aside  a  verdict  is  claimed 
and  exercised,  and  its  value  and  necessity,  as  an  agency 
n  the  prevention  and  correction  of  wrong,  and  the  fur- 
therance of  justice  and  right,  I  fully  ajrpreciate.  So 
long  as  to  a  chance  selected  jury  we  submit  our  differ- 
ences and  disputes,  touching  all  our  highest  interests, 
— ^life,  proi)erty,  reputation, — it  is  the  dictate  of  common 
sense  that  somewhere  shaU  reside  a  power  to  correct  the 
errors  of  ignorance,  recklessness,  and  incapacity,  and 
defeat  the  machinations  of  malice  and  :^ud.  For 
what  is  a  jury  1  Nothing  less  nor  more  than  (in  the 
words  of  another)  "  a  body  of  men,  drawn  by  hazard 
fix)m  the  community  at  large ;  taken  forcibly  from  their 
private  af^irs,  and  without  the  practiced  i)0wer8  of 
analysis,  of  memory,  and  of  judgment^  which  alone 
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could  eni^ble  them  to  detect  fallacies,  to  unravel  the 
tangled  web  of  deceit,  and  resist  the  persuasions  of 
eloquence — especially  when  compelled  to  a  hurried 
unanimity,  in  cases  where  the  wisest  axe  compelled  to 
doubt'^ 

Such  the  jury,  the  necessity  of  a  right  and  power,  to 
supervise,  and,  if  need  be,  modify  their  findings,  is  ap- 
parent But  not  less  appar^it  is  it,  that,  if  a  jury  trial 
is  to  be  anything  better  or  more  than  a  glittering  sham, 
this  power  to  set  aside  verdicts  as  against  the  evidence 
must  be  exercised  only  on  rare  occasions.  Evidently 
such  was  the  view  of  the  eminent  jurists  whose  opin- 
ions I  have  quoted,  as  establishing  the  rule  of  law,  or 
rather  the  practice,  within  this  circuit,  my  concurrence 
in  which  I  have  already  signified. 

The  right  of  the  court  to  instruct  a  jury  on  matters 
of  law,  is  believed  to  be  everywhere  conceded  ;  and  we 
know  that  no  court  entitled  to  respect  ever  hesitates  to 
set  aside  a  verdict  when  it  is  shown  that  its  instructions 
have  been  ignored  or  contemned.  The  right  of  the  jury 
to  determine  questions  of  £a.ct  is  equally  well  estab- 
lished ;  and  it  is  undeniably  as  obligatory  upon  a  court 
to  respect  a  right  of  the  jurji,  as  to  demand  from  the 
jury  respect  for  its  rights.  The  boundary  line  between 
the  provinces  of  the  court  and  jury,  originally,  cen- 
turies ago,  clearly  enough  defined  and  seldom  over- 
leaped, is  now  not  easily  found.  In  the  day  of  Sir 
Edwabd  Coke,  the  maxim  of  the  law  was :  ^' And  as 
with  respect  to  the  questions  of  law,  the  jury  must  not 
respond,  but  only  the  judges  ;  so  (or  in  like  manner  or 
under  like  restriction)  the  judges  must  not  respond  to 
questions  of  fiujt,  but  only  the  jury," — ^a  maxim  which 
evidently  teaches  that  the  jury  and  court,  within  their 
respective  spheres  of  duty,  are  alike  independent  each 
of  the  other,  and  with  which  the  practices  of  to-day  are 
manifestly  inconsistent.  But  it  is  of  the  law  of  to-day 
alone,  that  the  occasion  requires  me  to  treat.    Under 
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this  law,  a  Federal  judge,  exercising  a  discretion  with- 
out limit,  may,  in  his  charges,  mold  a  jury's  determina- 
tion (in  the  words  of  Blackstoite),  ^^  by  boldly  asserting 
that  to  be  proved  which  is  not  so,  or  by  more  artfully 
suppressing  some  circumstances,  stretching  and  warp- 
ing others,  and  distinguishing  away  the  remainder ;'' 
and  may  also,  if  he  see  fit,  set  aside  the  verdicts  which 
successive  juries  may  render,  until  one  satisfactory  to 
him  shall  be  returned.  lia  lex  scripta  est  For  a  modifi- 
cation of  it,  if  desired,  the  power  of  the  Federal  legisla- 
ture must  be  invoked.  In  this  district,  so  far  as  ap- 
pears, this  discretion  has  invariably  been  wisely,  and, 
therefore,  blamelessly  exercised.  It  is  but  reasonable 
and  magnanimous  to  hope  and  trust  that  neither 
through  ignorance,  indolence,  wantonness,  or  perverse- 
ness,  will  that  discretion  in  the  future  be  abused. 

It  was,  in  my  view,  no  abuse  of  that  discretion,  when 
ihe  Pennsylvania  jurist,  on  the  return  of  a  verdict  by 
a  jury,  on  the  instant  exclaimed :  "  Mr.  Clerk  I  Enter 
an  order  that  that  verdict  be  set  aside.  I  wish  it  to  be 
understood  that  in  my  court  it  requires  a  verdict  from 
thirteen  to  rob  a  banking  corporation.' '  Norwasit^ 
in  my  view,  any  abuse  of  that  discretion  on  the  part 
of  Justice  CuKTis,  when,  at  Newport,  a  motion  for  a 
new  trial  on  the  ground  that  the  verdict  was  against 
the  evidence,  being  handed  him  by  a  very  able  and 
very  pertinacious  member  of  the  Rhode  Island  bar, 
he,  without  a  moment's  hesitation,  said:  "You  can 
file  your  motion,  Mr.  C,  but  I  overrule  it.  now  and  at 
once— for  I  heard  that  case  tried,  and  am  satisfied  with 
the  verdict." 

The  motion  for  a  new  trial  is  overruled. 

Judgment  on  the  verdict  for  two  hundred  thirty-one 
thousand  five  hundred  and  eighty-four  dollars  and 
thirty-six  cents  for  plaintiffs. 
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JENKINS   7).    THE    NICOLSON    PAVEMENT 

COMPANY. 

Circuit  Courfy  Ninth  Circuit;   District  of  Califor- 
nia^ 1870. 

Patents.— Construction  of  Assignment. 

An  assignment  of  an  interest  in  an  invention  and  of  letters  patent  there- 
for,  made  during  the  original  term,  cairies  no  interest  in  a  subse- 
qnently  extended  term,  unless  it  contains  a  provision  to  that  effect. 

An  assignment  which  grants  '^  all  the  right,  title  and  interest  which  I 
(the  assignor)  have  in  said  invention  and  letters  patent  '*...*'  to 
be  held  and  enjoyed  by"  (naming  the  assignee,  &c.)  "  to  the  fUU  end 
of  the  term  for  which  the  said  letters  patent  are  or  may  be  granted," 
does  not  operate  to  pass  a  subsequent  extension.  The  words  *'  for 
which  said  letters  may  te  granted,"  may  pass  a  subsequent  reissue  of 
the  letters  fbr  the  residue  of  the  original  term,  but  cannot  be  con- 
etnied  as  including  an  extended  term. 

Action  for  license  fees  nnder  a  x>atent  right. 

Sawyer,  J.— This  is  an  action  to  recover  the  royalty 
established  by  the  patentee  for  license  to  lay  down  the 
pavement  known  as  the  Nicolson  pavement.  In  1864^ 
Samuel  Nicolson  obtained  letters  patent  for  an  improve- 
ment in  wooden  pavements..  In  December,  1863,  he 
obtained  a  reissue  of  the  letters  patent.  In  December, 
1864,  said  Samuel  Nicolson  executed  the  following 
assignment  of  an  interest  in  said  invention  and  letters 
patent  to  Jonathan  Taylor,  viz : 

^' Whereas^  I,  Samuel  Nicolson,  of  Boston,  in  the 
State  of  Massachusetts,  invented  a  certain  new  and  use- 
ful improvement  in  wooden  pavements,  for  which  letters 
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patent  of  the  United  States  of  America  (numbered 
1,684  of  Re-issued  Patents,  and  bearing  date  the  first 
day  of  December,  in  the  year  1863),  have  been  granted 
to  me,  giving  to  me  and  my  l^gal  repieaentatives  the 
exclusive  right  of  making,  using  and  vending  the  said 
invention  throughout  the  said  United  States,  the  origi- 
nal patent  being  dated  August  8, 1863,  and  given  for 
the  term  of  fourteen  years, — 

^^  And  whereas,  Jonathan  Taylor,  of  Milwaukee,  in 
the  State  of  Wisconsin,  has  agreed  to  purchase  from 
me  all  the  right,  title  and  interest  which  I  have  in  and 
to  the  said  invention,  for  and  in  the  city  of  San  Fran- 
cisco, in  the  State  of  California,  as  secured  by  the  said 
letters  patent,  and  has  paid  to  me  the  sum  of  $1,  the 
receipt  whereof  is  hereby  acknowledged :  Now,  there- 
fore, this  indenture  witnesseth,  that  for  and  in  consid- 
eration of  the  said  sum  to  me  i)aid,  I  have  assigned, 
sold  and  set  over,  and  do  hereby  assign,  sell,  and  set 
over  unto  the  said  Jonathan  Taylor,  all  the  right,  title 
and  interest  whi6h  I  have  in  said  invention  and  letters 
patent,  for  and  in  the  said  city  of  San  Francisco,  but 
in  no  other  place.  The  same  to  be  held  and  enjoyed 
by  the  said  Taylor,  for  the  use  and  behoof  of  him  and 
his  legal  representatives,  to  the  full  end  of  the  term  for 
which  the  said  letters  patent  are  or  may  be  granted,  as 
fuUyand  effectively  as  the  same  would  have  been  held 
and  ei^oyed  by  me  had  this  assignment  never  been 
made. 

''In  witness  whereof,  I  have  hereunto  set  my  signa- 
ture and  afiixed  my  seal,  this  1st  day  of  December,  A. 
J>.  1864. 

"Samuel  Nioolson.'* 

The  jyatent  referred  to  in  said  assignment  is  the 
same  patent  issued  to  Nicolson  in  1864,  erroneously  re- 
ferred to  as  issued  in  1863,  and  reissued.in  1863.  Tay- 
lor, prior  to  August,  1868,  assigned  to  the  Nicolson 
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Pavement  Company,  defendants  in  this  suit,  all  his  in- 
terest in  said  patent^  acquired  under  said  assignment, 
and  the  said  interest  was  held  by  said  defendants  at  the 
time  of  the  commencement  of  this  suit. 

In  August,  1867,  said  Nicolson  obtained  another  re- 
issue of  the  said  letters  patent  on  an  amended  specifica- 
tion. Nicolson  having  subsequently  died  in  January, 
1888,  and  George  T.  Bigelow  having  been  appointed 
his  administrator,  said  Bigelow,  in  his  character  of  ad- 
ministrator, in  July,  1868,  procured  from  the  commis- 
sioner of  patents  a  renewal  or  extension  of  said  letters 
patent  for  seven  years  from  August  8,  1868,  in  pursu- 
ance of  section  18  of  the  act  of  Congress  of  July  4, 1836, 
and  the  act  of  May  27,  1848.  Afterwards  the  plaintiff 
acquired,  through  assignment  from  said  Bigelow  as  ad- 
ministrator, made  on  August  14,  1868,  all  his  right, 
title,  and  interest  in  said  invention  and  patent  for  the 
State  of  California.  Since  said  August  14,  1868,  the 
defendants,  without  leave  or  license  of  plaintiff,  have 
constructed  and  laid  down  in  the  city  of  San  Francisco 
a  large  amount  of  pavement,  employing  in  its  con- 
struction the  invention  for  which  said  letters  patent 
were  issued. 

The  question  in  this  case  is,  whether  the  assignment 
from  Nicolson  to  Jonathan  Taylor  of  December  1,  1864, 
set  out  in  the  statement  of  facts,  vested  any  estate, 
right,  titie,  or  interest  in  the  assignee,  in  or  to  the  ex- 
tended or  renewed  term,  which  was  acquired  by  Bige- 
low as  administrator  under  the  act  of  Congress,  subse- 
quent to  the*  date  of  said  assignment.  It  is  quite  clear 
that  an  assignment  of  an  interest  in  an  invention,  and 
letters  patent  therefor,  before  the  expiration  of  the 
original  term,  carries  with  it  no  interest  in  a  subse- 
quentiy  extended  term,  unless  it  contains  a  specific 
provision  to  that  effect.  Wilson  v.  Rosseau,  4  Bow. 
646 ;  Bloomer  v.  McQueen,  14  Id.  649  ;  Brooks  v.  Bick- 
nell,  4  McLean^  64 ;  Phelps  9.  Comstock,  Id.  355 ; 


I 
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Clam  V.  Brewer,  2  Curt  C.  Ot.  620 ;  Curt  an  Pat. 
%%  203,  20&-9  ;  Gibson  t.  Cook,  2  Blatchf.  146 ;  Wood- 
worth  t.  Sherman,  8  Story^  171 ;  Hodge  z.  Hndson 
River  R.  R.  Co.,  and  Hodge  v.  New  York  &  Harlem  R. 
R.  Co.,  by  Judge  Blatchfobd,  and  same  cases  on 
further  hearing,  in  MSS. 

Does  the  assignment  in  question  contain  any  stipu- 
lation for  an  interest  in  any  extended  term  that  might 
be  acquired  by  the  patentee  under  the  acts  of  Con- 
gress ?  To  my  mind  it  plainly  does  not.  The  assign- 
ment recites  the  reissuing  of  a  patent  for  an  improve- 
ment in  wooden  pavements,  in  1863 ;  that  the  original 
patent  was  issued  in  1863,  and  was  '^  given  for  a  term 
of  fourteen  years ;''  that  said  Jonathan  Tkylor  had 
agreed  to  purchase  all  his  right,  title,  and  interest  ^^  in 
and  to  the  said  invention"  for  the  city  of  San  Francis- 
co, in  the  State  of  California,  *^^m  secured  by  said  let- 
ters putent^^^  the  i)ayment  of  the  consideration,  &c., 
and  that  in  consideration,  &c.,  ^^  I  have  assigned,  sold 
and  set  over  .  .  ,  .  all  the  right,  title  and  interest 
which  I  have  in  the  said  invention  and  letters  patent 
for  and  in  the  said  city  of  San  Francisco,  but  in  no 
other  place,  the  same  to  be  held  and  enjoyed  by  the 
said  Taylor  * ...  to  the  full  end  of  the  term  for 
which  the  said  letters  jwitent  are  or  may  he  granted," 
&c.  That  is  to  say,  the  recitals  show  that  the  original 
patent  had  been  issued  for  the  term  of  fourteen  years, 
and  that  before  the  expiration  of  the  term  there  had 
been  a  reissue  of  the  patent ;  that  Taylor  had  agreed  to 
purchase  a  certain  interest  in  said  invention,  "  as  se- 
Bured  by  said  letters  patent"  (the  letters  patent  re- 
cited, and  not  some  others  that  might  afterwards  be  is- 
sued for  another  term,  no  allusion  being  made  to'  any 
future  renewal) ;  that  in  consideration  of  the  premises 
he  has  assigned,  sold,  and  set  over  to  the  said  Taylor 
his  interest  *'  in  the  said  invention  and  letters  patent,^^ 
— the  letters  patent  thereinbefore  mentioned.    Thus  fer 


Ninth  CiBcrrr ;  California.  671 


JenkioB  «.  Kicolson  PaTement  Co. 


there  is  not  a  word  that  can  be  tortured  into  an  allu- 
sion to  any  term  or  letters  patent  other  than  the  origi- 
nal term  of  fourteen  years,  and  the  letters  patent  origi- 
nally issued,  and  the  reissued  letters  recited. 

These  form  the  entire  subject  matter  of  the  contract. 
There  can  be  no  doubt  as  to  the  intention  of  the  parties, 
xmless  certain  words  in  the  habendum  clause,  contrary 
to  the  ordinary  rules  of  construction,  can  be  construed 
as  extending  the  contract  to  a  subject  matter  not  before 
embraced  or  referred  to  in  the  recitals  or  granting  por- 
tions of  the  deed.  As  we  have  seen,  the  habendum 
clause  is,  *'the  same  to  be  held  and  enjoyed  ...  to 
the  full  end  of  the  term  for  which  the  said  letters 
patent  are  or  fnay  be  granted."  The  words  '^may  be 
granted"  are  the  only  ones  in  the  whole  instrument 
that  can  possibly  be  thought  to  point  to  an  extension 
that  might  subsequently  be  acquired.  But  they  must 
be  read  in  connection  with,  and  subordination  to,  the 
rest  of  the  instrument ;  and  this  very  clause  refers  to 
^^the  term  for  which  the  said  letters  patent,"  &c. ;  a 
single  term  is  referred  to,  and  the  said  letters  patent. 
The  reference  is  in  terms  to  the  term  and  the  letters 
patent  already  mentioned.  The  phrase,  *^may  be 
granted,"  seems  to  be  an  expression  loosely  used,  and 
without  any  definite  meaning  in  the  connection  in  which 
it  is  found,  unless  it  refers  to  other  reissues  of  patents 
covering  the  remainder  of  said  term.  There  had  already 
been  one  reissue,  and  the  fia.ct'S  show  that  a  second 
reissue  was  had,  for  the  remainder  of  the  term  after  this 
assignment,  doubtless,  to  cover  some  defect.  These 
reissues  are  authorized  by  the  act  of  Congress,  and 
often  occur.  In  a  certain  sense,  when  the  patents  thus 
originally  issued  are  surrendered  and  others  issued  in 
their  place,  the  whole  may  be  regarded  as  the  same 
letters  jyatent.  They  cover  the  same  term.  The  reis- 
sued patent  covers  no  improvement  or  extension,  but  is 
intended  to  rectify  some  error,  or  remedy  some  defect, 
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and  accompliflh  the  identioaL  object  intended  to  be 
acGomplished  by  the  letters  originally  issued.  In  tliis 
sense  they  are  substantially  the  same  letJb^a  patent  In 
this  view  the  words  ^^  may  be  granted"  may  hare  some 
significance  as  used  in  tins  instrument^  and  they  are 
satisfied  by  applying  them  to  any  further  letters  patent 
that  might  be  issued  for  the  same  term  and  to  accom- 
plish the  same  objects  intended  by  those  already  issued. 
And  in  this  instance  there  was  a  subsequent  reissue  for 
the  remainder  of  the  term,  to  which  they  might  in  fact 
apply.  But  upon  a  view  of  the  whole  instrument,  to 
construe  them  as  referring  to  a  new  term,  and  letters 
I>atent  not  yet  in  esse^  would  be  doing  great  violence  to 
the  language.  I  have  found  no  authority  to  justify 
such  a  construction.  The  language  in  the  cases  of 
Phelps  V.  Comstock,  4  McLean,  64 ;  Clum  ©.  Brewer, 
2  Curt  620 ;  and  Case  v.  Redfield,  4  McLean,  626,  is 
entirely  difierent.  The  last  case  comes  the  nearest  to 
the  pr^ent;  but  in  that,  the  language  supposed  to 
indicate  an  intention  to  include  any  extension  or  re- 
newal that  might  be  granted  is  found  in  the  granting 
clause,  and  there  are  no  limiting  or  restrictive  words 
pointing  unmistakably  to  the  single  term  then  unex- 
pired, and  the  letters  patent  granted  for  that  term.  In 
the  assignment  from  Nicolson  to  Taylor  there  are  no 
apt  words  to  indicate  an  intention  that  an  interest  in 
any  extension  or  renewal  should  pass,  while  on  the 
other  hand  there  are  words  of  limitation  constantly 
referring  back  to  the  term  already  in  existence,  and  to 
the  letters  patent  issued  for  that  term,  which  had  alone 
been  mentioned  in  the  recitals  and  granting  clause.  It 
is  highly  improbable  that  parties  contemplating  a  sale 
of  an  interest  in  an  extension,  or  renewal,  would  have 
adopted  the  language  used  in  this  assignment.  I  am 
satisfied  that  it  was  not  intended  to  assign  any  interest 
in  any  extension  or  renewal  that  might  afb^ward  be 
acquired  by  the  patentee.    The  terms  of  the  contract 
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are  folly  satiBfied  by  an  interest  in  the  term  then 
granted  and  in  the  letters  patent  already  issued,  and 
any  reissued  letters  for  the  same  term. 

Judgment,  therefore,  must  be  entered  for  the  plain- 


UNITED  STATES  v.  ONE  HUNDRED  AND  TWEN- 
TY-THREE CASKS  OF  DISTILLED  SPIRITS. 

District  Court;  Northern  District  of  OMo^  1870. 

Practice.  — ^Amendment. 

The  district  conrts  have  an  undoubted  power,  in  the  exercise  of  a 
sound  judicial  discretion,  to  permit  a  libel  to  be  amended. 

If  an  application  to  amend  a  libel  proposes  to  introduce  a  new  cause 
of  action,  it  is  usual  to  allow  the  amendment  when  the  new  cause  of 
action  corresponds  in  character  and  is  kindred  in  nature  to  that  pre- 
sented in  the  original  libel ;  but  if  the  amendment  introduces  a  new 
Bubstantiye  cause  of  action  and  a  new  charge  against  the  defendant, 
it  is  disallowed. 

A  libel  of  inibrmation  was  filed  under  a  section  of  statute  imposing 
pmiishment  lor  disposing  of  property  subject  to  internal  revenue  tax, 
in  fraud  of  the  revenue  laws.  The  goyemment  applied  for  leaye  to 
amend  by  adding  a  count  founded  on  another  section  of  the  statute, 

.  which  imposed  punishment  on  a  manufacturer,  &c.  who  should  neg- 
lect to  make  returns  of  his  manufactures  to  the  proper  revenue 
officer.  Hdd^  that  this  was  a  substantially  new  charge,  and  that  the 
leave  must  be  reftised. 

Motion  to  strike  out  a  count  from  a  libel  of 
information. 
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R.  F.  Paine  and  B.  P.  Banney^  for  the  motion. 
B.  White  and  B.  T.  Bickmartf  opposed. 

Shebmait,  J.  —The  libel  of  information  was  filed  on 
February  19,  1866.  The  property  was  duly  seized,  but 
no  further  proceedings  were  had  until  February  12, 
1869,  when  the  claim  and  answer  were  filed,  when  a 
motion  was  made  by  the  district-attorney  and  granted, 
for  leave  to  amend  the  information.  On  the  same  day 
a  new  information  was  filed. 

The  first  information  was  founded  on  section  48  of 
the  internal  revenue  act  of  June  80,  1864.  The. first 
count  of  the  new  and  amended  one  was  founded  on  the 
same  section,  and  is  a  copy  of  the  original  libel ;  but 
the  second  count  was  founded  on  section  68  of  the 
same  law. 

A  motion  was  made  to  strike  off  the  amended  and 
second  count  It  is  claimed  by  the  defendants  that  sec- 
tion 68  defines  a  new  and  different  cause  of  forfeiture, 
the  prosecution  of  which  is  limited  by  the  proviso  to 
the  section  to  twenty  days  after  the  seizure. 

Section  48  provides  that  all  goods,  wares,  &c.  &c., 
on  which  duties  are  imposed  by  law,  which  shall  be 
found  in  the  possession  or  custody  of  any  person,  for 
the  purpose  of  being  sold  or  removed,  in  fraud  of  the 
internal  revenue  laws,  or  with  design  to  evade  the  pay- 
ment of  any  tax,  shall  be  forfeited  to  the  United  States, 
and  the  forfeiture  shall  be  enforced  by  proceedings  in 
rem  ;  but  there  is  no  limitation  when  the  seizure  shall 
be  made,  or  the  prosecution  commenced. 

Section  68  provides  that  the  owner  of  any  vessel, 
still,  or  boiler,  used  in  the  manufacturing  of  any  dis- 
tilled spirits  or  fermented  liquors,  on  which  duly  is 
payable,  who  shall  neglect  or  refdae  to  make  entry 
and  report  of  the  same,  or  to  do  the  things  required  by 
law  to  be  done,  shaU  be  subject  to  a  seizure  and  for- 
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feitore  of  sucli  vessels^  Btallsy  and  boilers,  besides 
being  subject  to  a  penalty:  Provided,  that  sucli 
seizure  be  made  within  thirty  days  after  the  cause 
thereof  came  to  the  knowledge  of  the  collector,  and 
that  proceedings  to  enforce  the  forfeiture  be  commenced 
within  twenty  days  thereafter. 

That  the  court  has  a  right  to  allow  amendments  at 
any  stage  of  the  case,  is  undoubted  ;  and  this  is  appli- 
cable in  revenue  cases  as  in  cases  at  common  law.  The 
motion  is  addressed  to  the  sound  legal  discretion  of 
the  court.  If  the  amendment,  as  in  this  case,  adds  a 
new  count,  which  introduces  a  new  cause  of  action, 
coirespondiQg  in  character  with  the  original  count,  and 
kindred  in  its  nature,  these  courts  have  always  allowed 
it ;  but  if  the  amendment  introduces*  a  new  substantive 
cause  of  action,  and  a  new  charge  against  the  defend- 
ant, it  is  disallowed. 

This  principle  of  law  is  well  illustrated  in  the  two 
cases  cited  by  the  counsel, — ^the  one  in  5  McLean^  143, 
cited  to  supx>ort  the  government  to  its  right  to  file  this 
new  count,  and  in  1  OdlZ.  124,  cited  by  defendant  to 
support  this  motion.  The  case  in  5  McLean  was  an 
action  at  law,  where  in  effect  the  plalntifftusked  leave  to 
amend  his  declaration  by  adding  a  third  count  on  a 
note  given  to  the  plaintiff  by  the  defendant,  of  the 
same  character  and  founded  on  the  same  transaction  as 
the  other  two  notes  declared  on.  The  court  permitted 
the  amendment.  The  case  in  1  OaU.  was  a  libel  for  the 
forfeiture  of  a  vessel  for  a  violation  of  the  custom  laws. 
The  first  and  original  libel  charged  the  vessel  with 
landing  goods  without  a  i)ermit ;  the  second  count  in 
the  libel,  offered  as  an  amendment,  charged  the  vessel 
with  receiving  goods  on  board  from  another  vessel. 
Both  charges  were  violations  of  different  sections  of  the 
same  act    The  amendment  was  refused. 

Apply  these  principles  to  this  case.    If  the  charge 
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in  the  second  count  is  a  new  substantive  chaige,  then 
the  amendment  is  improper. 

The  original  information,  founded  on  section  48, 
punishes  a  party  having  property  in  his  possession 
subject  to  a  tax,  who  sells  and  disposes  of  it  in  fraud 
of  the  internal  revenue  laws,  or  with  intent  to  avoid  the 
payment  of  tax.  The  second  and  amended  count  on  sec- 
tion 68,  punishes  the  party  being  a  distiller  or  manu&c- 
turer,  who  neglects  or  refuses  to  make  a  daily  or  tii- 
monflily  rei)ort  and  return  to  the  collector  of  the  liquors 
and  spirits  made  by  him.  One  provides  against  fraudu- 
lent acts,  and  with  fraudulent  intents.  The  other  is 
against  neglect  to  keep  proper  books,  and  making  proper 
returns.  The  one  is  generally  against  fraudulent  acts, 
purposely  committ^.  The  other  is  against  the  omis- 
sion or  neglect  to  do  certain  acts.  The  two  offenses  are 
distinct  in  their  nature  and  character.  One  is  a  general 
crime,  and  the  offender  may  be  proceeded  against  at  . 
any  time,  and  upon  the  complaint  of  any  x>erson.  The 
other  is  special ;  and  seemingly  the  seizure  and  pro- 
ceedings must  be  made  by  the  collector,  and  within  a 
limited  time. 

I  therefore  %hink  that  the  second  count  contains  a 
charge  that  is  a  new  substantive  cause  of  action  ;  that  it 
does  not  correspond  in  character,  and  is  not  kindred  in 
its  nature  with  the  original  information,  and,  therefore, 
should  be  stricken  off. 

Motion  denied. 
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THE  FIDELITER. 

Circuit  Court,  Ninth  Circuit;  District  of  Oregon, 

May  T.,  1870. 

Seizuees. — Jurisdiction  of  Disteict  Court. 

The  jurisdiction  of  the  district  courts  oyer  causes  of  seizure,  under  the 
laws  of  impost,  navigation,  and  trade,  under  section  9  of  the  judici- 
ary act  of  1789, 1  BtaL  at  L.  77,  does  not  attach,  unless  it  is  alleged 
and  proved  that  the  property  proceeded  against  was  openly  and 
lisibly  ieieed  prior  to  the  commencement  of  such  proceeding ;  either 
within  the  district  where  the  proceeding  is  had,  or  upon  the  high 
seas,  and  afterwards  brought  within  such  district 

The  objection  that  the  district  court  has  not  jurisdiction  of  a  cause  of 
seizure  under  the  laws  of  impost,  navigation,  and  trade,  because  it 
does  not  appear  that  the  property  was  seized  before  the  proceeding 
was  commenced,  may  be  urged  successfully  upon  appeal  in  the  cir- 
cuit court,  notwithstanding  it  was  not  taken  in  the  district  court. 

Appeal  from  a  decree  of  the  district .  court,  in 
admiralty. 

This  was  a  libel  of  information  in  a  cause  of  seizure, 
filed  on  behalf  of  the  United  States  against  the  Steam- 
ship Fideliter.  The  district  court  rendered  a  decree  of 
condemnation ;  from  which  Lngebil,  the  claimant,  now 
appealed. 

Sawteb,  J. — ^The  first  point  made  by  appellant,  and 
which,  if  tenable,  is  fatal,  is,  that  the  district  court  had 
no  jurisdiction  over  the  vessel,  and  that  this  court  has 
now  no  jurisdiction. 

The  ground  of  the  objection  is,  that  the  jurisdiction 

of  the  district  courts  of  causes  of  **  seizure  under  the 
37 
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laws  of  impost^  nayigation,  and  trade  of  fhe  United 
States,"  under  the  provisions  of  section  9  of  the  jndid- 
ary  act  of  1789, 1  l^at.  at  L.  77,  does  not  attach  unless 
the  property  judicially  proceeded  against  is  seized 
prior  to  such  proceeding,  either  in  the  district  where  the 
proceeding  is  had,  or  on  the  high  seas,  and  brought 
into  such  district  It  is  insisted  that  an  open,  visible 
seizure  by  an  officer  of  the  government  or  other  x)erson 
authorized  by  law  to  seize,  must  precede  the  commence- 
ment of  the  judicial  proceedings,  and  that  such  seizure 
prior  to  tiie  filing  of  the  libel  must  be  allied  therein, 
and  proved  on  the  trial.  Upon  an  examination  of  fhe 
authorities,  I  find  this  to  be  the  law  as  settled  by 
the  decisions  of  the  Federal  courts,  including  the 
supreme  court  of  the  United  States.  I  shall  only  cite 
the  authorities,  without  a  restatement  of  the  reasoning 
ui)on  which  the  decisions  rest :  The  Ann,  9  Cfranch^  289 ; 
The  Silver  Spring,  1  Spra^guej  651 ;  The  Octavia,  1  OaU. 
488 ;  The  Josefa  Segunda,  10  Wheat.  813 ;  Keene  v. 
United  States,  6  Oranchj  806  ;  Oanklinsfs  Treatise,  264 ; 
Ben.  Adm.  301 ;  Betts'  Adm.  68-9 ;  Qelston  v.  Hoyt> 
3  Wheat.  318;  Rule  22,  Admiralty  Bides  Supreme 
Court  XJ.  a. 

That  the  objection  may  be  taken  in  this  court  for  the 
first  time  is  clear,  from  the  same  authorities.  In  the 
language  of  Spbaoxte,  J.,  in  The  Silver  Spring,  1 
SpragvSj  663 :  ^^  This  is  a  question  of  the  existence 
of  those  &cts,  which  will  warrant  the  court  in  proceed- 
ing to  decree  a  forfeiture.  In  requiring  a  seizure  by  the 
collector,  prior  to  the  filing  of  the  libel  on  the  part 
of.  the  government^  the  legislature  has  made  that  fact  a 
prerequisite  to  a  condemnation,  and  the  plea  in  this 
case  is  like  the  plea  of  not  guilty  to  an  indictment,  and 
puts  in  issue  all  material  allegations  of  the  information, 
and  if  upon  the  triaZ,  it  does  not  appear  that  there  was 
,  a  seizure  preftdously  to  the  filing  qf  the  libel,  the  infer- 
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mation  is  not  sustained,  and  a  forfeitare  will  not  be 
decreed.'' 

Ux>on  a  suggestion  that  the  allegation  of  seizure  is 
immaterial  and  might  be  omitted,  the  learned  judge 
said :  ^'But  the  information  would  be  defective  if  this 
allegation  were  omitted."  Id,  654.  And  this  is  mani- 
festly so  under  the  decision  in  The  Ann,  9  Oranch^  289. 
The  seizure  is  a  material  jurisdictional  fact.  In  the 
latter  case  the  court  say :  ^^  It  follows  from  this  consid- 
eration (that  the  place  of  seizure  should  decide  as  to  the 
proper  tribunal)— that  before  judicial  cognizance  can 
attach  uppn  a  forfeiture  in  rem^  under  the  statutes, 
there  must  be  a  seizure ;  for  until  a  seizure  it  is  impos- 
sible to  ascertain  what  is  the  competent  forum.  And 
if  so,  it  must  be  a  good  subsisting  seizure  at  the  time 
when  the  libel  or  information  is  filed  and  allowed.  If  a 
seizure  be  completely  and  explicitly  abandoned,  and 
the  property  restored  by  the  voluntary  act  of  the  party 
who  made  the  seizure,  aU  rights  are  gone.  Although 
judicial  jurisdiction  once  attached,  it  is  divested  by  the 
subsequent  proceedings,  and  it  can  be  revived  only  by 
a  neto  eeizure.^^  9  Oranchy  291. 

The  22nd  Rule  in  Admiralty,  prescribed  by  the 
supreme  court,  requiring  the  libel  to  state  the  plctce  of 
seizure^  is  framed  in  strict  accordance  with  the  law,  as 
thus  settled  by  the  courts.  In  this  case  the  libel  does 
not  allege  a  seizure.  It  nowhere  appears  that  there 
was  a  seizure,  and  the  libel  is  therefore  substantially 
and  not  merely  technically  defective,  in  failing  to  state 
a  material  jurisdictional  fact,  without  which  the  court 
cannot  proceed  to  decree  a  forfeiture.  See  also,  as 
bearing  upon  this  point,  Eempis  v.  Kennedy,  5 
QraTichy  186;  Turner  v.  President,  &c.  4  Dall.  8;^ 
McCormick  v.  SuUivan,  10  Wheat.  199 ;  Hodgson  v. 
Bowerbank,  6  Oranchy  303 ;  Capron  v.  Von  Noorden, 
2  Id.  126 ;  SuUivan  v.  Pulton  Steamboat  Co.,  6  Wkeai. 
450 ;  1  Pet.  258 ;  8  Id.  112 ;  Id.  148.    It  is  conceded 
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also,  that  there  was,  in  tsusty  no  seizure,  so  that  an 
amendment  would  be  of  no  avail.  It  follows,  therefore, 
that  the  decree  of  the  district  court  must  be  reversed 
and  the  libel  dismissed* 


Decree  accordingly. 


r 
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ADMIRALTY. 

Cabbisbs,  5 ;  Cottbts,  1. 

APFTOAVrr. 

Pbagtice,  7. 

AFFREIGHTMENT. 
The  fact  that  a  contract  of  affi^ightment  is  to  be  performed  wholly 
between  ports  within  the  same  State,  does  not  exclude  it  from 
the  admiralty  jurisdiction  of  the  coxxrta  of  the  United  States. 
The  admiralty  jmisdiction  conferred  by  the  constitution  up- 
on these  courts,  extends  to  all  contracts  of  a  maritime 
character  to  be  performed  upon  fumffdbU  toaUrs,  The  Mary 
Washington^  1. 

AMENDMENT. 

Pbagtice,  8-5. 

APPEAL. 

Pbagticb,  6. 

APPRENTICESHIP. 
An  indenture  purporting  to  bind  a  child  of  negro  descent  appren- 
tice, which  does  not  contain  important  proyisions  for  the  secu- 
rity and  benefit  of  the  apprentice,  which  are  required  by  the 
general  laws  of  the  State  in  indentures  of  white  apprentices,  is 
Yoid;  under  section  1  of  the  ciyil  rights  bill  of  1866.  Tufi^ 
nar^$  Qum^  84. 

ARMT. 

CoNSTrrunoKAL  Law,  8-5. 

ARREST. 

Pbaoticb,  7-9. 
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ASSIGNMENT. 

PATBim,  3,  8, 

ATTACHMENT. 
Practice,  10. 

BAIL. 

Practice,  9. 

BANKRUPTCY. 

1.  Courts  of  bankruptcy  will,  in  general,  give  effect  to  liens  according 
to  priority  of  date.    ScoWi  Com,  886. 

8.  Maritime  liens,  which  by  the  law  of  the  admiralty  would  take 
precedence  oyer  charges  of  an  earlier  date,  may,  howeyer,  be 
accorded  a  similar  preference  in  a  court  of  bankruptcy.    7$. 

8.  A  lien  for  supplies.  &c.  furnished  to  a  yesslL,  founded  upon  a  State 
statute,  and  not  of  a  strictly  maritime  character,  may  be  recog- 
nized and  enforced,  in  a  court  of  bankruptcy;  but  it  cannot 
relate  back,  as  a  maritime  lien  may  do,  so  as  to  take  priority 
oyer  a  mortgage  recorded  prior  to  the  creation  of  such  lien.  Ih. 

4.  The  question  of  insolyency  is  a  question  of  £ict,  and  depends,  in 

part,  upon  the  usage  and  understanding  which  preyaila  in  the 
locality  with  reference  to  which  the  question  arises.  Driggn  y. 
Moore^  440. 

5.  The  rule  that  a  trader  who  is  not  able  to  pay  aU  his  debts  in  the 

usual  ordinary  course  of  business  as  persons  carrying  on  trade 
usually  do,  is  to  be  regarded  as  insolyent, — approyed,  as  a 
general  rule.    Ih. 

6.  Failure  to  pay  a  single  debt  when  due,  is  not  sufficient  to  establish 

insolyency.    IK 

7.  When  an  msolyent  debtor  giyes  a  mortgage  in  &yor  of  one 

creditor,  with  intent  to  secure  to  him  a  preference  oyer  other 
creditors,  and  such  creditor  has,  at  the  time,  reasonable  cause  to 
belieye  the  debtor  insolyent,  the  mortgage  is  yoid,  by  the  pro- 
yisions  of  the  bankrupt  law  of  1867.    Ih. 

8.  If,  from  the  circumstances  under  which  the  mortgage  was  giyen, 

it  must  necessarily  haye  operated  as  a  preference,  the  creditor 
will  not  be  heard  to  say,  in  support  of  the  transactioii,  that  the 
debtor  did  not  intend  to  create  one.    Ih 

0.  The  decision  of  a  district  cburt,  sitting  in  bankruptcy,  upon  an 
application  to  confirm  a  sale  made  of  a  bankrupt's  estate,  is  not 
a  matter  within  the  general  supervisory  jurisdiction  conferred 
by  section  2  of  the  bankrupt  law  of  1867, 14  8tat.  at  L.  520,  upon 
the  circuit  courts.     YqtI^m  C(ue^  503. 

10.  A  proceeding  in  bankruptcy,  from  the  filing  of  the  petition  to 
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the  distribution  of  the  baxikrupt's  estate  and  his  discharge,  is  a 
nngle  statutory  proceeding.    Lb. 

11.  When  it  occurs,  pending  this  proceeding,  that  the  assignee  or 
creditor  is  driven  to  file  a  bill  in  equity  or  bring  an  action  at 
law,  the  circuit  court  has  no  supervisory  jurisdiction  of  the  pro- 
ceedings had  therein ;  nor  has  it  when  the  daim  of  a  supposed 
creditor  has  been  rejected  in  whole  or  in  part, — nor  where  the 
assignee  is  dissatisfied  with  the  allowance  of  a  claim.  These 
classes  of  cases  may  be  taken  up  on  writ  of  error  or  appeal.    I'd, 

12.  Other  questions,  however,  arising  in  the  district  court  in  the 
progress  of  a  case  in  bankruptcy,  whether  of  legal  or  equitable 
cognizance,  &11  within  the  supervisory  jurisdiction  of  the  court 
and  may,  upon  bill^  petition,  or  other  proper  process  of  any 
pttriy  aggrieved,  be  heard  and  determined  in  the  circuit  court 
as  a  court  of  equity.    J5. 

18.  In  computing  the  time  within  which  an  appeal  in  bankruptcy 
must  be  taken,  Sunday  is  to  be  counted,  except  that  when  the 
last  day  would  fidl  on  Sunday,  that  Sunday  is  to  be  ex- 
cluded.   Ih, 

14.  Although,  by  the  bankrupt  law  of  1807,  jurisdiction  in  bank- 
ruptcy is  confinred  on  the  district  court,  instead  of  being  vested 
in  a  new  tribunal,  yet  the  district  court,  when  sitting  as  a  court 
of  bankruptcy,  is  to  be  regarded  as  a  separate  court,  exercising 
powers  and  a  jurisdiction  distinct  from  its  powers  as  a  district 
court  as  originally  constituted.    Iforria^  Ciue^  514. 

15.  The  district  court,  when  sitting  as  a  court  of  bankruptcy,  should 
not  decline  jurisdiction  of  a  claim  presented  by  petition, 
which  is  within  its  jurisdiction  as  a  court  of  bankruptcy,  on  the 
ground  that  the  claim  might  be  prosecuted  by  bill,  in  the  dis- 
trict or  circuit  court,  sitting  in  equity.    II, 

BILLS  AND  NOTES. 

A  circuit  or  district  court  has  no  jurisdiction  to  entertain  an  action 
brought  by  an  indorsee  ol  a  promissory  note  where  both  the 
maker  and  the  payee  and  indorser  are  citizens  of  the  same  State. 
As  the  payee  could  not  have  sued  the  maker,  his  assignee  or 
indorsee  cannot  do  so,  under  isection  11  of  the  judiciary  act  of 
September  24, 1789.  8o  hHiy  notwithstanding  tiie  note  was  not 
negotiable  in  terms.    8hitford  v.  Oaitk,  802. 

BILLS  OF  CREDIT. 
"Wab,  7, 8. 
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CARRIERS. 

1.  The  duty  of  a  common  carrier  by  water  ia  not  fulfilled  by  ample 

transportation  from  port  to  port  The  goods  must  be  deliyered ; 
or  at  least  landed,  and  a  reasonable  opportunity  giyen  to  the 
consignee  to  inspect  them.     The  Mary  WaMngton^  1. 

2.  The  general  rule  requires  the  carrier  to  notify  the  consignee  of  the 

arriyal  of  the  goods.  If  a  earner  relies  on  circumstances  as 
excusing  this  duty,  he  must  prove  them.  75. 
8.  To  show  that  the  carrier  was  accustomed  to  store  goods  in  his 
warehouse,  on  their  arriyal,  and  let  them  remain  there  until  the 
consignee  should  learn  from  the  consignor  that  they  had  come, 
^without  showing  that  the  consignor  knew  of  and  assented  to 
this  practice,  is  not  enough  to  excuse  the  carrier  from  the  duty 
of  giying  notice  himself  to  the  consignee.  He  will  continue  lia- 
ble as  carrier,  until  the  consignee  has  receiyed,  frobx  some  quar- 
ter, information  of  the  arriyal  of  the  goods  and  an  opportunity 
to  remoye  them.    Ih, 

4.  The  fiict  that  after  receiying  such  notice  the  consignee  refuses  to^ 

take  the  goods,  cannot  relieye  the  carrier  fix)m  liability  for 
ii^jury  sustained  by  them  "brfore  that  time.    Fb. 

5.  A  carrier  transported  goods  to  the  port  of  deliyery,  and  then, 

without  notifying  the  consignee  that  they  had  come,  stored 
them  in  his  warehouse;  where  they  were  injured  before  the 
conngnee  knew  of  their  arriyaL 

EM^  1.  That  the  canier  was  liable  as  such,  and  not  as  ware- 
houseman only ;  in  the  absence  of  affirmatiye  proof  of  some  fiicta 
excusing  him  from  the  duty  of  giying  notice. 

2.  That,  as  the  contract  was  for  transportation  oyer  navigable 
waters,  the  consignor  might  proceed  for  damages,  in  the  district 
court,  in  admiralty ;.  notwithstanding  the  port  of  shipment  and 
the  port  of  delivery  were  both  in  the  same  State.    IK 

6.  The  owners  of  a  steam-tug  or  tow-boat,  engaged  in  the  busineaa 

of  towing  vessels  from  point  to  point,  but  not  receiying  the  yea- 
scls  or  the  property  on  board  of  them  into  their  care  or  custody 
otherwise  than  is  involved  in  the  mere  act  of  towage,  are  not 
liable  as  common  carriers  i^  respect  of  such  employment  To 
charge  them  for  an  ii^ury  to  the  tow,  such  injury  must  be  shown 
to  have  resulted  from  some  n^lect  or  &ult  in  the  management 
of  the  tug.    The  Ifec^  465. 

CIRCUIT  COURTa 
COXJBTS,  11-25. 
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cmzENa 

1.  Free  persons  of  color,  born  within  the  allegiance  of  the  United 

States,  are  citizens;  and  haye  always  been  entitled  to  be  so 
regarded.     United  8tate$  y.  Ehod^y  28. 

2.  The  dicta  to  the  contrary,  in  Scott  v.  Sanford,  19  Eato.  898,  disap- 

proyed.    lb,  • 

3.  The  emancipation  of  a  natiye  bom  slaye,  by  the  thirteenth  amend- 

ment, remoyed  the  disability  of  slayery,  and  made  him  a  citizen 
of  the  United  States ;  subject,  howeyer,  to  any  lawful  restric- 
tions imposed  upon  his  right  to  yote,  or  other  powers  or  priyi- 
leges.    Ib» 

4.  Colored  persons,  equally  with  white  persons,  are  citizens  of  the 

United  States.  /3o  hMj  of  one  who  was  formerly  held  as  a. 
slaye,  and  was  emancipated  in  the  general  abolition  of  slayery 
throughout  the  State,  accomplished  by  a  new  State  constitu- 
tion.    TumerU  Case,  84. 

CIVIL  RIGHTS. 

1.  The  act  of  April  9, 1866, 14  Stat  at  L.  27,  known  as  the  "  ciyil 

rights''  bill,  is  constitutional  in  all  its  proyisiona.  It  is  an 
appropriate  method  of  exercising  the  power  conferred  on  Con- 
gress by  the  thirteenth  amendment.     United  States  y.  Shodes,  28.  # 

2.  The  ciyil  rights  bill  is  not  a  penal  statute.    It  is  a  remedial  one, 

and  is  to  be  liberally  construed.  lb, 
8.  The  criminal  jurisdiction  conferred  upon  the  circuit  and  district 
courts  by  section  8  of  the  ciyil  rights  bill,  is  not  confined  to 
offenses  committed  by  colored  persona.  It  extends  to  prosecu- 
tions against  white  persons  for  offenses  affecting  persons  who 
cannot  enforce  in  the  State  courts  the  rights  secured  to  them  by 
section  1.    lb. 

4.  A  prosecution  for  burglary  is  '^  a  cause  affecting  "  the  owner  of  the 

building  entered,  within  the  meaning  of  section  8  of  the  ciyil 
rights  bill,  giying  the  courts  of  the  Union  jurisdiction  of  aU 
eatues  affecting  persons  who  cannot  enforce  in  the  courts  of  the 
State  any  of  the  rights  secured  to  them  by  the  first  section.  If 
the  owner  of  the  building  entered,  is,  on  account  of  color,  incom- 
petent, by  the  law  of  the  State  where  the  offense  is  alleged  to 
haye  been  committed,  to  testify  in  support  of  the  rodictment  as 
a  white  person  might,  the  circuit  court  has  jurisdiction.    lb. 

5.  An  indictment  for  burglary  in  entering  the  house  of  T.  in  Ken- 

tucky, ayerred  that  T.  was  of  AMcan  descent,  and  a  citizen; 
and  that  she  was,  by  the  laws  of  Kentucky,  denied  the  right  to 
testify  against  the  defendants,  they  being  whita  There  was  a 
public  statute  of  Kentucky,  enabling  white  persona  under  simi- 


686  Indsx. 


CIVIL  RIGHTS— (7<m^iMxZ. 

lar  dzcmnitaiioeB  to  taitify.  JSEt^  thftl  the  indietmeat  was 
wnffkimty  tsd  that  the  dicvit  ooort  might  take  joriadiction 
under  Bection  8  of  the  aet  of  April  9,  18M,  14  iSbit  o^  X.  27, 
imown  aa  the  "ciTil  righti"  bill,  notwitbatanding  there  was  no 
ayennent  of  the  statnte  of  Kentucky.  The  ciremt  court  should 
take  judicial  notice  of  such  atatnte,  and  the  indictment  ahoold 
be  oonatmed  in  the  same  manner  aa  if  the  atatote  were 
aTeired.    lb, 

e.  The  dTil  rights  bill  of  1866  ia  constltntional,  and  ^»plies  to  all 
conditions  prohibited  by  it,  whether  originating  in  tranaactions 
before  or  smce  iti  enactment.    Tum0i^»  Cam^  84. 

7.  An  indenture  purporting  to  bind  a  child  of  negro  deioent  appren- 
tice, which  does  not  contain  important  provinons  for  the  secu- 
rity and  benefit  of  the  apprentice,  which  are  required  by  the 
general  laws  of  the  State  in  indenturea  of  white  apprentices,  is 
Toid;  under  section  1  of  the  ciyil  rights  bill  of  1866.    Ih, 

CosvnTxmoKAL  lAw,  18-22. 

COLLISION. 

1.  Where,  in  a  coUision  case,  the  eyidence  is  so  conflicting  or  uncer- 

tain that  the  court  cannot  determine  upon  which  yessel  the  real 
cause  of  the  collision  should  be  charged,  the  damages  should  be 
divided  between  the  colliding  yessels.     The  Comet,  451. 

2.  The  rules  and  authorities  goyeming  the  apportionment  of  dam- 

ages for  collision,  in  cases  of  mutual  fitult,  inscrutable  fault,  and 
ineyitable  accident,— elaborately  reyiewed.    lb. 


CONGRESS. 

CorTBiGHT,  4 ;  Injukction,  5. 

CONSIGNOR  AND  CONSIGNSS. 

CAXUKBa,  1-lf. 

CONSTITUTIONAL  LAW. 

1.  The  history  of  the  adoption  of  the  first  thirteen  amendments  to 

the  constitution,  and  the  objects  and  proper  construction  of 
them, — explaiued.     United  States  y.  Wiodes^  28. 

2.  The  act  of  April  9, 1866, 14  Stat,  at  L.  27,  known  as  the  '*  dyil  rights'" 

bDl,  is  constitutional  in  all  its  proyisions.  It  is  an  appropriate 
method  of  exercising  the  power  conferred  on  Congress  by  the 
thirteenth  amendment    lb. 
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S.  Under  the  constitutional  authority  '^  to  raise  and  support  armies  ^ 
(Oofut,f  Art.  L  §  vin.),  Congress  has  power  to  bestow  bounties  and 
pensions  upon  those  who  may  engage  in  the  military  service  of 
the  United  StatesL     VmUd  States  r.  FoM^ilds,  74. 

4.  This  power  embraces  and  authorizes  an  enactment  making  it  an 

offense  punishable  in  the  national  courts,  to  detain  from  a  mili- 
tary pensioner  any  portion  of  a  sum  collected  in  his  behalf  as  his 
pension.    75. 

5.  Sections  12  and  18  of  the  pension  act  of  July  4, 1864, 18  Stat,  at  L, 

889,  limiting  the  fees  of  agents  and  attorneys  for  making  out 
and  causing  to  be  executed  the  papers  necessary  under  the  act, 
and  providing  that  the  receiving  of  any  greater  compensation 
than  that  prescribed  shall  be  punishable  as  a  misdemeanor,  are, 
therefore,  constitutionaL    Ih, 

6.  The  civil  rights  blQ  of  1866  is  constitutional,  and  applies  to  all 

conditions  prohibited  by  it,  whether  originating  in  transactions 
before  or  since  its  enactment     Tumm^s  Case^  84. 

7.  The  ordinance  of  1787,  for  the  government  of  the  Northwest  Ter- 

ritory, has  been  superseded  by  the  adoption  of  the  Constitution 
of  the  United  States,  and  the  admission  to  the  Union  of  the 
States  formed  from  that  Territory;  and  the  provision  of  the 
ordinance  declaring  the  navigable  waters  leadiog  into  the  Mis- 
sissippi and  the  Saint  Lawrence  ^'  common  highways  and  forever 
free,"  does  not  restrict  the  powers  of  Congress,  or  of  the  States, 
to  legislate  respecting  those  waters.  Woo^^n  v.  KUboum 
MaTwtfactfwring  Oo,j  158. 

8.  In  the  absence  of  any  conflicting  enactment  by  Congress  relative 

to  the  use  of  a  navigable  stream,  the  State  within  which  such 
stream  lies  has  power  to  legislate  respecting  it.  11. 
0.  The  right  of  the  public  to  use  a  navigable  river  as  a  highway,  is 
paramount  to  every  other  use  of  the  water;  but  it  does  not 
exclude  or  forbid  the  legishiture  of  the  State  (where  no  conflicting 
enactment  by  Congress  exists)  from  authoridng  the  construction 
of  public  improvements  upon  the  stream,  although  they  may 
involve  a  partial  obstruction  or  inconsiderable  detention  to  navi- 
gation.   75. 

10.  Under  the  constitution  and  laws  of  Wisconsin,  any  obstruction 
to  the  use  of  a  navigable  stream  by  the  public  for  purposes 
of  navigation,  which  is  erected  without  a  constitutional  legisla- 
tive authority,  is  a  nuisance,  and  liable  to  be  abated  either  at 
the  suit  of  an  individual  or  at  the  instance  of  the  State.    75. 

11.  It  is  competent  to  Congress  to  pass  a  law  authorizing  the  presi- 

dent to  suspend  the  privilege  of  the  writ  of  luxbeoB  corpus;  and 
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this  power  extends  to  enable  them  to  pass  laws  indemnifying  or 
protecting  officers  against  actions  for  arrests  preyioasly  made. 
MeCdU  T.  MeDoweUy  212. 

12.  But  the  president  has  no  authority  to  suspend  the  writ  of  Kdbea» 
MTpui^  except  as  authorized  and  directed  by  Congress.    /(. 

18.  The  government  of  a  State  may  authorize  alterations  to  be  made 
in  the  course,  width,  &c.,  of  nayigable  streams,  with  a  view  to 
aflbrd  greater  facilities  for  navigation ;  and  for  this  purpose  may 
take  the  property  of  a  riparian  owner,  upon  complying  with  the 
constitutional  requirement  to  make  compensation  therefor. 
Awry  V.  Fox^  246. 

14.  The  government  of  the  United  States  may  authorize  similar  alter- 
ations in  navigable  streams,  for  the  purpose  of  affording  in- 
creased &cilities  for  navigation  between  the  States ;  and  for  this 
purpose  may  take  the  property  of  a  riparian  owner.  But  they 
can  only  take  such  property  upon  making  or  providing  for  just 
compensation.    Ih, 

15.  Section  1  of  the  fourteenth  amendment  to  the  constitution 
applies  to  whites  as  well  as  colored  people,  as  citizens  of  the 
United  States;  and  is  intended  to  protect  them  in  their  privi- 
leges and  immunities  as  such,  against  the  action,  as  well  of  their 
own  State,  as  of  other  States  in  which  they  may  happen  to  be. 
Li9€  Stock,  (fio.  Association  v.  Oreseoni  CUy,  ^^  Cb.,  888. 

16.  These  privileges  and  immunities  do  not  consist  merely  in  being 
placed  on  an  equality  with  others;  but  embrace  all  the  fbnda- 
mental  rights  of  a  citizen  of  the  United  States  as  such.    Ih. 

17.  One  of  these  fundamental  rights  is  the  right  to  pursue  any  lawful 
employment  in  a  lawfbl  manner;  or,  in  other  words,  the  right  to 
choose  one's  own  pursuit,  subject  only  to  constitutional  regula- 
tions and  restrictiona    Ih, 

18.  An  exclusive  privilege,  granted  to  a  few  individuals,  incor- 
porated into  a  body  politic,  and  to  their  successors,  for  twenty- 
five  years,  to  have  cattle  landings,  stock  yards,  and  slaughter 
houses  for  several  miles  in  extent  in  and  around  the  city  of  New 
Orleans;  with  a  prohibition  to  all  other  persons  from  having 
any  such  establishments  in  said  district,  is  a  restriction  which 
violates  the  fundamental  rights  of  other  citizens  willing  to  con- 
form to  all  police  regulations  adopted  for  the  public  comfort  and 
safety :  and  a  legislative  act  granting  such  an  exclusive  privilege 
is  a  violation  of  the  fourteenth  amendment  and  void,    /6. 

19.  Such  a  law  cannot  be  sustained  under  the  right  of  the  legislature 
to  pass  license  laws,  and  police  regulations,  and  to  grant  exclu- 
sive rights  for  the  exercise  of  public  franchises.    Ih. 
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20.  It  aUowB  certam  priyileged  persons  to  pursue  an  ordinary  em- 

ployment, and  prohibits  others  from  so  doing ;  and  thus  goes  to 
establish  one  of  those  monopolies  which  are  contrary  to  the 
spirit  of  a  free  government.    Tb. 

21.  I^  howerer,  the  State  courts  sustain  such  a  law,  and  attempt  to 
enforce  it,  the  circuit  court  cannot  issue  an  iigunction  to  stay 
proceedings,  being  prohibited  by  the  act  of  1793,  and  Congress 
having  passed  no  law  to  carry  the  fourteenth  amendment  into 
frill  effect.  The  remedy  is  to  carry  the  suit  to  the  highest  State 
court,  and  then  bring  a  writ  of  error  to  the  supreme  court  of  the 
United  States.    lb. 

22.  By  the  dyil  rights  bill,  however,  which,  as  far  as  it  goes,  covers 
the  same  grounds  as  the  fourteenth  amendment,  the  circuit 
court  may  take  cognizance  of  such  a  case,  and  grant  an  injunc- 
tion; except  as  to  staying  proceedings  already  commenced  in 
a  State  court    Tb. 

CONTRACTS. 

1.  The  securities  known  as  *'  Confederate  treasmy  notes,^  issued  by 

the  self-styled  Confederate  States,  during  the  civil  war  of 
1861-^65,  although  not  <'  bills  of  credit,^  issued  by  a  State,  and 
as  Buch^rohibited  by  thS  Constitution  of  the  United  States, 
Art  L  f^x.  subd.  1,  were,  nevertheless,  illegal;  because  they 
were  issued  by  a  pretended  government,  organized  in  the  name 
of  certain  States,  by  subjects  of  the  United  States,  who  were  at 
the  time  in  rebellion  against  the  rightful  government  of  the 
United  States,  with  design  to  dismember  and  destroy  it  Bailey 
V.  MUmt,  261. 

2.  A  promissory  note  given  in  consideration  of  such  bills  is  void,  and 

does  not  constitute  a  debt  provable  in  bankruptcy.    lb. 
8.  An  instrument  in  the  foUowing  form, — ^^'Due  l^e  bearer  or*^ 

[nanung  a  payee] "  dollars  in  merchandise  out  of  our 

store,''  ogned  on  behalf  of  an  employer,  by  his  bookkeeper 
under  his  general  instructions,  and  deliv^d  to  a  person  em- 
ployed to  enable  him  or  any  one  to  whom  he  may  transfer  it  to 
obtain  the  goods,  in  payment  for  services  rendered,  is  a  contract, 
and  requires  a  five-cent  stamp.     Vhiied  8taU%  v.  Learned^  488. 

COPYRIGHT. 

1.  Where  the  exhibitor  of  a  dramatic  composition  made  no  sufficient 
proof  of  title  thereto  by  authorship  or  purchase  from  an  author, 
and  the  fects  indicated  that  his  play  was  a  colorable  imitation 
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of  the  performance  which  he  songht  to  nstraiii,  bis  appfication  for 
a  proTiEdonal  ii\)mictioii  was  refused.   MartiiutH  y.  Maguirey  356. 

%,  The  act  of  August  18,  1856,  11  Stat,  at  X.  188,— declaring  that 
any  copyright  granted  to  the  author  or  proprietor  of  any 
dramatic  composition  dengned  or  suited  for  public  representa- 
tion, shall  be  deemed  to  confer  the  sole  right  of  representa- 
tion,— does  not  extend  so  &r  as  to  protect  mere  spectacles  or 
arrangements  of  scenic  effects,  haying  no  literary  character.  An 
exhibition,  spectacle,  or  scene,  is  not  a  ^  dramatic  composi- 
tion."   Jft. 

8.  Nor  does  the  act  aboye  meptioned  extend  so  far  as  to  protect  a  com- 
position of  an  immoral  or  mdecent  character.  Such  composition 
should  not  be  deemed  ^*  suited  for  public  representation  "  withm 
the  meaning  of  the  act.    Ih. 

4.  It  9eem$j  that  Congress  haye  not  power  to  pass  a  law  conferring 
the  priyilege  of  copyright  upon  immoral  or  indecent  works  or 
compositions.  The  power  to  pass  copyright  and  patent  laws, 
embraces  such  only  as  tend  to  ^'  promote  the  progress  of  science 
and  useful  arts.^    Ih 

CORPORATIONS 

1.  Where  a  charter  of  a  corporation  reseryes  to  the  legislature  an 

unconditional  power  to  alter  or  repeal  the  act,  Ae  corporation 
cannot  complain  that  a  subsequent  repealing  act  is  passed  with- 
out adequate  reasons.  The  legislature  may  repeal  the  charter 
arbitrarily.  Mayor^  de.  of  Baltimore  y.  PitUHmrgh  A  ConnelU- 
vUls  BaUroad  Co,y  9. 

2.  But  where  a  charter  provides  that  '*  if  the  corporation  shall  at  any 

time  misuse  or  abuse  "  its  franchises,  the  legislature  may  reyoke 
the  grant,  the  power  of  revocation  is  thereby  made  conditional 
upon  the  fact  of  some  misuse  or  abuse ;  and  this  fiM^  must  bo 
proved  upon  some  inquiry  giving  the  corporation  an  oppor- 
tunity to  be  heard  in  defense,  before  the  charter  can  be 
revoked.    Tb, 

8.  It  HevMy  that  a  ^per  mode  for  the  legislature  to  institute  the 
necessaiy  preliminary  inquiry  into  the  fact  of  misuse,  would  be 
to  pass  a  resolution  directing  that  the  attorney-general  institute 
the  proper  proceeding  in  the  courts,  to  ascertain  the  &ct ;  and 
that  if,  in  such  proceeding,  the  charge  be  found  true,  the  charter 
be  revoked.    Lb. 

4.  The  word  ^  corporation,''  as  used  in  a  revenue  law  declaring  that 
every  person  or  corporation  owning  a  railroad,  fta  shall  be  sub 
Ject  to  a  tax  in  respect  thereof  (Act  of  June  80, 1864,  %  103, 18 
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atat.  at  L.  275,  as  amended  b^  Act  of  March  3, 1865, 14  Id.  135), 
doei  not  include  a  State.  A  railroad  wholly  owned  by  a  State, 
managed  by  State  agents,  and  the  profits  of  which  form  a  part 
of  the  rerenne  of  tiie  State,  is  not  liable  to  taxation  under  such 
a  law.  Georgia^  y.  Aihiru^  29. 
5.  In  an  action  brought  by  plaintiff,  claiming  to  sue  as  a  corpora- 
tion, the  defendant,  by  plea,  denied  the  plaintiff'  incorporation  ,-* 
setting  up  a  general  statute  of  the  State  which  prohibited  any 
charter  firom  taking  effect  until  a  certain  fee  should  have  been 
paid  into  the  State  treasury;  and  ayerring  that  the  plaintifls 
had  not  made  the  required  payment  It  appeared  in  proof  that 
the  fee  was  not  paid  until  after  the  plea  was  filed. 

Edd^  1.  That  the  circuit  court  was  bound  to  take  notice  of  the 
State  statute,  and  to  enforce  it,  in  the  same  manner  as  the  State 
courts  would  do. 

2.  That,  under  the  statute,  the  plaintiffs  were  not  competent 
to  sue  as  a  corporation,  at  the  time  of  commencing  their  action, 
by  reason  of  the  omission  to  make  the  payment  required ;  and 
that  the  plea  must  therefore  be  sustained.  Union  Horse  Shoe 
WorJce  y.  LewUj  518. 

COSTS. 

Pbactigb,  11, 12. 

COURTS : 

In  oenebal. 

1.  The  fact  that  a  contract  of  afireightment  is  to  be  performed 

wholly  between  ports  within  the  same  State,  does  not  exclude 
it  firom  the  admiralty  jurisdiction  of  the  courts  of  the  United 
Statea  The  admiralty  jurisdiction  conferred  by  the  constitution 
upon  these  courts,  extends  to  all  contracts  of  a  maritime  charac- 
ter to  be  performed  upon  TymgMe  ttaten.  The  Mary  Wash- 
wgioUy  1. 

2.  The  courts  of  the  United  States  haye  not  jurisdiction  of  actions 

against  warehousemen,  as  stich,  prosecuted  between  citizens 
of  the  same  State.  Ih 
8.  A  carrier  transported  goods  to  the  port  of  deliyery,  and  then, 
without  notifying  the  consignee  that  they  had  come,  stored 
them  in  his  warehouse;  where  they  were  ii\}ured  before  the 
condgnee  knew  of  their  arriyaL 

Edd,  1.  That  the  carrier  was  liable  as  such,  and  not  aa  ware- 
houseman only ;  in  the  absence  of  afSrmatiye  proof  of  some  facts 
excusing  him  firom  the  duty  of  giying  notice. 
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2.  That,  as  the  contract  was  for  transportation  oyer  nayigable 
waters,  the  consignor  might  proceed  for  damages,  in  the  district 
conrt,  in  admiralty ;  notwithstanding  the  port  of  shipment  and 
the  port  of  deliyery  were  both  in  the  same  State.  /(. 
4.  The  extent  to  which  State  kws  abolishing  or  restricting  imprison- 
ment for  debt,  are  adopted  for  the  guidance  ci  the  United  States 
•  courts, — explained.     United  States  t.  Waleky  66. 

6.  It  MMM,  that  a  State  law  forbidding  ^  imprisonm^&t  for  dM^ 
except  in  cases  of  fraad,"  should  be  construed  as  meaning  to 
prohibit  imprisonment  for  dAt  arising  upon  ccnUract^  except  in 
cases  of  fraud ;  and  should  not  be  deemed  to  extend  to  impris- 
onment upon  a  judgment  for  a  statute  penalty.    75. 

6.  The  courts  of  the  United  States  will  take  judicial  notice  of  the 

existence  of  the  civil  war  of  1861-'65 ;  and  of  the  &cto  of  public 
history  connected  with  its  origin  and  progresa  OufUrY. 
FerriU,  169. 

7.  The  conmiingling  of  law  and  equity  in  the  same  proceeding, 

which  is  allowed  in  the  State  courts  of  G^igia,  is  unknown  in 
the  national  courts  held  within  that  State.  Theee  sit  distinctly 
as  courts  of  law,  or  as  courts  of  equity.    8kt^ord  v.  Cbtn,  802. 

8.  The  court,  in  a  capital  case  against  Indians,  though  neither  party 

asked  it,  and  both  demanded  judgment,  arrested  judgment,  an 
its  aton  motiany  for  want  of  jurisdiction  over  the  ofifense  charged 
in  the  indictment ;  but,  instead  of  at  once  ordering  the  dis- 
charge of  the  Indians,  the  court  made  a  special  order  for  turning 
them  over  to  the  State  authorities.  United  States  v.  Sorcoo- 
da^t^  877. 

9.  The  forms  of  process  (except  style)  and  modes  of  proceeding  in 

the  United  States  courts,  sitting  within  the  thirteen  States 
which  originally  composed  the  Union,  in  actions  at  common 
law,  are  the  same  as  those  which  were  employed  in  the  supreme 
courts  of  the  States,  respectively,  on  May  8, 1792 ;  except  so  &r 
as  the  United  States  courts  may  hare  prescribed  alterationa. 
United  States  v.  Stecensony  495. 

10.  Section  1  of  the  act  of  May  19, 1828,  4  Stat,  at  L.  278,  relative  to 
process  of  the  United  States  courts,  does  not  apply  vrithin  States 
which  were  members  of  the  Union  before  September  29, 1789. 
And  the  act  of  May  8, 1792,  does  not  adopt,  prospectively,  laws 
which  may  have  since  been  passed  by  the  States  (though  it  ena- 
bles the  several  courts  to  adopt  them),  but  only  adopts  those 
then  existing.    Ih. 
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ClBCCIT  OOUBT8. 

11.  The  dTCuit  courts  are  competent  to  take  cognizance  of  an  action 
proBecnted  by  a  State.     Chorgia  y.  Atkhu,  22. 

12.  The  circuit  conrts  have  power,  in  a  proper  caae,  to  grant  an  in- 
jmiction  against  threatened  proceedings  of  a  collector  of  inter- 
nal reyenne,  to  collect  a  tax  which  is  not  authorized  by  act  of 
Congress.        Ih. 

18.  A  prosecution  for  burglary  is  ''  a  cause  affecting^  the  owner  of 
the  building  entered,  within  the  meaning  of  section  8  of  the 
ciyil  rights  bill,  giying  the  courts  of  the  Union  jurisdiction  of 
aU  eases  affecting  persons  who  cannot  enforce  in  the  courts  of  the 
State  any  of  the  rights  secured  to  them  by  the  frst  section.  If 
the  owner  of  the  building  entered,  is,  on  account  of  color, 
incompetent  by  the  law  of  the  State  where  the  offense  is  alleged 
to  haye  been  committed,  to  testify  in  support  of  the  indictment 
as  a  white  person  might,  the  circuit  court  has  jurisdiction. 
United  States  y.  Bhodes^  28. 

14.  The  criminal  jurisdiction  conferred  upon  the  circuit  and  district 
courts  by  section  8  of  the  ciyil  rights  bill,  is  not  confined  to 
offenses  committed  by  colored  persons.  It  extends  to  prosecu- 
tions against  white  persons  for  offenses  affecting  persons  who 
cannot  enforce  in  the  State  courts  the  rights  secured  to  them  by 
section  1.    Ih. 

15.  A  circuit  or  district  court  has  no  jurisdiction  to  entertain  an 
action  brought  by  an  indorsee  of  a  promissory  note  where  both 
the  maker  and  the  payee  and  indorser  are  citizens  of  the  same 
State.  As  the  payee  could  not  haye  ^ued  the  maker,  his- 
assignee  or  indorsee  cannot  do  so,  under  section  11  of  the  judi- 
ciary act  of  September  24, 1789.  80  hM,  notwithstanding  the 
note  ms  not  negotiable  in  terms.    Shntfordi  y.  C7ain,  802. 

16.  An  exAusiye  privilege,  granted  to  a  few  indiyiduals,  incorporated' 
into  a  body  politic,  and  to  their  successors,,  for  twenty-fiye 
years,  to  haye  cattle  landings,  stock  yards,  and  slaughter  houses, 
for  seyeral  miles  in  extent  in  and  around  the  city  of  New 
Orleans ;  with  a  prohibition  to  all  other  persons  from  hay&g 
any  such  establishments  in  said  district,  is  a  restriction  which 
yiolates  the  fundamental  rights  of  other  citizens  willing  to  con- 
form to  all  police  regulations  adopted  for  the  public  comfort 
and  safety :  and  a  legislatiye  act  granting  such  an  exdusiye 
priyilege  is  a  yiolation  of  the  fourteenth  amendment  and  yoid. 
Lvoe  Stocky  de.  Assaeiatian  y.  Orescent  Oity,  dke.  Co,,  883. 

17*  Such  a  law  cannot  be  sustained  under  the  right  of  the  Isgislatuia 
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to  pMs  lioeoae  laws  and  police  regolatioiiB,  and  to  grant  ezclo- 
dve  rights  for  the  exercise  of  public  franchises.    Ih. 

18.  It  allows  certain  privileged  persons  to  pursue  an  ordinary  em- 
ployment, and  prohibits  others  from  so  doing ;  and  thus  goes  to 
establish  one  of  those  monopolies  which  are  contrary  to  the 
spirit  of  a  free  govemment.    lb, 

19.  If^  howeyer^  the  State  courts  sustain  such  a  law,  and  attempt  to 
enforce  it,  the  circuit  court  cannot  issue  an  injunction  to  stay 
proceedings^  being  prohibited  by  the  act  of  1793,  and  Congreaa 
haying  passed  no  law  to  carry  the  fourteenth  amendment  into 
full  effect  The  remedy  is  to  carry  the  suit  to  the  highest  State 
court,  and  then  bring  a  writ  of  error  to  the  supreme  court  of  the 
United  States.    IK 

20.  By  the  ciyil  rights  bill,  howeyer,  which,  as  fiff  as  it  goes,  coyers 
the  same  grounds  as  the  fourteenth  amendment,  the  circuit 
court  may  take  cognizance  of  such  a  case,  and  grant  an  injuno-' 
tion ;  except  as  to  staying  proceedings  already  commenced  in 
a  State  court    lb, 

21.  The  decision  of  a  district  court,  sitting  in  bankruptcy,  upon  an 
application  to  confirm  a  sale  made  of  a  bankrupt's  estate,  is  not 
a  matter  within  the  general  supervisory  jurisdiction  conferred 
by  section  2  of  the  bankrupt  kw  of  1867, 14  Stat,  at  L.  520, 
upon  the  circuit  courts.     Tarh^i  Case,  508. 

22.  In  an  action  brought  by  plaintifb,  claiming  to  sue  as  a  corpora- 
tion, the  defendant,  by  plea,  denied  the  plaintiffs'  incorporation ; 
setting  up  a  general  statute  of  the  yState  which  prohibited  any 
charter  from  tabbing  effect  until  a  certain  fee  should  haye  been 
paid  iuto  the  State  treasury;  and  ayerring  that  the  plaintifla 
had  not  made  the  required  payment  It  appeared  that  the  fbe 
was  not  paid  until  after  the  plea  was  filed. 

Edd,  1.  That  the  circuit  court  was  bound  to  tAe  notice  of 
the  State  statute,  and  to  enforce  it,  in  the  same  manner  as  the 
State  courts  would  do. 

2.  That,  under  the  statute,  the  plaintiff  were  not  competent 
to  sue  as  a  corporation,  at  the  time  of  commencing  their  action, 
by  reason  of  the  omission  to  make  the  payment  required ;  and 
that  the  plea  must  therefore  be  sustained.  Union  Bone  Shoe 
Worhs  y.  Lewis,  518. 

28.  A  circuit  court  has  power  to  set  aside  a  yerdict  upon  the  ground 
that  it  is  against  the  weight  of  evidence.    Hunt  y.  Boohe,  556. 

24.  The  power  to  set  aside  a  yerdict  as  against  the  weight  of  evidence 
should  only  be  exercised  where  the  court  can  clearly  see  that 
the  jury  have  acted  under  some  mistake  or  from  some  improper 
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motive ;  where  there  has  been  some  mistrial  apparent  to  every 
impartial  mind  without  labored  examination;  or  where  the 
jtiry  have  plainly  departed  from  some  role  of  law,  or  made 
nnwammted  deductions  from  the  evidence.    Ih, 

25.  The  objection  that  the  district  court  has  not  jurisdiction  of  a 
cause  of  seizure  under  the  laws  of  imx>ost,  navigation,  and  trade, 
because  it  does  not  appear  that  the  property  was  seized  before 
the  proceeding  was  commenced,  maybe  urged  successfully  upon 
appeal  in  the  circuit  court,  notwithstanding  it  was  not  taken  in 
the  district  court     The  Mdeliter,  577. 

DiBTBICT  COUBTS. 

26.  A  district  court  has  not  power  to  enjoin  the  prosecution  of  an 
action  in  a  State  court     Campb^s  Case,  185. 

27.  The  bankrupt  act  of  1867  does  not  confer  such  power,  even  in 
aid  of  proceedings  in  bankmptcy ;  nor  does  it  impair  the  rule 
prescribed  by  the  act  of  March  3, 1793,  forbidding  injunctions 
to  stay  proceedings  in  courts  of  a  State.    Ih, 

28.  The  extent  of  powers  of  a  supervisor  of  internal  revenue  to  order 
persons  chargeable  with  a  tax  to  appear  before  him  for  exam- 
ination, and  to  produce  books  and  papers ;  and  the  powers  of  a 
district  court  to  punish  disobedience  to  such  order  as  a  con- 
tempt,—explained,    Meadar's  Case,  817. 

29.  An  information  prosecuted  in  a  district  court  must  be  regarded 
and  treated  as  a  common  law  proceeding;  except  in  that  aspect 
a  district  court  can  have  no  jurisdiction  of  it.  United  States  v. 
Stevenson,  495. 

80.  Although,  by  the  bankrupt  law  of  1867,  jurisdiction  in  bank- 
ruptcy is  conferred  on  the  district  court,  instead  of  being  vested 
in  a  new  tribunal,  yet>the  district  court,  when  sitting  as  a  court 
of  bankruptcy,  is  to  be  regarded  as  a  separate  court,  exercising 
powers  and  a  jurisdiction  distinct  irom  its  powers  as  a  district 
court  as  originally  constituted.    Iforris'  Case,  514. 

81.  The  district  court,  when  sitting  as  a  court  of  bankruptcy,  should 
not  decline  jurisdiction  of  a  claim  presented  by  petition,  which 
is  within  its  jurisdiction  as  a  court  of  bankruptcy,  on  the  ground 
that  the  claim  might  be  prosecuted  by  bill,  in  the  district  or 
circuit  court,  sitting  in  equity.    lb. 

82*  The  district  courts  have  an  undoubted  power,  in  the  exercise  of 
a  sound  judicial  discretion,  to  permit  a  libel  to  be  amended. 
United  States  v.  One  hundred  and  twenty -three  casks  of  DiitiXled 
Spirits,  578. 

83.  The  jurisdiction  of  the  district  courts  over  causes  of  seizure, 
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under  tiie  laws  of  inpott,  naiwig&kUm^  aacl  teade,  imdBr  flection 
•  of  tiie  judkiaxy  act  of  1789, 1  iStet  at  i^.  77,  doee  not  attach^ 
vnlfiiB  it  is  alleged  and  proTed  that  tibe  propertj  procoeded 
against  was  openly  and  Tisibly  $ekM^  prior  to  the  oonunencement 
of  such  proceeding ;  eitiier  within  the  dteict  where  the  pro- 
ceeding is  had,  or  npon  the  high  sees,  and  afterwards  brought 
within  such  district    The  FiddUer,  ^77. 

Supra,  14, 15,  21, 95. 

8tatb  Cottrts. 

84  Daring  the  ciyil  war  of  l861-'65,  some  of  the  deriseee  ci  lands 
lying  in  Georgia,  commenced  proceedings  for  a  partition  of  the 
lands,  in  one  of  the  coorts  of  Georgia.  A  partition  was  ordered 
and  a  sale  made.  At  the  time  when  the  proceedings  were 
pending,  one  of  the  derisees  was  in  the  dischaige  of  his  duties 
as  a  surgeon  in  the  United  Stipes  army ;  and  was  prevented 
from  communication  with  the  State  of  Georgia,  by  the  war. 
SM,  that  the  proceedings  <^  the  Georgia  court  were  Toid,  as 
against  such  devisee,  for  want  of  jurisdiction.  Ouifldr  t. 
JVrne,169. 

85.  A  State  court  has  no  power  to  entertain  an  appeal  or  other  pro- 
ceeding to  review  an  order  made  in  such  court  granting  a  peti- 
tion to  remove  a  cause  from  the  State  court  to  a  court  of  the 
United  States;  nor  can  tiie  State  court  withhold  or  delay  the 
transfer  of  the  record  from  its  clerk's  oflke  to  the  United  States 
court  pending  any  such  review.    AJoerUy  y.  FilcM,  d84> 

CRDONAL  LAW. 

1.  Under  the  constitutional  authority  "  to  raise  and  support  armies  ** 
{Oontt.  Art  L  f  Tm.),  Oongiess  has  poww  to  bestow  bounties 
aad  pensions  upon  those  who  may  engage  in  the  ndlitaiy  service 
of  the  United  Stotea     United  8taU$  r.  FiUnkOdSy  7A. 

8.  This  power  embraces  and  authorizes  an  enactment  making  it  an 
ofEmae  punishable  in  the  national  courts,  to  detain  from  a  mili- 
taiy  pensioner  any  portion  of  a  sum  coUeoted  in  his  behalf  as 
his  pension.    Ih. 

8.  Sections  13  and  18  of  the  pension  act  of  July4,1864, 198ka.atL. 
889,  limiting  the  fees  of  agents  and  attomeys  for  making  out  and 
causing  to  be  executed  the  papers  necessary  underfhe  act,  and 
providing  that  the  receiving  of  any  greater  compeosation  than 
that  prescribed  shall  be  punishable  as  a  misdemeanor,  are,  there- 
lore,  oonstitutionaL    Ih, 
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4.  WboD  tm>  penon*  oompoBiiig  a  partnership  make  and  sign,  in 

their  paartnatship  name,  a  &lBe  refeom  to  the  assessor  of  internal 
lefenne,  they  may  be  jointly  indicted  therdbr.  UnUed  8tate»  y. 
MeGiimu,  IdO. 

5.  Mann&ctoreiB  of  tobacoo  are  not  exempt  from  indictment  for  yio- 

latum  of  the  internal  lerenne  laws.  The  government  is  not 
confined  to  proceedings  ^  remy  bnt  may  prosecute  the  indi- 
viduals concerned,  personally.  11. 
d.  Under  a  statute  which  pmuiahes  one  who  shall  *'  utter '^  or  ^*  pass  " 
spurious  notes,  knowing  them  to  be  such,  with  intent  to  defraud, 
and  which  does  not  in  terms  require  that  they  be  uttered  as  true 
or  genuine  (Act  of  June  80, 1864,  13  Stca,  at  L.  dSl,  $  10),  a 
deftndant  may  be  convicted  of  uttering  or  passing,  upon  proof 
that  he  $old  and  delivered  the  notes  as  spurious  notes  to  another 
person  with  mtent  that  they  should  be  passed  upon  the  public 
as  genuine.     United  States  v.  Jfeb&n^  135. 

7.  The  wcNTds  "uttering"  and  "passing,"  used  of  notes,  do  not 

necessariiy  imjiort  that  they  are  tninsferred  as  genuine ;  the 
terms  include  any  delivery  of  a  note  to  another  for  value,  with 
intent  that  it  shall  be  put  into  diculation  as  money,    fb, 

8.  The  foct  that  other  provisions  of  statute  exist  wMch  expressly 

provide  a  ptmiehment  for  edUng  spurious  notes,  does  not  pre- 
vent convicting  a  defendant  under  an  indictment  for  jMunn^, 
uttering,  and  ptildMing  such  notes^  upon  proof  tiiat  he  sold  them  • 
as  spurious,  with  intent  that  the  purchaser  should  cause  them 
to  be  put  in  circulation  as  genuine.    Ih. 

9.  To  authorize  a  conviction  under  a  penal  statute  prescxibing  a 

punishment  for  "  willfully  "  removing  an  official  seal  from  prop- 
erty which  has  been  sealed  up  by  officers  of  the  customs,  it  must 
appear  that  the  deiSmdant  not  only  intended  to  remove  the  seal, 
but  that  he  had  at  the  time  a  knowledge  of  its  character.  One 
who  removes  soch  a  seal  in  ignorance  of  its  character,  and  in  the 
honest  execution  of  a  supposed  duty  in  the  oare  and  transporta- 
tion of  the  property,  is  not  liable  to  punishment  under  the 
statute,  ibr  the  reason  that  he  cannot  be  deemed  to  have  acted 
wUfuUy.    United  Statee  v.  Three  Bailroad  Cart,  196. 

10.  The  provisions  of  section  2  of  the  act  of  March  81, 1868,  which 
repeal  sections  04  and  95  of  the  internal  revenue  law  of  June  80, 
1864,  and  acts  amendatory  thereof  do  not  operate  to  preserve 
prosecutions  eommenoed  but  not  carried  to  judgment  before  the 
repeal  took  effBct     Dmted  States  v.  FinJay,  364. 

11.  Where  the  statute  declaring  an  offense  and  its  punishment  is 
repealed,  without  a  provision  saving  pending  prosecutions,  an 
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indictment  preTionaly  fotmd,  but  not  yet  tried,  should  be 
quashed  on  motion.  There  is  no  longer  an  o£fense;  and  no  one 
can  be  pnnished  for  what  is  not  an  offsnse  at  the  time  of  pimiah- 
ment.    Ih, 

12.  Indians,  though  belonging  to  a  tribe  which  maintains  the  tribal 
organization,  but  occupying  a  Seserration  within  the  limits  of  a 
StatAf  if  there  is  no  valid  statute  of  Congress  or  treaty  to  the 
contraxy,  are  amenable  to  State  laws  for  murder  or  other  offenses 
against  such  laws  committed  by  them  off  the  Reservation  and 
within  the  limits  of  the  State.  United  States  y.  ScheotHkh 
eaty  877. 

18.  Query^ — ^whether  the  United  States  courts  have  jurisdiction, 
under  such  circumstances,  of  offenses  committed  by  Indians 
upon  the  Reservation  ?    Tb, 

14.  The  court  in  a  capital  case  against  Indians,  though  neither  party 
asked  it,  and  both  demanded  judgment,  arrested  judgment,^ 
ite  own  motion^  for  want  of  jurisdiction  over  the  offense  charged 
in  the  indictment;  but,  instead  of  at  once  ordering  the  dis- 
charge of  the  Indians,  the  court  made  a  special  order  for  turning 
them  over  to  the  State  authorities.    Ih, 

15.  An  offense  against  the  laws  of  the  United  States,  which  is  of  a 
character  not  capital  or  in&mous,  may  be  prosecuted  in  the 
courts  of  the  United  States,  by  an  information,  according  to  the 

«  course  of  the  common  law.     United  States  v.  Shepard,  481. 

16.  The  proper  course  of  proceeding  in  issuing  a  criminal  informa- 
tion, explained.    Ih, 

17.  Upon  trial  of  an  indictment  for  issuing  instruments  without 
stamping  them  as  required  by  law,  proof  of  issuing  an  instru- 
ment unstamped  which  by  law  should  have  been  stamped,  is 
8u£Scient,  in  the  first  instance,  to  warrant  a  conviction.  The 
jury  are  to  presume  that  the  defendant  knew  the  requirements 
of  the  law  and  intended  to  evade  it,  in  the  absence  of  some  ex- 
planation from  him.     United  States  v.  Learned,  488. 

Pbactice,  21-35 ;  Coxjbts,  14. 

DAMAGES. 

1.  In  actions  for  false  imprisonment  exemplary  damages  are  only 
given  where  it  appears  that  the  wrong  of  which  the  plaintiff 
complains  was  done  with  an  evil  intention^  or  from  a  bad 
motive.  Where  it  appears  that  the  arrest  of  the  plaintiff  was 
made  in  the  course  of  what  the  defendants  supposed  to  be  their 
duty  as  public  officers,  and  without  malice,  and  from  good  mo- 
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tiTes,  only  compensatory  damages  should  oe  given.  McCaU  t. 
MeDowiU^  213. 

2.  A  militaiy  officer  who  orders  the  arrest  and  confinement  of  an 
individual  is  bound  to  see  that  his  subordinates,  to  whom  the 
execution  of  the  order  is  entrusted,  use  no  unnecessary  severity 
or  cruelty  in  carrying  it  into  execution ;  and  he  is  liable  in  dam- 
ages for  oppression  or  undue  harshness  practiced  by  them 
through  his  neglect  to  superintend  the  course  of  his  subordi- 
nates.   Ih, 

8.  Although  mere  words  wiU  not  jtutify  an  assault  and  battery  or  a 
false  imprisonment,  yet  in  an  action  for  imprisoning  the  plaintiff 
without  cause,  seditious  language  used  by  him,  of  a  gross  and 
violent  character,  and  which  influenced  the  ddendant  to  order 
his  arrest,  may  be  proved  in  mitigation  of  damages.    IK 

4.  Where,  in  a  collision  case,  ihe  evidence  is  so  conflicting  or  uncer- 

tain that  the  court  cannot  determine  upon  which  vessel  the  real 
cause  of  the  collision  should  be  charged,  the  damages  should  be 
divided  between  the  collidiog  vessels.     The  Comet,  451. 

5.  The  rules  and  authorities  governing  the  apportionment  of  dam- 

ages for  collision,  in  cases  of  mutual  fault,  inscrutable  fltult,  and 
inevitable  accident,  elaborately  reviewed.    Tb, 

DEED. 

Although  inadequacy  of  price,  standing  alone,  is  not  enough  to 
warrant  a  court  of  equity  in  setting  aside  an  executed  convey- 
ance, yet,  where  there  is  inadequacy  of  price  so  gross  that  com- 
mon judgment  revolts  at  it,  a  court  of  equity  will  lay  hold  of 
the  slightest  additional  circumstances  of  fraud  or  oppression,  as 
a  ground  for  declaring  the  transaction  void.  Holmes  v.  Holmes, 
625. 

DEFINITIONS. 

Dbamatio  Composition  ;  Suited  fob  Public  Refbesbittation. — 
The  act  of  August  18, 1856, 11  Stat,  at  L,  188,— declaring  that 
any  copyright  granted  to  the  author  or  proprietor  of  any  dra- 
matic composition  designed  or  suited  for  public  representation, 
shall  be  deemed  to  confer  the  sole  right  of  representation, — 
does  not  extend  so  far  as  to  protect  mere  spectacles  or  arrange- 
ments of  scenic  effects,  having  no  literary  character.  An  exhibi- 
tion, spectacle,  or  scene,  is  not  a  ^  dramatic  composition.^',  Mar- 
'  tinetti  v.  Maguire,  856. 

Nor  does  the  act  above  mentioned  extend  so  far  as  to  protect  a  com- 
position of  an  immoral  or  indecent  character.    Such  compo- 
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y arioQS  circmn«famceft  relied  upon  to  establuh  or  ndae  a  presomp- 
tion  of  marriAge  in  support  of  a  bill  to  enforce  a  claim  to  dower, 
examined;  and  held  insufficient  to  support  the  daim.  JBabnsi 
Y,  Eolmet^  625. 

DUTIES. 

1.  To  warrant  a  forfeiture  of  property,  under  the  last  clause  of  sec- 
tion 5  of  the  act  of  June  27, 1864,  for  the  unauthorised  removal 
therefirran  of  a  custom-house  seal,  affixed  pursuant  to  other  sec- 
tions of  the  act,  proof  must  be  made  that  the  removal  was 
wl^vl,  in  the  same  manner  as  would  be  necessaiy  to  sustain  a 
conviction  and  punishment  of  the  offender  under  the  previous 
clause  of  the  section.    United  8tatet  v.  Three  BaUroad  Can^  196. 

8.  Under  section  89  of  the  duties  collection  act  of  1799, — ^which  al- 
lows goods  seized  for  non-payment  of  duties  to  be  appraised, 
and  delivered  to  the  owner  upon  his  giving  a  bond  for  the  pay- 
ment of  the  appraised  value,  &a, — ^the  bond  must  be  for  the 
actual  cash  value  of  the  property,  at  the  time  and  place  of 
seizure,  without  any  deduction  for  duties  paid.  This  rule  ap- 
plies equally,  whether  the  property  has  been  seized  in  ware- 
house or  in  the  hands  of  the  importer.  UnUed  Btatea  v.  Twdoe 
thaueand  three  hundred  andferiy-eeeen  haffe  of  Sugar,  407. 

8.  Under  section  89  of  the  duties  collection  act  of  1799, — ^which  allows 
goods  seized  for  non-payment  of  duties  to  be  appraised,  and 
delivered  to  the  owner  upon  his  giving  a  bond  for  the  payment 
of  the  appraised  value  and  producing  a  certificate  that  the 
.  duties  have  been  paid  or  secured,— 4he  eert{fieate  should  show 
payment  of  all  burdens  or  taxes  imposed  upon  the  property  by 
the  United  States  as  the  condition  of  allowing  it  to  be  im- 
])orted ;  including  any  sum  imposed  under  the  act  of  March  8, 
1865,  authorizing  an  additional  sum  of  twenty  per  cent  ad  vdUh- 
rem  to  be  levied  in  cases  where  the  appraised  value  shall  exceed 
ten  per  cent  more  than  the  value  at  which  the  goods  were 
entered.     United  SUttee  v.  Three  Honea^  426. 

4.  The  boTid  to  be  given  imder  section  89  of  the  act  of  1799,  should 

be  for  the  actual  cash  value  of  the  property  at  the  time  and  place 
of  seizure,  without  deduction  for  duties  paid,  where  the  property 
has  been  seized  in  the  hands  of  the  importer.    lb, 

5.  It  MWiu,  that,  where  the  goods  have  been  seized  in  immvA^mm,  the 

duties  may  be  deducted,  in  determining  the  amount  for  which 
the  claimant  must  give  bond.    lb. 
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EMINENT  DOMAIN. 

Fdvate  property  caonot  be  taken  for  public  use  until  compensation 
is  actually  made.  It  is  not  enough  that  a  proTision  is  made  by 
law  for  ascertaining  and  making  compensation  afterwards. 
Avery  t.  FoXy  246. 

iNJUHCTioir,  6 ;  Natioation,  8-10. 

EVIDENCE. 

1.  A  vessel  is  not  liable  to  forfeiture  for  every  apparent  violation  of 

a  revenue  law,  although  imposing  forfeiture  as  the  punishment 
for  a  breach  of  its  provisions.  Evidence  of  a  violation  throws 
the  burden  of  proof  upon  the  claimant  to  show  innocence.  But 
accidental  mistakes  may  be  explained ;  and  the  existence  of  an 
intent  to  defraud  the  revenue  may  be  subject  of  inquiry,  and  the 
claimant  may  show  the  act  complained  of  to  have  been  innocent. 
I%e  Qotemor  Cutihrnan^  14. 

2.  The  courts  of  the  United  States  will  take  judicial  notice  of  the 

existence  of  the  civil  war  of  1861-'65 ;  and  of  the  facts  of  public 
history  connected  with  its  origin  and  progress.  Cuyler  v. 
FerriXly  169. 
8.  It  is  not  necessary,  in  order  to  support  an  application  by  a  super- 
visor of  internal  revenue,  for  an  attachment  to  compet  a  person 
liable  to  taxation  to  appear  and  testify  and  produce  his  books, 
&Cy  that  the  supervisor  should  appear  to  have  acted,  in  issuing 
the  summons,  under  any  special  instructions  from  the  commis- 
sioner of  internal  revenue.  The  supervisor  must  obey  any  spe- 
cial instructions  which  are  shown  to  have  been  given.  But  in 
the  absence  of  proof  of  instructions,  it  will  be  presumed  that 
his  acts  have  been  in  pursuance  of  his  official  duty.  Meador*s 
Cagey  817. 

4.  Upon  trial  of  an  indictment  for  issuing  instruments  without 

stamping  them  as  required  by  law,  proof  of  issuing  an  instru- 
ment unstamped  which  by  law  should  have  been  stamped, 
is  sufficient,  in  the  first  instance,  to  warrant  a  conviction.  The 
jury  are  to  presume  that  the  defendant  knew  the  requirements 
of  the  law  and  intended  to  evade  it,  in  the  absence  of  some 
explanation  from  him.     United  States  v.  Learned,  488. 

5.  It  is  not  necessary,  in  order  to  establish  that  a  particular  mode 

of  proceeding  has  been  adopted  by  a  United  States  court,  that 
there  should  be  found  a  written  rule  declaring  such  adoption. 
The  practice  of  a  court  may  be  established  without  the  existence 
of  a  positive  written  rule.     United  States  v.  Stevens^  495. 


0Q3  Ism-EJL 


DOWER 

Various  circmnstancea  relied  upon  to  eatabliah  or  raise  a  presomp- 
tion  of  marriage  in  support  of  a  bill  to  enforce  a  claim  to  dower, 
ezammed;  and  held  insufficient  to  support  the  claim.  EobnM 
Y.  BoJme$^  625. 

DUTEBS. 

1.  To  warrant  a  forfeiture  of  property,  under  the  last  clause  of  sec- 

tion 5  of  the  act  of  June  27, 1864,  for  the  unauthorized  rcmoyal 
therefrom  of  a  custom-house  seal,  affixed  pursuant  to  other  sec- 
tions of  the  act,  proof  must  be  made  that  the  remoyal  was 
ftUlfiilt  in  the  same  manner  as  would  be  necessary  to  sustain  a 
conviction  and  punishment  of  the  offender  under  the  previous 
clause  of  the  section.    United  States  v.  Three  Bailroad  Cars^  196. 

2.  Under  section  89  of  the  duties  collection  act  of  1799, — ^which  al- 

lows goods  seized  for  non-payment  of  duties  to  be  appraised, 
and  delivered  to  the  owner  upon  his  giving  a  bond  for  the  pay- 
ment of  the  appraised  value,  &a, — ^the  bond  must  be  for  the 
actual  cash  value  of  the  property,  at  the  time  and  place  of 
seizure,  without  any  deduction  for  duties  paid.  This  rule  ap- 
plies equally,  whether  the  property  has  been  seized  in  ware- 
house or  in  the  hands  of  the  importer.  United  8tate$  v.  Twelte 
thoueand  three  hundred  andforty-eeiten  hage  of  8uffar,  407. 
8.  Under  section  89  of  the  duties  collection  act  of  1799, — which  allows 
goods  seized  for  non-payment  of  duties  to  be  appraised,  and 
delivered  to  the  owner  upon  his  giving  a  bond  for  the  payment 
of  the  appraised  value  and  producing  a  certificate  that  the 
.  duties  have  been  paid  or  secured,— the  eertifleate  should  show 
payment  of  all  burdens  or  taxes  imposed  upon  the  property  by 
the  United  States  as  the  condition  of  allowing  it  to  be  im- 
ported ;  including  any  sum  imposed  under  the  act  of  March  8, 
1865,  authorizing  an  additional  sum  of  twenty  per  cent  ad  wUo- 
rem  to  be  levied  in  cases  where  the  appraised  value  shall  exceed 
ten  per  cent  more  than  the  value  at  which  the  goods  were 
entered.     United  States  v.  Three  Eareeey  426. 

4.  The  bond  to  be  given  under  section  89  of  the  act  of  1799,  should 

be  for  the  actual  cash  value  of  the  property  at  the  time  and  place 
of  seizure,  without  deduction  for  duties  paid,  where  the  property 
has  been  seized  in  the  hands  of  the  importer,    /ft. 

5.  It  eeemsy  that,  where  the  goods  have  been  seized  in  warehanee,  the 

duties  may  be  deducted,  in  determining  the  amount  for  which 
the  claimant  must  give  bond.    Ih. 


Index.  603 


EMINENT  DOMAIN. 

Piiyate  property  cannot  be  taken  for  public  use  until  compensation 
is  actually  made.  It  is  not  enough  that  a  proTision  is  made  by 
law  for  ascertaining  and  mftking  compensation  afterwards. 
Afoery  t.  FoXy  246. 

Injuhction,  6 ;  Nayigatiok,  8-10. 

EVIDENCE. 

1.  A  yessel  is  not  Hable  to  forfeiture  for  every  apparent  yiolatioji  of 

a  revenue  law,  although  imposing  forfeiture  as  the  punishment 
for  a  breach  of  its  provisions.  Evidence  of  a  violation  throws 
the  burden  of  proof  upon  the  claimant  to  show  innocence.  But 
accidental  mistakes  may  be  explained ;  and  the  existence  of  an 
intent  to  defraud  the  revenue  may  be  subject  of  inquiry,  and  the 
claimant  may  show  the  act  complained  of  to  have  been  innocent. 
The  Qovemor  CushmaUy  14. 

2.  The  courts  of  the  United  States  wiU  take  judicial  notice  of  the 

existence  of  the  civil  war  of  1861-65 ;  and  of  the  facts  of  public 
history  connected  with  its  origin  and  progress.  Cuyler  v. 
FerriUy  169. 
8.  It  is  not  necessary,  in  order  to  support  an  application  by  a  super- 
visor of  internal  revenue,  for  an  attachment  to  compe)  a  person 
liable  to  taxation  to  appear  and  testify  and  produce  his  books, 
&a,  that  thje  supervisor  should  appear  to  have  acted,  in  issuing 
the  summons,  under  any  special  instructions  from  the  commis- 
sioner of  internal  revenue.  The  supervisor  must  obey  any  spe- 
cial instructions  which  are  shown  to  have  been  given.  But  in 
the  abeence  of  proof  of  instructions,  it  will  be  presumed  that 
his  acts  have  been  in  pursuance  of  his  official  duty.  MeadorU 
Ca96y  817. 

4.  Upon  trial  of  an  indictment  for  issuing  instruments  without 

stamping  them  as  required  by  law,  proof  of  issuing  an  instru- 
ment unstamped  which  by  law  should  have  been  stamped, 
is  sufficient,  in  the  first  instance,  to  warrant  a  conviction.  The 
jury  are  to  presmne  that  the  defendant  knew  the  requirements 
of  the  law  and  intended  to  evade  it,  in  the  absence  of  some 
explanation  from  him.     United  States  v.  Leamedy  488. 

5.  It  is  not  necessary,  in  order  to  establish  that  a  particular  mode 

of  proceeding  has  been  adopted  by  a  United  States  court,  that 
there  should  be  found  a  written  rule  declaring  such  adoption. 
The  practice  of  a  court  may  be  established  without  the  existence 
of  a  positive  written  rale.    United  States  v.  StweMon^  495. 


004  Index. 

FALSE  IMPRI80NHENT. 
DAXAion,  1-8. 

FOKFETTUBE. 

1.  The  &ct  that  prohibited  articlee  are  secretly  introduced  on  board 

a  Teasel  by  peraona  employed  as  haada  (sadi  as  a  cook  or  waiter) 
at  the  win  of  the  master  merely,  does  not  necessarily  expose  the 
▼easel  to  fbrfintore  under  a  statute  (snch  as  the  act  of  March  3, 
1709, 1 108, 1  BtaL  (U  L.  701),  which  imposes,  as  the  punishment 
for  importmg  specified  articles,  a  forfeitore  of  the  ship  in  which 
they  hare  been  imported ;  provided  the  articles  in  question  are 
brought  on  board  without  the  knowledge  or  consent  of  the 
master  or  owners,  and  in  defiance  of  reasanftble  reguladona  pre- 
scribed on  board  the  ship  for  securing  conformity  to  the  law. 
Tki  Q4)i90mar  (huihmat^  14. 

2.  If  the  master  conniTes  at  such  acts  of  the  hands  on  board  the  Tea- 

sel, she  may  be  rendered  liable  to  forfeiture  ;  as  the  owners  are 
liable  for  the  acts  of  the  master  in  the  discharge  of  his 
duties  as  such.  But  they  are  not  necessarily  liable  for  the 
acts  of  all  persons  employed  by  the  master  on  board  the 
ship.    Ih. 

8.  A  Teseel  is  not  liable  to  forfeiture  for  cTciy  apparent  Tiolation  of 
a  rerenue  law,  although  the  law  imposes  forfeiture  as  the  punish- 
ment for  a  breach  of  its  proYuions.  Eridence  of  a  Tiolation 
throws  the  burden  of  proof  upon  the  claimant  to  show  inno- 
cencei  But  accidental  mistakes  may  be  explained;  and  the 
existence  of  an  intent  to  defraud  the  revenue  may  be  subject  of 
inquiry,  and  the  claimant  may  show  the  act  complained  of  to 
'  have  been  accidental  or  innocent    JTb, 

4.  A  honajide  purchaser  of  personal  property,  which  has  been  for- 
feited to  the  goTemment  by  previous  acts  of  the  former  owner^  ia 
not  protected  against  the  title  of  the  government  The  right  of 
the  government  founded  on  the  forfeiture  must  prevail  over  any 
title  acquired  by  purchase  subsequent  to  the  forfeiture.  United 
Stain  V.  Ftfty-mx  larreU  of  Whukeyy  08. 

8.  The  general  rule  in  respect  to  the  time  when  a  forfeiture  takes 
effect,  is,  that  when  a  statute  denounces  a  forfeiture  of  property 
aa  the  punishment  of  a  violation  of  law,  if  the  denunciation  ia 
expressed  in  direct  terms  and  not  in  the  alternative,  the  forfeit- 
ure takes  place  at  the  time  when  the  offense  was  committed,  and 
operates  at  that  time  as  a  statutory  transfer  of  the  right  of  prop- 
erty to  the  government    11, 

6.  Ko  distinction  exists,  in  this  respect,  between  the  operation  of  a 
statute  which  declares  that,  for  a  specified  offense,  the  property 
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designated  thaU  he  fbffeUedj  and  one  wMcb  declares  that  th^ 
offender  tihaU  forfeit  the  property.    Ih, 

7.  Where  one  has  purchased  property, — snch  as  spirits, — ^which  had 

been  preiioiisly  forfeited  to  the  goyemment,  has  mixed  it 
(although  in  good  faith)  with  other  jMoperty  free  from  forfeiture, 
BO  that  it  can  no  longer  be  identified,  tbe  conrta,  in  enforcing 
the  forfeitm*e,  ciumot  make  any  division  of  the  aggregate  be- 
tween the  claimant  and  the  government.  AU  the  forfeited 
property  must  be  delivered  to  the  government ;  and  if  this,  by 
reason  of  the  mixture,  necessitates  the  delivery  of  the  other,  the 
claimant  must  bear  the  loss.    Ih, 

8.  After  a  judgment  in  proceedings  for  a  fine,  penalty,  or  forfeiture 

has  been  rendered,  by  which  a  moiety  thereof  has  become  vested 
in  an  informer  or  other  individual,  it  is  not  within  the  power 
of  the  president  by  a  pardon  to  remit  or  release  the  moiety  thus 
accruing  to  the  individual  His  power  is  limited  to  a  remission 
of  the  share  of  the  government  only.  8o  held,  where  the  con- 
viction took  place  before  the  enactment  of  secti<Mi  9  of  the 
Internal  Revenue  Act  of  July  18,  1866,  14  Stat,  at  L.  146. 
>  United  States  r.  Barrie,  110. 

9.  It  eeemSy  that  ft^/br^  judgment,  where  the  prosecution  is  wholly  in 

the  name  of  the  United  States,  the  president  has  complete  power 
over  the  whole  case.    It. 

10.  To  warrant  a  forfeiture  of  property,  under  the  last  clause  of  sec- 
tion 6  of  the  act  of  June  27, 1864,  for  the  unauthorized  removal 
therefrom  of  a  custom-house  seal,  afSxed  pursuant  to  other  sec- 
tions of  the  act,  proof  must  be  made  that  the  removal  was 

.  wX^fvly  in  the  same  manner  as  would  be  necessary  to  sustain  a 
conviction  and  punishment  of  the  offender  under  the  previous 
clause  of  the  section.     UniUd  States  v.  Three  BaUroad  Cars,  196. 

11.  The  defendant  in  an  information  to  enforce  a  forfeiture  under 
the  internal  revenue  laws,  may  take  advantage  of  the  &ct  that 
the  prosecution  was  not  instituted  within  the  time  limited  by 
law  for  commencing  it,  under  the  general  issue.  He  is  not  re- 
quired to  plead  specially.  United  States  v.  Sks  Fermenting 
Tubs,  268. 

12.  In  general,  whece  an  action  for  the  recovery  of  a  x>cnalty  or  a 

proceeding  to  enforce  a  forfeiture  is  pending  at  the  time  of  the 
repeal  of  the  statute  impoong  such  penalty  or  forfeiture,  or  is 
instituted  afterwards,  the  repeal  is  a  bar  to  the  action  or  pro- 
ceeding, unless  the  repealing  act  contains  a  saving  clause.  Ih. 
18.  The  internal  revenue  act  of  1866,  in  repealing  the  act  of  1864, 
contains  a  saving  clause  (section  70)  which  operates  to  preserve 
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and  continae  demands  which  vested,  ana  proceedings  which 
were  commenced  mider  the  act  of  1864.  Ih, 
14.  To  warrant  a  forfeiture  of  tools,  implements,  instrmnenta,  or 
other  personal  property,  under  section  48  of  the  internal  revenue 
act  of  1864, 18  Stat,  at  X.  240,  as  amended  by  the  act  of  1866, 
14  Id.  Ill,  upon  the  ground  that  they  are  found  upon  premises 
where  an  illicit  manu&cture  is  carried  on,  it  should  appear  that 
such  property  was  employed,  or  intended  to  be  used  in  such 
manufacture,  or  was  in  some  way  connected  with  it.  United 
8tate»  y.  Thirty-thrte  larreU  of  apiriU^  811. 

8EAMBK. 

HABEAS  CORPUS.  • 

1.  Where  it  appears  by  the  return  to  a  writ  of  habeas  eorpuM,  issued 

by  a  State  tribunal,  that  the  respondent  holds  the  petitioner  un- 
der authority,  or  color  of  authority  from  the  United  States,  the 
State  tribunal  or  officer  has  no  jurisdiction  to  proc«^  fother. 
but  must  discharge  the  writ    Farrand'$  Case,  140. 

2.  The  question  whether  such  authority  is  valid  cannot  be  exammed 

in  a  State  court ;  but  is  within  the  exclusive  jurisdiction  qf  the 
tribunals  of  the  United  States.    lb, 

8.  A  commander  in  the  army  of  the  United  States  made  return  to  a 
writ  of  habeas  eorptis  issued  by  a  State  court,  showing  that  he 
held  the  petitioner  as  a  recruit  in  the  army,  and  pursuant  to 
laws  of  the  United  States  regnlating  enlistments.  The  State 
court  examined  the  validity  of  the  enlistment,  determined  it  to 
be  invalid,  and  directed  the  recruit  to  be  discharged.  The  offi- 
cer refused  to  discharge  him,  and  the  State  court  committed 
the  officer  for  contempt.  Held,  by  the  district  court,  on  a  habeas 
corpus  sued  out  by  the  commander,  that  the  State  court  ex- 
ceeded its  jurisdiction  in  examining  the  validity  of  the  enlist- 
ment ;  that  it  had  no  power  to  proceed  beyond  ascertaining  that 
the  officer  held  the  recruit  by  color  of  authority  from  the 
United  States;  and  that  the  officer,  in  detaining  the  recruit  not- 
withstanding the  order  of  discharge  by  the  State  court,  acted 
in  pursuance  of  a  law  of  the  United  States,  and  being  impris- 
oned therefor  by  the  State  court,  was  himself  entitled  to  be  dis- 
charged by  virtue  of  the  act  of  March  2, 1888.    lb. 

4.  It  is  competent  to  Congress  to  pass  a  law  authorizing  the  presi- 
dent to  suspend  the  privilege  of  the  writ  of  habeas  corpus  ;  and 
this  power  extends  to  enable  them  to  pass  laws  indemnifying  or 
protecting  officers  against  actions  for  arrests  previously  made. 
MeCaU  v.  McDoweU,  213. 
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HABEAS  CORPUS— CcnUnued, 

5.  Bat  the  president  has  no  authority  to  suspend  the  writ  of  hdbeat 
corpus^  except  as  authorized  and  directed  by  Congress*   Ih. 

HUSBAND  AND  WIFE. 

IMPRISONMENT. 

1.  The  extent  to  which  State  laws  abolishing  or  restricting  impris- 

onment for  debt,  are  adopted  for  the  guidance  of  the  United 
States  courts, — explained.     United  /States  t.  Waleh,  66. 

2.  jR  teems,  that  a  State  law  forbidding  '*  imprisonment  for  debt,  ex- 

cept in  cases  of  fraud,^'  should  be  construed  as  meaning  to  pro- 
hibit imprisonment  f9r  debt  arising  upon  contract,  except  in 
cases  of  fraud ;  and  should  not  be  deemed  to  extend  to  impris- 
onment upon  a  judgment  for  a  statute  penalty.  Ih, 
8.  The  obligation  of  one  who  has  manu&ctured  or  sold  goods  in 
violation  of  a  revenue  law  requiring  him  to  pay  a  duty  thereon, 
to  pay  a  penalty  imposed  by  the  law  for  such  violation,  is  a  case 
of  fraud,  and  within  the  exception  in  a  State  law  prohibiting 
imprisonment  for  debt,  except  in  cases  of  fraud.  This  penalty 
is  incurred  by  acts  which  constitute  a  fraud  upon  the  United 
States.    lb. 

Dahagbs,  1-3. 

INDIANS. 

1.  Indians,  though  belonging  to  a  tribe  which  maintains  the  tribal 

organization,  but  occupying  a  Reservation  wJQiin  the  limits  of  a 
State,  if  there  is  no  valid  statute  of  Congress  or  treaty  to  the 
contrary,  are  amenable  to  State  laws,  for  murder  or  other  of- 
fenses against  such  laws  conmutted  by  them  off  the  Reser- 
vation and  within  the  limits  of  the  State.  United  States  v.  Sa- 
eoo-da-eot,  877. 

2.  Query, — ^whether  the  United  States  courts  have  jurisdiction,  under 

such  circumstances,  of  offenses  committed  by  Indians  upon  the 
Reservation  ?    J(.  * 

8.  The  relations  which  Indians,  residing  within  State  limits,  sustain 
to  the  State  and  the  United  States,  and  their  respective  laws, — 
discussed,  by  Dillon,  Circuit  Judge.    lb. 

INDICTMENT. 
1.  It  is  not  necessary  to  aver,  in  an  indictment,  the  existence  or  the 
provisions  of  a  public  statute  upon  which  the  prosecution  is 
founded.     United  States  v.  JShodes,  28. 
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$.  An  Indictment  for  bucgkry  in  entering  the  hove  of  T.  m  Ken- 
tacky,  ftTerred  thet  T.  waa  of  African  deeeent,  and  a  citizen ; 
and  that  she  waa,  by  the  laws  of  Eentocky,  denied  the  right  to 
testify  againat  the  defendanta,  they  being  white.  There  waa  a 
public  atatute  of  Kentucky,  enabling  white  peraons  under  simi- 
lar drcmnstancea,  to  teatify.  EM,  that  the  indictment  waa  aof- 
flcient,  and  that  the  eircuit  court  might  take  juriadiction  midar 
aectiott  8  of  the  act  of  April  9, 1666, 14  SM,  at  L.  27,  known  as 
the  ^  dril  rights*  bill,  notwithstanding  there  waa  no  ayennent 
of  the  atatnte  of  Kentucky.  The  drcnit  court  ahonld  take  ju- 
dicial notice  of  auch  atatute,  and  the  indictment  ahould  be  ccm- 
struedinthetamemanner  as  if  the  statute  were  ayerred.   Ih, 

6.  Where  a  motion  to  quaah  an  iudictiiftnt  ia  founded  upon  the  alle- 
gation that  no  endence  whatever  of  defendant'a  guilt  was  ad- 
duced in  aupport  of  the  application  for  a  warrant  for  his  arrest, 
the  court  may  inquire  into  this  allegation,  and,  if  it  is  estab- 
lished, quaah  the  indictment ;  though  they  cannot  inquire  into 
the  sufficiency  of  such  evidence,  if  any  was  produced.  VnUecL 
BUUm  T.  Bh^ardy  481. 

INFOBMATIOK. 

1.  An  information  prosecuted  in  a  district  court  must  be  regarded 

and  treated  as  a  common  law  proceeding ;  except  in  that  aspect 
a  district  court  can  have  no  jurisdiction  of  it  Uhitdd  StatM  v. 
BteMMon,  495. 

2.  Under  the  practice  which  has  prevailed  in  the  district  court 

for  the  southern  diBtrict  of  New  York,  an  attachment  may  be 
issued  in  aid  of  a  common  law  information  prosecuted  by  the 
United  States.    11. 

INJUNCTION. 

1.  The  circuit  courts  have  power,  in  a  proper  case,  to  grant  an  in- 
junction against  threatened  proceedings  of  a  collector  of  inter- 
nal reveiiue,  to  collect  a  tax  which  is  not  authorised  by  act  of 
Congress.     Gmfrgia  v.  Aikin*,  33. 

9.  Upon  a  biU  to  restrain  an  ioftingement  of  a  patent,  if  it  is  shown 
that  defendants  have  formerly  been  engaged  in  infringing,  the 
mere  foct  that  since  the  commencement  of  the  suit  they  have 
ceased  to  do  so,  and  do  not  threaten  to  renew  their  sales,  is  not 
an  answer  to  an  application,  for  a  preliminary  injunction  to 
restrain  the  continuance  or  renewal  of  such  infiingemeni  i^rt- 
Ur  V.  OrowU,  89. 


Ikoxz.  609 


INJUNCTION—  Continued. 


d.  A  district  court  has  not  power  to  enjoin  the  prosecntion  of  an  ac- 
tion in  a  State  court.     €ainpbelP$  Ctue,  185. 

4.  The  bankmpt  act  of  1867  does  not  confer  snch  power,  even  in  aid 

ofproceedings  in  bankruptcy;  nor  does  it  impair  the  mle  pre- 
scribed by  the  act  of  March  8, 1793,  forbidding  injunctions  to 
stay  proceedings  in  courts  of  a  State.    Ih. 

5.  Although  the  courts  cannot  directly  restrain  the  government  of 

the  United  States,  nor  the  action  of  the  president  as  the  execu- 
tiye  power,  nor  that  of  Congress  as  the  l^j^lative  department ; 
yet  when  Congress  makes  an  appropriation  for  a  public  improve- 
ment, and  commits  the  execution  of  the  work  and  the  expendi- 
ture of  the  money  to  one  of  the  departments,  which  in  turn 
employs  agents  to  carryforward  the  work,  neither  such  depart- 
ment nor  its  agents  will  be  exempt  from  the  restraining  power 
of  the  courts,  if  either  seek  to  execute  the  law  in  an  unconstitu 
tional  manner; — as,  by  taking  private  property  against  the 
consent  of  the  owner  and  without  compensation.  Ai>ery  v. 
.7^,246. 

6.  Where  the  exhibitor  of  a  dramatic  composition  made  no  sufficient 

proof  of  title  thereto  by  authorship  or  purchase  from  an  author, 
and  the  facts  indicated  that  his  play  was  a  colorable  imitation 
of  the  performance  which  he  sought  to  restrain,  his  application 
for  a  provisional  injunction  was  refused.  Martinetti  v. 
Mdguire,  8(>6. 

Constitutional  Law,  18-22. 

INSOLVENCY. 

Definitions. 

INSURANCE. 

Under  a  policy  of  marine  insurance  against  ^'  perils  of  the  lakes,  seats, 
rivers,  &c. ;"  also  against  "  all  other  perils  and  misfortunes,  &c. ;'' 
also  against  "the  usual  risk  of  lighterage  at  C,"  the  assured 
shipped  cattle  to  0.  At  that  port,  as  the  vessel  was  prevented 
by  a  bar  from  landing,  the  cattle  were  put  on  board  a  lighter  to 
be  landed.  They  were  tied  by  ropes  to  a  chain  running  through, 
the  lighter,  fore  and  aft.  This  was  the  usual  mode  of  landing 
cattle  at  that  port.  While  the  lighter  was  proceeding  in,  the 
cattle  became  frightened,  broke  a  part  of  the  chain  loose,  rushed 
overboard  and  were  drowned* 

Eddy  1.  That  this  loss  was  within  the  insurance  of  "  perils  of 
the  seas,  ^.'* 

39 
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2.  That  eren  if  it  were  not  covered  by  that  proyiaioii,  it  was 
embraced  within  the  general  aaanrance  against  **  other  perils  and 
misfortonea,"  and  that  against  "  the  usual  risk  of  lighterage 
at  0.^'    AiUhony  t.  JStna  Inmranee  Co.^  843. 

INTERNAL  REVENUE. 

1.  The  obligation  of  one  who  has  manufactured  or  sold  goods  in  vio- 

lation of  a  revenue  law  requiring  him  to  pay  a  duty  thereon,  to 
pay  a  penalty  iapoeed  by  the  law  for  such  violalion,  is  a  case 
of  fraud,  and  within  the  exception  in  a  State  law  prohibiting 
imprisonment  for  debt,  except  in  cases  of  frauds  This  penalty 
is  incurred  by  acts  which  constitute  a  fraud  upon  the  United 
States.     United  Statea  v.  Walsh^  66i 

2.  A  stipulation  in  a  mortgage  by  a  corporation,  requiring  payment 

*^  without  any  deduction,  &a^  for  or  in  respect  of  any  taxes, 
charges,  or  assessments  whatsoever,^  does  not  prevent  the  corpo- 
raticHi  from  paying  the  income  tax  chargeable  against  the 
holder  of  the  mortgage  in  respect  to  the  interest  accruing  to 
him  from  time  to  time  upon  the  mortgage,  and  deducting  the 
amount  paid  from  such  interest  Baight  v.  PUUimrffh,  <te.  R, 
R  Co.,  81. 

3.  Where  two  persons  composing  a  partnership  make  and  sign,  in 

their  partnership  name,  a  false  return  to  the  assessor  of  inter- 
nal revenue,  they  may  be  jointly  indicted  therefor.  United 
States  V.  McOinnis,  120. 

4.  Manufacturers  of  tobacco  are  not  exempt  from  indictment  for  vio- 

lation of  the  internal  revenue  laws.  The  government  is  not  con- 
fined to  proceedings  in  rem,  but  may  prosecute  the  individuals 
concerned,  personally.    11. 

5.  In  general,  where  an  action  for  the  recovery  of  a  penalty  or  a  pro- 

ceeding to  enforce  a  forfeiture  is  pending  at  the  time  of  the 
repeal  of  the  statute  imposing  such  penalty  or  forfeiture,  or  is 
instituted  afterwards,  the  repeal  is  a  bar  to  the  action  or  pro- 
ceeding, unless  the  repealing  act  contains  a  saving  clause. 
United  States  v.  Si»  Fermenting  Tubs,  268. 

6.  The  internal  revenue  act  of  1866,  in  repealing  the  act  of  1864,  con- 

tains  a  saving  clause  (aection  70)  which  operates  to  preserve  and 
continue  demands  which  vested,  and  proceedings  which  were 
commenced  under  the  act  of  1864.    Ih. 

7.  A  scheme  for  the  disposal  of  town  lots,  by  the  terms  of  which  a 

number  of  lots  are  sold,  and  others  are  reserved  to  be  distributed 
by  lot  among  the  purchasers  of  the  first  portion,  so  that  the 
chance  of  obtaining  one  of  the  reserved  or  prize  lots  forma 
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a  part  of  the  inducement  or  consideration  for  wMch  each  pur- 
chaser pays  the  price  agreed  on  for  the  lot  sold  to  him,  is  a 
"  lottery  ^  within  the  operation  of  a  law  imposing  a  tax  on  lot- 
teries, for  purposes  of  revenue.     United  States  y.  Olnej^y  275. 

8.  A  revenue  law  ought  to  liberally  construed,  with  a  view  to  attain 

the  object  for  which  it  is  enacted, — viz:  the  raising  a  rev- 
enue.   Ih. 

9.  To  warrant  a  forfeiture  of  tools,  implements,  instruments,  or  other 

personal  property,  under  section  48  of  the  internal  revenue  act 
of  1864, 13  Stat  at  L,  240,  as  amended  by  the  act  of  1866, 14  Id. 
Ill,  upon  the  ground  that  they  are  found  upon  premises  where 
an  illicit  manufacture  is  carried  on,  it  should  appear  that  such 
property  was  employed,  or  intended  to  be  used  in  such  manu- 
facture, or  was  in  some  way  connected  with  it.  United  States  v. 
Thirty-three  "barrels  of  SpiritSy  811. 

10.  It  is  not  necessary,  in  order  to  support  an  application  by  a 
supervisor  of  internal  revenue,  for  an  attachment  to  compel 
a  person  liable  to  taxation  to  appear  and  testify  and  produce  his 
books,  &c.  that  the  supervisor  should  appear  to  have  acted,  in 
issuing  the  summons,  under  any  special  instructions  from  the 
commissioner  of  internal  revenue.  The  supervisor  must  obey 
any  special  instructions  which  are  shown  to  have  been  given. 
But  in  the  absence  of  proof  of  instructions,  it  will  be  presumed 
that  his  acts  have  been  in  pursuance  of  his  oflScial  duty. 
Meador^s  Com^  317. 

11.  The  extent  of  the  powers  of  a  supervisor  of  internal  revenue  to 

order  persons  chargeable  with  a  tax  to  appear  before  him  for 
examination,  and  to  produce  books  and  papers ;  and  the  powers 
of  a  district  court  to  punish  disobedience  to  such  order  as 
a  contempt, — explained.    It. 

12.  Under  the  internal  revenue  laws  of  July  13,  1866,  §  94,  and 
March  8, 1865,  §  61,  when  oil  is  transported  from  one  district  to 
another,  under  a  transportation  bond,  the  duty  is  assessed  and 
paid  on  any  dt^fldcncy  or  reduction  of  the  number  of  gallons 
received  at  the  warehouse,  from  the  number  of  gallons  as. stated 
in  the  bond  at  the  place  of  shipment,  less  the  per  centum  for 
leakage  allowed  by  the  treasury  department.  And  this  is  so, 
although  there  has  been  an  absolute  loss  by  solar  heat,  or  the 
action  of  the  elements.     United  States  v.  BarrotDS,  851. 

13.  The  law  has  provided  a  rule  regulating  the  allowance  for  leak- 

age, from  which,  however  great  the  hardship,  it  is  not  the 
province  of  the  courts  to  depart.    lb, 

14.  The  provisions  of  section  2  of  the  act  of  March  81, 1868,  whicl^ 
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repeal  sections  94  and  06  of  the  internal  revenue  law  of  June  80, 
1864,  and  acts  amendatory  thereof^  do  not  operate  to  preserve 
prosecutions  commenced  but  not  carried  to  judgment  before  the 
repeal  took  efkct     United  8tate$  r.  Unlays  864. 

15.  One  whose  occupation  is  to  sell  agricultonl  produce  in  public 
market,  is  not  exempted  from  the  tax  miposed  by  the  internal 
revenue  law  of  1866  upon  '*  produce  brokers,"  by  the  fiu^t  that 
the  produce  sold  is  not  purchased  by  him  for  sale,  nor  sold  as 
agent  for  another,  but  is  raised  by  himself  upon  his  farm. 
United  Statee  v.  Simme,  470. 

16.  An  instrument  in  the  following  form, — ^^'Due  the  bearer  or" 

[naming  a  payee] '^  dollars  in  merchandise  out  of  our 

store,"  signed  on  behalf  of  an  employer,  by  hia  bookkeeper, 
under  his  general  instructions,  and  delivered  to  a  person  em- 
ployed to  enable  him  or  any  one  to  whom  he  may  transfer  it  to 
obtain  the  goods,  in  payment  for  services  rendered,  is  a  cofn- 
tract,  and  requires  a  five-cent  stamp.  United  States  v. 
Learned,  iS9. 

CoBPOBATioirs,  4 ;  Courts,  12,  28. 

JUDGMENT. 

1.  A  judgment  and  subsequent  proceedings,  had  in  a  circuit  or  dis- 

trict court,  which  are  void  for  want  of  jurisdiction,  may  be 
vacated  upon  motion  in  the  same  court,  notwithstanding  the 
expiration  of  the  term  at  which  the  judgment  was  rendered. 
Sh'irf&rd  V.  Cain,  802. 

2.  The  effect  of  a  judgment  of  a  United  States  court,  as  a  lien  apon 

the  lands  of  defendant,  cannot  be  restricted  by  State  statutes, 
or  by  the  construction  placed  by  the  State  courts  upon  such 
statutes.  CarroUY.  TTo^n^,  474. 
8.  A  State  statute  requiring  judgments  to  be  enrolled  in  the  county 
in  which  the  lands  to  be  affected  lie,  befbre  they  can  become  liens 
on  real  property,  has  no  effect  upon  the  lien  of  a  judgment  of  a 
court  of  the  United  States.    Such  judgment  becomes  a  lien  on 

lands  throughout  the  district  in  which  it  is  recovered.    /&. 

* 

JURISDICTION. 

1.  Where  it  appears  by  the  return  to  a  writ  of  habeae  corpus,  issued 
by  a  State  tribunal,  that  the  respondent  holds  the  petitioner 
*        under  auth(»ity,  or  color  of  authority  from  the  United  States^ 
the  State  tribunal  or  officer  has  no  jurisdiction  to  proceed  fur- 
ther, but  must  discharge  the  writ    FarrancPe  Caeej  140. 
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d.  The  qvestian  whether  Bach  authority  is  valid  cannot  be  examined 
in  a  State  court ;  but  is  within  the  exclosiye  jurisdiction  of  the 
tribunals  of  the  United  States.    Ih. 

8.  A  commander  in  the  anny  of  the  United  States  made  retom  to  a 
writ  of  hdbeoB  earpu9  issaed  by  a  State  court,  showing  that  he 
held  the  petitioner  as  a  recruit  in  the  army,  and  pursuant  to 
laws  of  the  United  States  regulating  enlistments.  The  State 
court  examined  the  validity  of  the  enlistment,  determined  it  to 
be  invalid,  and  directed  the  recruit  to  be  discharged.  The 
officer  refused  to  discharge  him,  and  the  State  court  committed 
the  officer  for  contempt  HM^  by  the  district  court,  on  a  habetu 
eorpui  sued  out  by  the  commander,  that  the  State  court  ex- 
ceeded its  jurisdiction  in  examining  the  validity  of  the  enlist- 
ment; that  it  had  no  power  to  proceed  beyond  ascertaining 
that  the  officer  held  the  recruit  by  color  of  authority  from  the 
United  States;  and  that  the  officer,  in  detaining  the  recruit  not- 
withstanding the  order  of  discharge  from  the  State  court,  acted 
in  pursuance  of  a  law  of  the  United  States,  and  being  impris- 
oned therefor  by  the  State  court,  was  himself  entitled  to  be  dis- 
charged by  virtue  of  the  act  of  March  2, 1883.    Ih. 

Oabbiebs,  5 ;  Ooubts,  1,  2 ;  JxTDGHEirr,  1. 
LEGISLATION. 

COBPOBATIOHB,  1-8. 
UEN. 

BiuBnEBUFTCT,  1-8 ;  JxjDOHSNT,  2,  3 ;  Sheppihg,  8,  5-7. 
LIMITATIONS  OP  ACTIONS. 

FliBADIKG. 

LOTTERY. 

MARRIAGE. 

1.  The  existing  laws  of  California  (Eitt  Lam  of  CaL  4,  466),  and  of 
Oregon  (jOreg.  Code^  788,  785)  require,  in  order  to  constitute  a 
marriage,  that  the  consent  of  the  parties  to  become  husband 
and  wife  should  be  avowed  before  a  person  authorized  to  sol- 
emnize marriages,  and  in  the  presence  of  two  witnesses.  With* 
out  the  observance  of  all  these  formalities,  the  marriage  relation 
cannot  be  created  in  either  of  those  States,  ffolmes  v.  Eolmes, 
525. 
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2.  Citizens  of  a  State  whose  laws  impose  restrictionB  upon  the  mode 
of  celebrating  a  marriage,  cannot  purposely  go  to  a  place  be- 
yond its  jurisdiction,  and  not  within  the  jurisdiction  of  another 
State, — as,  for  instance,  at  ms, — and  there  contract  a  marriage 
in  a  manner  contrary  to  the  laws  of  the  State  of  their  residence, 
and  afterwards  hare  such  marriage  sustained  by  the  courts 
within  it  Such  an  attempt  to  be  joined  in  marriage  should  be 
deemed  a  fraudulent  erasion  of  the  laws  to  which  the  parties 
owe  obedience,  and  ought  not  to  be  held  yalid.    Ih. 

8.  Querp, — ^whether,  in  the  absence  of  any  statute  declaring  the 
mode  of  contracting  a  marriage,  a  contract  to  marry  in  the  fu- 
ture, followed  by  copulation,  can  be  deemed  to  amount  to  a 
marriage  in  fact  ?    Ih. 

4.  Various  circumstances  relied  upon  to  establish  or  raise  a  presump- 
tion of  marriage  in  support  of  a  bill  to  enforce  a  claim  to  dower, 
examined ;  and  held  insufficient  to  support  the  claim.    lb. 

MASTER 

Sbipfino,  1-3. 

MORTGAGE. 

1.  A  stipulation  in  a  mortgage  by  a  corporation,  requiring  payment 

"without  any  deduction,  &c.,  for  or  in  respect  of  any  taxes, 
charges,  or  assessments  whatsoever,"  does  not  prevent  the  cor- 
poration from  paying  the  income  tax  chargeable  against  the 
holder  of  the  mortgage  in  respect  to  the  interest  accruing  to 
him  from  time  to  time  upon  the  mortgage,  and  deducting  the 
amount  paid  from  such  interest  Haight  t.  Pittdurgh^  de.  IL  R, 
Co.,  81. 

2,  When  an  insolvent  debtor  gives  a  mortgage  in  favor  of  one 

creditor,  with  intent  to  secure  to  Tiim  a  preference  over  other 
creditors,  a^d  such  creditor  has,  at  the  time,  reasonable  cause  to 
believe  the  debtor  insolvent,  the  mortgage  is  void,  by  the  pro- 
visions of  the  bankrupt  law  of  1867.  Driggs  v.  Moore^  440. 
8.  If^  from  the  circumstances  under  which  the  mortgage  was  given, 
it  must  necessarily  have  operated  as  a  preference,  the  creditor 
wai  not  be  heard  to  say,  in  support  of  the  transaction,  that  the 
debtor  did  not  intend  to  create  one.    JTb, 

MOTIONS. 

Pbactice,  18, 14. 
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NAVIGATION. 

1.  The  provision  of  the  ordinance  of  1787,  declaring  the  narigable 

waters  leading  into  the  Mississippi  and  the  Saint  Lawrence 
'*  common  highways  and  forever  free/^  does  not  restrict  the 
powers  of  Congress,  or  of  the  States,  to  legislate  respecting  those 
waters.     Woodman  v.  Kilboum  Manvfg.  Co.y  158. 

2.  In  the  absence  of  any  conflicting  enactment  by  Congress  relative 

to  the  use  of  a  navigable  stream,  the  State  within  which  such 
stream  lies  has  power  to  legislate  respecting  it.    Ih, 

3.  The  right  of  the  public  to  use  a  navigable  river  as  a  highway,  is 

paramount  to  every  other  use  of  the  water ;  but  it  does  not  ex- 
clude or  forbid  the  legislature  of  the  State  (where  no  conflicting 
enactment  by  Congress  exists)  from  authorizing  the  construction 
of  public  improvements  upon  the  stream,  although  they  may  in- 
volve a  partial  obstruction  or  inconsiderable  detention  to  navi- 
gation.   It. 

4.  Under  the  constitution  and  laws  of  "Wisconsin,  any  obstruction  to 

the  use  of  a  navigable  stream  by  the  public  for  uses  of  naviga- 
tion, which  is  erected  without  a  constitutional  legislative  au- 
thority, is  a  nmsance,  and  liable  to  be  abated  either  at  the  suit 
of  an  individual  or  at  the  instance  of  the  State.    Ih. 

5.  The  owner  of  land  bordering  upon  a  stream,  although  navigable, 

in  which  the  tide  does  not  ebb  and  flow,  is  presumed  to  be  the 
owner  of  the  land  beneath  the  water  to  the  center  line  of  the 
stream.    Avery  v.  Fox^  346. 

6.  Such  riparian  proprietor  has  also  a  right  to  use  the  water  of  the 

stream,  in  its  flow,  in  any  manner  not  inconsistent  with  the 
rights  of  others  in  it.    IK 

7.  But  the  public  have  the  right  to  use  all  navigable  streams  as 

highways ;  and  the  owner  of  the  bed  of  such  a  stream  has  no 
right,  as  such,  in  the  waters  thereof,  which  can  authorize  him  to 
impede  or  obstruct  navigation  upon  it  The  right  of  the  public, 
for  purposes  of  navigation,  is  paramount  to  that  of  the  riparian 
proprietor.    11, 

8.  The  government  of  a  State  may  authorize  alterations  to  be  made 

in  the  course,  width,  &c.,  of  navigable  streams,  with  a  view  to 
aflbrd  greater  facilities  for  navigation;  and  for  this  purpose 
may  take  the  property  of  a  riparian  owner,  upon  complying 
with  the  constitutional  requirement  to  make  compensation 
therefor.    Ih, 

9.  The  government  of  the  United  States  may  authorize  similar  alter- 

ations in  navigable  streams,  for  the  purpose  of  affording  in- 
creased facilities  for  navigation  between  the  States ;  and  for  this 
purpose  may  take  the  property  of  a  riparian  owner.    But  they 
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can  only  take  sncb  property  upon  making  or  providing  for  just 
compensation.  Tb. 
10.  If  an  alteration*  in  the  coarse  of  a  stream,  by  diverting  it  fiom  its 
natural  channel  to  an  artificial  one,  for  the  purpose  of  improving 
navigation,  results  in  depriving  the  riparian  owner  of  the  use  of 
the  stream  which  he  is  employing  advantageously  as  an  inci- 
dent to  his  land,  this  is  taking  the  private  property  of  such 
owner,  in  the  use  of  the  water,  for  a  public  use ;  and  he  is  en- 
titled to  compensation.    Ih. 

NEGROEa 

1.  Bection  1  of  the  fourteenth  amendment  to  the  constitution  applies 

to  whites  as  well  as  colored  people,  as  citizens  of  the  United 
States ;  and  is  intended  to  protect  them  in  their  privileges  and 
immunities  as  such,  against  the  action,  as  well  of  their  own 
State,  as  of  other  States  in  which  they  may  happen  to  be.  Lvoe 
Stoekj  <tc  ABiodatian  v.  Cre&cetU  Cityy  <^  Co.,  888. 

2.  These  privileges  and  immunities  do  not  consist  merely  in  bein^ 

placed  on  an  equality  with  others ;  but  embrace  all  the  funda- 
mental rights  of  a  citizen  of  the  United  States  as  such.  J5. 
8.  One  of  these  fundamental  rights  is  the  right  to  pursue  any  lawful 
employment  in  a  lawful  manner ;  or,  in  other  words,  the  right  to 
choose  one^s  own  pursuit,  subject  only  to  constitutional  regula- 
tions and  restrictions.    Ih, 

Affbskticeshif  ;  Citizekb;  Coubts,  18, 14. 

NOTICE. 
Where  a  purchaser  has  notice  of  the  facts  upon  which  an  adverse 
claim  depends,  he  is  deemed  to  have  notice  of  the  consequences 
of  those  fiicts.     CuyUr  v.  Ferrillf  169. 

OFFICERS. 

1.  A  military  officer  who  orders  the  arrest  and  confinement  of  an  in- 

dividual is  bound  to  see  that  his  subordinates,  to  whom  the  exe- 
cution of  the  order  is  entrusted,  use  no  unnecessary  severity  or 
cruelty  in  carrying  it  into  execution ;  and  he  is  liable  in  dam- 
ages for  oppression  or  undue  harshness  practiced  by  them 
through  his  neglect  to  superintend  the  course  of  his  subordi- 
nates.   McCaU  V.  McDoweUy  212. 

2.  Except  in  a  plain  case  of  excess  of  authority,  where  at  first  blusih 

it  is  palpable  to  the  commonest  understanding  that  the  order 
given  is  illegal,  a  military  subordinate  should  be  held  ex- 
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cused,  in  law,  for  acts  done  in  obedience  to  the  orders  of  his 
commander.    Ih. 
8.  This  rale  is  equally  applicable  whether  the  legality  of  the  order 
depends  upon  a  question  of  &ct  or  upon  a  question  of  law.  Ih. 

4.  In  actions  for  false  imprisonment  exemplary  damages  are  only 

given  where  it  appears  that  the  wrong  of  which  the  plaintiff 
complains  was  done  with  an  evil  intention,  or  from  a  bad  mo- 
tiye.  Where  it  appears  that  the  arrest  of  the  plaintiff  was  made 
in  the  course  of  what  the  defendants  supposed  to  be  their  duty 
as  public  officers,  and  without  malice,  and  from  good  motives, 
only  compensatory  damages  should  be  given.    Ih. 

5.  Although  the  courts  cannot  directly  restrain  the  government  of 

the  United  States,  nor  the  action  of  the  president  as  the  execu- 
tive power,  nor  that  of  Congress  as  the  legislative  department ; 
yet  when  Congress  makes  an  appropriation  for  a  public  improve- 
ment, and  commits  the  execution  of  the  work  and  the  expendi- 
ture of  the  money  to  one  of  the  departments,  which  in  turn  em- 
ploys agents  to  carry  forward  the  work,  neither  such  depart- 
ment nor  its  agents  will  be  exempt  from  the  restraining  power 
of  the  courts,  if  either  seek  to  execute  the  law  in  an  unconstitu- 
tional manner; — as,  by  taking  private  property  against  the 
consent  of  the  owner  and  without  compensation.  Av^ry  v. 
FoXy  24«. 

ORDINANCE  OF  1787. 

Constitutional  Law,  7. 

PARDONS. 

1.  After  a  judgment  in  proceedings  for  a  fine,  penalty,  or  forfeiture 

has  been  rendered,  by  which  a  moiety  thereof  has  become  vested 
in  an  informer  or  other  individual,  it  is  not  within  the  power 
of  the  president  by  a  pardon  to  remit  or  release  the  moiety  thus 
accruing  to  the  individual.  His  power  is  limited  to  a  remission 
of  the  share  of  the  government  only.  8o  hddy  where  the  convic- 
tion took  place  before  the  enactment  of  section  9  of  the  internal 
revenue  act  of  July  13, 1860, 14  Stat  at  L,  140.  United  States  v. 
Harris^  110. 

2.  R  seems,  that  before  judgment,  where  the  prosecution  is  wholly  in 

the  name  of  the  United  States,  the  president  has  complete  power 
over  the  whole  case.    Ih. 

PARTITION. 

1.  During  the  civil  war  of  1861-'65,  some  of  the  devisees  of  lands 
lying  in  Georgia,  commenced  proceedings  for  a  partition  of  the 
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lands,  in  one  of  the  toxats  of  Georgia.  A  jMUtition  was  ordered 
and  a  sale  made.  At  the  time  when  the  proceedings  were 
pending  one  of  the  devisees  was  in  the  discharge  of  his  dnties 
as  a  surgeon  in  the  United  States  army ;  and  was  prevented 
firom  commnnication  with  the  State  of  Georgia,  by  the  war. 
Heldy  that  the  proceedings  of  the  Georgia  oonrt  were  void,  as 
against  such  devisee,  for  want  of  jurisdiction.  Cuyhr  v. 
FerriU,  169. 
2.  The  rule  asserted  by  some  authorities,  that  a  biU  in  equity  for 
partition  should  be  dismissed  where  the  title  is  denied,  or  an 
adverse  possession  asserted,  and  the  parties  left  to  establish 
their  rights  at  law, — questioned.    Ih. 

PARTNERSHIP. 
Where  two  persons  composing  a  partnership  make  and  sign,  in 
their  partnership  name,  a  false  return  to  the  assessor  of  inter- 
nal revenue,  they  may  be  jointly  indicted  therefor.     United 
Statu  V.  McOinnii,  1^. 

PATENTS. 

1.  Upon  a  bill  to  restrain  an  infringement  of  a  patent,  if  it  is  shown 

that  defendants  have  formerly  been  engaged  in  infringing,  the 
mere  fact  that  since  the  commencement  of  the  suit  they  have 
ceased  to  do  so,  and  do  not  threaten  to  renew  their  sales,  is  not 
an  answer  to  an  application  for  a  preliminary  injunction  to 
restrain  the  continuance  or  renewal  of  such  infringement  Pot- 
ter V.  Crouell^  89. 

2.  An  assignment  of  an  interest  in  an  invention  and  of  letters  patent 

therefor,  made  during  the  original  term,  carries  no  interest  in  a 
subsequently  extended  term,  unless  it  contains  a  provision 
to  that  effect.  JenkiM  v.  NicoUon  Pavement  Co,,  567. 
8.  An  assignment  which  grants  ^'all  the  right,  title  and  interest 
which  I  (the  assignor)  have  in  said  invention  and  letters 
patent "  ..."  to  be  held  and  enjoyed  by"  (naming  the  assignee, 
&c.)  "  to  the  fuU  end  of  the  term  for  which  the  said  letters 
are  or  may  be  granted,"  does  not  operate  to  pass  a  subsequent 
extension.  The  words  "  for  which  said  letters  may  he  grantedy'^ 
may  pass  a  subsequent  reissue  of  the  letters  for  the  residue  of  the 
original  term,  but  cannot  be  construed  as  including  an  extended 
term.    Ih, 

PAYMENT. 
1.  The  fact  that,  during  the  civil  war  of  1861-^65,  a  citizen  of  one 
of  the  self-styled  Confederate  States,  being  indebted  to  a  citizen 
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of  a  loyal  State,  was  compelled  to  pay,  and  did  pay  the  amount 
of  the  demand  into  the  treasury  of  the  Confederate  State, 
imder  a  statute  of  that  State  for  the  sequestration  of  estates 
of  alien  enemies,  forms  no  defense  to  an  action  brought  by  the 
creditor,  in  a  court  of  the  United  States,  since  the  war  was  ter- 
minated, to  recover  the  demand.    8hortridge  y.  Macon^  68. 

2.  The  acts  of  citizens  of  the  Confederate  States,  before  and  during 
the  ciyil  war,  setting  aside  the  preyious  State  goyemments, 
uniting  in  the  confederation,  and  making  war  upon  the  United 
States,  were  ncyer  operative  to  accomplish  a  separation  of  such 
States  from  the  Union ;  nor  can  they  discharge  a  citizen  of  one 
of  those  States  from  any  duty,  or  rclieye  him  from  any  respon- 
sibility.   Il>. 

8.  The  levying  war  against  the  United  States,  committed  by  the 
citizens  of  the  Confederate  States,  was  treason  against  the 
United  States.  Neither  the  pretended  acts  of  secession,  nor  the 
magnitude  or  fermidable  character  of  the  war,  could  modify  the 
offense,  or  constitute  a  Confederate  State  government  de  fcusto^ 
so  as  to  create  civil  rights  which  could  outlast  the  war.    Ih. 

4.  A  payment  of  purchase  money  made  in  ", Confederate  notes," 
although  made  while  the  civil  war  of  1861-65  was  still  pend- 
ing, and  in  one  of  the  so-called  Confederate  States,  where  such 
notes  were  then  the  usual  currency,  and  although  the  notes 
were  accepted  as  money,  cannot  constitute  the  party  making 
the  payment  a  Ixmafde  purchaser  for  value,  so  as  to  entitle  him 
to  equitable  protection  or  relief  in  the  circuit  court.  Cuyler  v. 
FemU,  169. 

PENSIONS. 

CoNSTinmoNAii  Law,  3-5. 

PLEADING. 

The  defendant  in  an  information  to  enforce  a  forfeiture  under  the 
internal  revenue  laws,  may  take  advantage  of  the  fact  that  the 
prosecution  was  not  instituted  within  the  time  limited  by  law 
for  commencing  it,  under  the  general  issue.  He  is  not  required 
to  plead  specially.     TJnUed  States  v.  Six  Fermenting  Tuba,  268. 

PRACTICE.  » 

Gknbrally. 

1.  The  commingling  of  law  and  equity  in  the  same  proceeding, 
which  is  allowed  in  the  State  courts  of  Georgia,  is  unknown 
in  the  national  courts  held  within  that  State.    These  sit  dia- 
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tinctly  as  courts  of  law,  or  as  courts  of  equity.  Shiford  y. 
CdMiH  802. 
6.  It  is  not  necessary,  in  order  to  establish  that  a  particular  mode 
of  proceeding  has  been  adopted  by  a  United  States  court,  that 
there  should  be  found  a  written  rule  declaring  such  adoption. 
'  The  practice  of  a  court  may  be  established  without  the  existence 
of  a  positiYe  written  rule.     UnUed  Stata  y.  SteteMon^  495. 


8.  The  district  courts  have  an  undoubted  power,  in  the  exercise  of  a 
sound  judicial  discretion,  to  permit  a  libel  to  be  amended. 
United  8t<Ue$  Y.  One  hundred  and  twenty-three  easke  of  DietiUed 
Spiritt,  578. 

4.  If  an  application  to  amend  a  libel  proposes  to  introduce  a  new 

cause  of  action,  it  is  usual  to  allow  the  amendment  when  the 
new  cause  of  action  corresponds  in  character  and  is  kindred  in 
nature  to  that  presented  in  the  original  libel ;  but  if  the  amend- 
ment introduces  a  new  substantiye  cause  of  action  and  a  new 
charge  against  the  defendant,  it  is  disallowed.    Ih, 

5.  A  libel  of  information  was  filed  under  a  section  of  statute  impos- 

ing punishment  for  disposiug  of  property  subject  to  internal  rey- 
enue  tax,  in  fraud  of  the  reyenue  lawa  The  government  applied 
for  leave  to  amend  by  adding  a  count  founded  on  another  sec- 
tion of  the  statute,  which  imposed  punishment  on  a  manu&c- 
turcr,  Ac,  who  should  neglect  to  make  returns  of  his  manu&c- 
tures  to  the  proper  revenue  officer.  Seld,  that  this  was  a  sub- 
stantially new  charge,  and  that  the  leave  must  be  reAised.    Th. 

Appeal. 

6.  The  objection  that  the  district  court  has  not  jurisdiction  of  a 

cause  of  seizure  under  the  laws  of  impost,  navigation,  and  trade, 
because  it  does  not  appear  that  the  property  was  seized  before 
.the  proceedmg  was  commenced,  maybe  urged  successfully  upon 
appeal  in  the  circuit  court,  notwithstanding  it  was  not  taken  in 
the  district  court     The  Fideliter,  577. 

Abkest. 

7.  A  statute  providing  in  general  terms  that  an  order  of  arrest  may 

be  issued  whenever  certam  facta  appear  by  affidavit  is  satisfied 
if  the  requisite  facts  appear  by  a  Mly  verified  complaint,  and 
this  complaint  is  laid  before  the  court  on  applying  for  the  order 
of  arrest.     United  States  v.  Walehy  66. 

8.  A  certified  copy  of  an  information  filed  for  an  ofiense  against  the 

laws  of  the  United  States,  without  copies  of  some  oath  or  afiSr- 
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mation  to  hcts  showing  probable  cause  to  believe  the  defendant 
guilty,  does  not  authorize  issuing  a  warrant  of  arrest.  United 
States  T.  Shepard,  431. 
0.  It  is  not  lawful  to  arrest  a  person  in  one  district,  for  an  alleged 
offense  against  the  laws  of  the  United  States,  and  remove  >^ini 
to  another  district  for  examination ;  nor  can  a  district  judge  au- 
thorize such  removal.  The  offender,  upon  being  arrested,  is  en- 
titled to  be  taken  before  the  proper  officer  of  the  district  in 
which  the  arrest  is  made,  for'examination ;  and  if  probable  cause 
is  not  shown,  or  if  (the  case  being  bailable)  he  gives  bail,  he  is 
entitled  to  be  discharged.  It  is  only  after  a  commitment  upon 
the  results  of  such  examination  that  an  order  can  be  made  to 
remove  him  to  the  district  in  which  the  trial  is  to  be  had.    Id. 

Attachmbnt. 

10.  Under  the  practice  which  has  prevailed  in  the  district  court  for 
the  southern  district  of  New  York,  an  attachment  may  be  issued 
in  aid  of  a  common  law  information  prosecuted  by  the  United 
Btates.     United  States  v.  Stevenson,  495. 

Costs. 

11.  The  fiict  that  the  deposition  of  a  witness  has  been  taken  upon  a 

dedimue  poteUatem,  and  is  on  file,  forms  no  objection  to  the  allow- 
ance  of  the  traveling  fees  of  such  witness,  in  the  taxation  of 
costs,  if  he  attended  and  was  examined  in  person.  Anderson  v. 
Moe,  299. 

12.  Under  the  fee  bill  of  February  a,  1858,  as  well  as  under  former 
laws,  the  successful  party  is  entitled  to  tax  travel  fees  of  a  wit- 
ness who  resides  out  of  the  State  and  more  than  one  hundred 
miles  from  the  place  of  trial,  and  who  attends  voluntarily,  upon 
mere  request.    Tb, 

Motions. 

18.  In  modem  practice  the  courts  incline  to  allow  a  question  of  reg- 
ularity in  the  proceedings  in  a  cause  to  be  raised  and  deter- 
mined upon  a  motion  in  the  cause,  instead  of  requiring  the 
party  aggrieved  to  sue  out  a  writ.    Shuford  v.  CaiUy  802. 

14.  A  judgment  and  subsequent  proceedings,  had  in  a  circuit  or  dis- 
trict court,  which  are  void  for  want  of  jurisdiction,  may  be 
vacated  upon  motion  in  the  same  court,  notwithstanding  the 
expiration  of  the  term  at  which  the  judgment  was  rendered.    lb. 

Process. 

15.  Section  1  of  the  act  of  May  19, 1828, 4  Stat  at  L.  278,  relative  to 
process  of  the  United  States  courts,  does  not  apply  within  States 


622  Ii<n>EX. 


PRACTICE— Cim^m««^ 

which  were  memben  of  the  Union  before  September  29, 17S9. 
And  the  act  of  May  8, 1792,  does  not  adopt,  prospectiYely,  laws 
which  may  have  since  been  paseed  by  the  States  (though  it  ena- 
bles the  seroral  coorts  to  adopt  them),  but  only  adopts  those 
then  existing.     United  8tate$  ▼.  /^gceruon,  495. 

16.  The  forms  of  process  (except  style)  and  modes  of  proceedmg  in 
the  United  States  courts,  sitting  within  the  thirteen  States 
which  originally  composed  the  Union,  in  actions  at  common 
law,  are  the  same  as  those  which  were  employed  in  the  supreme 
courts  of  the  States,  respectively,  on  Hay  8, 1792;  except  so  hr 
as  the  United  States  comts  may  have  prescribed  altera- 
tiona.    lb, 

Bekoyal  of  Causes. 

17.  A  State  court  has  no  power  to  entertain  an  appeal  or  other  pro- 
ceeding to  review  an  order  made  in  such  court  granting  a  peti- 
tion to  remove  a  cause  from  the  State  court  to  a  court  of  the 
United  States ;  nor  can  the  State  court  withhold  or  delay  the 
transfer  of  the  record  from  its  clerk^s  office  to  the  United  States 
court  pending  any  such  review.    Akerly  v.  VUaSy  284. 

18.  An  application  in  a  State  court  for  the  removal  of  a  cause  to  a 
United  States  court,  made  after  trial  and  judgment  in  a  State 
court  of  original  jurisdiction,  and  judgment  of  a  State  court  of 
appellate  jurisdiction,  which  in  effect  reverses  the  judgment 
below  and  orders  a  new  trial  or  hearing,  is  in  season,  where  the 
application  is  made  under  the  act  of  March  2, 1867, 14  Stat,  at 
L,  558, — ^which  authorizes  the  petition  to  be  filed  at  any  time 
'*  before  the  final  hearing  or  trial  ^^  of  the  suit  The  reversal  and 
order  for  a  new  trial  or  hearing  open  the  case  to  litigation  the 
same  as  if  no  judgment  had  ever  been  rendered.    Tb. 

19.  A  non-resident  plaintiff^  who  has  brought  an  action  at  law  in  a 

State  court  against  a  citizen  of  the  State  in  which  the  suit  is 
brought  and  the  citizen  of  another  State,  the  latter  of  whom 
voluntarily  appears,  may,  by  complying  with  the  act  of  Con- 
gress of  March  2, 1867, 14  Stat,  at  L.  558,  obtain  a  removal  of 
the  cause,  as  to  all  the  defendants,  to  the  proper  circuit  court 
of  the  United  States.    Sanda  v.  Smithy  868. 

20.  The  various  acts  of  Congress  relating  to  the  removal  of  causes 
.    from  the  State  to  the  Federal  courts,  discussed,  and  their 

construction  and  operation  explained,  by  Dillon,  Circuit 
Judge.    lb. 

In  OKonsAL  Cases. 

21.  Where  a  motion  to  quash  an  indictment  is  fomided  upon  the 
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allegation  that  no  evidence  whatever  of  defendant's  guilt  waa 
adduced  in  support  of  the  application  for  a  warrant  for  his 
arrest,  the  court  may  inquire  into  this  allegation,  and,  if  it  is 
established,  quash  the  indictment ;  though  they  cannot  inquire 
into  the  sufficiency  of  such  evidence,  if  any  was  produced. 
United  States  v.  Shepard^  481. 

22.  Criminal  proceedings  in  the  courts  of  the  United  States  are 
according  to  the  course  of  the  common  law ;  except  so  far  as 
has  been  otherwise  provided  by  the  constitution  or  acts  of  Con- 
gress. They  are  not  affected  by  the  laws  of  the  several 
States.    11, 

28.  Hence  it  is  not  necessary  that  the  names  of  witnesses  for  the 
prosecution  should  be  indorsed  on  the  indictment  or  information 
preferred  in  one  of  those  courts;  although  such  indorsement 
may  be  required  by  statute  of  the  State.    /(. 

24.  An  offense  against  the  laws  of  the  United  States,  wliich  is  of  a 
character  not  capital  or  infiimous,  may  be  prosecuted  in  the 
courts  of  the  United  States,  by  an  information,  according  to  the 
course  of  the  common  law.    Ih, 

2o.  The  proper  course  of  proceeding  in  issuing  a  criminal  informa- 
tion,  explained.    Ih. 

PROCESS 

Practicb,  15,  16, 

REAL  PROPERTY. 
The  definition  of  a  vested  remainder  given  in  Doe  d.  Poor  0.  Consi- 
dine,  6  WaU,  458, — viz :  "  a  vested  remainder  is  where  a  present 
interest  passes  to  a  certain  and  definite  person,  but  to  be  enjoyed 
in  Mure," — approved  and  applied.     Cuyler  v.  Ferrill,  169. 

REMOVAL  OF  CAUSES. 
Pbactice,  17-20. 

REVENUE. 

Duties  ;  Intebsstal  Revenue 

SALES. 
1.  A  dona  fide  purchaser  of  personal  property,  which  has  been  for- 
feited to  the  government  by  previous  acts  of  the  former  owner, 
is  not  protected  against  the  title  of  the  government.  The  right 
of  the  government  founded  on  the  forfeiture  must  prevail  over 
any  title  acquired  by  purchase  subsequent  to  the  forfeiture. 
United  States  v.  Fift/y-^  barrels  of  Whiskey^  93. 


624  Index. 


SALES —  Continued. 

8.  Where  one  who  has  purchased  property, — such  as  spirits, — ^which 

had  been  prerionaiy  forfeited  to  the  govemment,  has  mixed  it 
(although  in  good  &ith)  with  other  property  free  from  forfeitm^ 
so  that  it  can  no  longer  be  identified,  the  conrts,  in  enforcing 
the  forfeiture,  cannot  make  any  division  of  the  aggregate  be- 
tween the  claimant  and  the  goremment  All  the  forfeited 
property  must  be  deliyered  to  the  goyemment ;  and  if  this,  by 
reason  of  the  admixture,  necessitates  the  delivery  of  the  other, 
the  claimant  most  bear  the  loss.    Fb. 

SEAMEN. 

1.  A  seaman  who  has  received  an  injury  or  contracted  a  disease 
while  in  the  service  of  the  ship,  is  entitled  to  be  cured  or  cared 
for  at  the  expense  of  the  ship.  This  right  is  an  ingredient  in 
the  compensation  to  be  paid  to  the  seaman  under  the  contract 
of  shipment;  and  is  enforced  by  an  award  of  additional  wages. 
The  Ben,  Flint,  126. 

9.  The  general  rule  that  a  seaman  is  entitled  to  be  cured  at  the  ex- 

pense of  the  ship,  is  applicable  to  seamen  employed  on  the  lakes 
and  navigable  rivers  within  the  United  States.  Th. 
8.  The  claim  of  the  seaman  to  be  cured  at  the  expense  of  the  ship  is 
not  forfeited  because  the  hurt  or  sickness  may  have  be^i  in- 
curred through  his  negligence,  unless  something  more  is  shown 
than  mere  ordinary  carelessness,  consistent  with  good  faith  in 
the  prompt  discharge  of  duty  in  obedience  to  orders.  To  for- 
feit the  claim,  the  disability  or  sickness  of  the  seaman  must  be 
owing  to  vicious  or  unjustifiable  conduct ;  such  as  gross  negli- 
gence operating  in  the  nature  of  a  fraud  u^n  the  owners, — ^will- 
ful disobedience  to  orders, — persistent  neglect  of  duty.    lb, 

4.  II  seeme,  that  where  the  sickness  or  disability  of  the  seaman  is 

caused  or  aggravated  by  the  neglect  or  misconduct  of  any  of  the 
officers  of  the  ship,  an  allowance  may  be  made  to  the  seaman  for 
the  expenses  of  his  care,  beyond  the  termination  of  the  voy- 
age,   lb. 

5.  But  in  the  absence  of  misconduct  or  neglect  on  the  part  of  some 

officer,  the  obligation  of  a  vessel  to  provide  for  a  disabled  or 
sick  seaman  is  only  co-extensive  with  the  obligation  of  the  sea- 
man to  the  vessel.  It  terminates,  in  ordinary  cases,  when  the 
shipping  contract  is  dissolved.    lb. 

SEIZURES. 
The  jurisdiction  of  the  district  courts  over  causes  of  seizure,  under 
the  laws  of  impost,  navigation,  and  trade,  under  section  9  of  the 
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judiciary  act  of  1789, 1  Stat,  at  X.  77,  does  not  attach  unless  it 
is  alleged  and  proved  that  the  property  proceeded  against  was 
openly  and  visibly  seized  prior  to  t^  commencement  of  such 
proceeding ;  either  witidn  the  district  where  the  proceeding  is 
had,  or  upon  the  high  seas,  and  afterwards  brought  within  such 
district     The  Fidditer,  577. 

SHIPPING. 

1.  The  fact  that  prohibited  articles  are  secretly  introduced  on  board 

a  vessel  by  persons  employed  as  hands  (such  as  a  cook  or 
waiter),  at  the  will  of  the  master,  merely,  does  not  expose  the 
vessel  to  forfeiture  under  a  statute  (such  as  act  of  March  2, 1799, 
§  10^,  1  Stat,  at  X.  701,  which  imposes,  as  the  punishment  for 
importing  specified  articles,  a  forfeiture  of  the  ship  in  which 
they  have  been  imported ;  provided  the  articles  in  question  are 
brought  on  board  without  the  knowledge  or  consent  of  the  mas- 
ter or  owners,  and  in  defiance  of  reasonable  regulations  prescribed 
on  board  the  ship  for  securing  conformity  to  the  law.  The 
Gawmor  Cmhmany  14. 

2.  If  the  master  connives  at  such  acts  of  the  hands  on  board  the  ves- 

sel, she  may  be  rendered  liable  to  forfeiture ;  as  the  owners  are 
liable  for  the  acts  of  the  master  in  the  discharge  of  his  duties  as 
such.  But  they  are  not  necessarily  liable  for  the  acts  of  all  per- 
sons employed  by  the  master  on  board  the  ship.  Ih, 
To  entitle  a  material-man  to  claim  a  maritime  lien  upon  a  vessel 
for  suppties  furnished  to  her  in  a  foreign  port,  upon  the  order  of 
the  master,  he  must  show  that  the  supplies  in  question  were  ne- 
cessary to  the  vessel,  and  also  that  some  special  exigency  or  ne- 
cessity existed  to  require  the  master  to  obtain  them  upon  the 
credit  of  the  vessel  To  show  only  that  the  supplies  were  needed, 
it  is  not  enough.     The  Ltdu,  191. 

4.  A  port  in  another  State  from  that  in  which  a  vessel  is  enrolled 
and  registered,  is  deemed,  in  the  absence  of  special  &cts  con- 
trolling the  question,  a  ^^  foreign ''  port,  within  the  rule  which 
confines  the  maritime  lien  for  supplies  to  cases  of  supplies  fur- 
nished in  a  foreign  port.    Ih. 

6.  Courts  of  bankruptcy  will,  in  general,  give  effect  to  liens  accord- 
ing to  priority  of  date.    Seotfe  Otue^  886. 

6.  Maritime  liens,  which  by  the  law  of  the  admiralty  would  take  pre- 

cedence over  charges  of  an  earlier  date,  may,  however,  be  ac- 
corded a  similar  preference  in  a  court  of  bankruptcy.    lb. 

7.  A  lien  for  supplies,  &c.  furnished  to  a  vessel,  founded  upon  a  State 

statute,  and  not  of  a  strictly  maritime  character,  may  be  recog- 
40 
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nized  and  enforoed,  in  ft  court  of  bankruptcy ;  but  it  cannot  re> 
late  back,  as  a  maritime  tien  may  do,  eo  as  to  take  priority  over 
a  mortgage  recorded  prior  to  the  creation  <^  such  tien.  J(. 
8.  The  owners  of  a  steam-tog  or  tow-boat,  engaged  in  the  bnsineaa 
of  towing  TeaselB  from  point  to  point,  bnt  not  receiving  the  Tea- 
sels or  the  property  on  board  of  them  into  their  care  or  custody 
otherwise  than  is  inyolved  in  the  mere  act  of  towage,  are  not 
liable  as  common  carriers  in  respect  of  saeh  employment  To 
charge  them  for  an  iignry  to  the  tow,  each  injury  must  be  shown 
to  hare  resulted  from  some  neglect  or  fault  in  the  management 
of  the  tug.     The  NeaffUy  465. 

EVIDENCB,  1. 

SMUGGLING. 

Shifpiho,  1,  2. 

STATES. 

1.  The  circuit  courts  are  competent  to  take  cognizance  of  an  action 

prosecuted  by  a  State.     Georgia  y.  Atkinif  2d. 

2.  Criminal  proceedings  in  the  courts  of  the  United  States  are  ac- 

cording to  the  course  of  the  common  law;  except  so  fiur  as  has 
been  otherwise  prorided  by  the  constitution  or  acts  of  CongressL 
They  are  not  affected  by  the  laws  of  the  several  States.  United 
States  V.  8hepardy  481. 

3.  Hence  it  b  not  necessary  that  the  names  of  witnesses  for  the  pros- 

ecution should  be  indorsed  on  the  indictment  or  information 
preferred  in  one  of  those  courts ;  although  such  indorsement 
may  be  required  by  statute  of  the  State.    lb. 

4.  The  effect  of  a  Judgment  of  a  United  States  court,  as  a  lien  upon 

the  lands  of  defendant,  cannot  be  restricted  by  State  statutes, 
or  by  the  construction  placed  by  the  State  courts  ux>on  such 
statutes.     CarroU  v.  Watkim,  475. 

5.  A  State  statute  requiring  judgments  to  be  enrolled  in  the  county  in 

which  the  lands  to  be  affected  tie,  before  they  can  become  Hens 
on  real  property,  has  no  effect  upon  the  lien  of  a  judgment  of 
a  court  of  the  United  States.    Such  judgment  becomes  a  lien  on 
lands  throughout  the  district  in  which  it  is  recovered.    Ih. 
Habeas  Corpus,  1-3 ;  Ihdiaks  ;  Pbacticb,  17-19. 

STATUTES. 

1.  The  word  ^*  corporation,"  as  used  in  a  revenue  law  declaring  that 
every  person  or  corporation  owning  a  railroad,  &c^  shaU  be 
subject  to  a  tax  in  respect  thereof  (Act  of  June  80,  1864,  $  108, 
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13  sua.  at  L.  275,  as  amended  by  Act  of  March  3, 1865, 14  Id, 
185),  does  not  indnde  a  State.  A  railroad  wholly  owned  by  a 
State,  managed  by  State  agents,  and  the  profits  of  which  form  a 
part  of  the  rerenue  of  the  State,  is  not  liable  to  taxation  mider 
such  a  law.     Georgia  y.  AjSeins^  23. 

2.  The  Giyil  rights  bill  is  not  a  penal  statute.    It  is  a  remedial  one, 

and  is  to  be  liberally  constraed«     United  States  y.  Rhodes^  28. 

3.  The  extent  to  which  State  laws  abolishing  or  restricting  imprison- 

ment for  debt,  are  adopted  for  the  guidance  of  the  United 
States  courts, — explained.     United  States  y.  Wodsh,  66. 

4.  It  eeenu,  that  a  State  law  forbidding  ^  imprisonment  for  debt, 

except  in  cases  of  fraud  ,^'  should  be  construed  as  meaning  to 
prohibit  imprisonment  for  debt  arising  upon  contract,  except  in 
cases  of  fraud,  and  should  not  be  deemed  to  extend  to  imprison- 
ment upon  a  judgment  for  a  statute  penalty.    lb, 

5.  A  statute  proyiding  in  general  terms  that  an  order  of  arrest  may 

be  issued  wheneyer  certain  &cts  appear  by  affidavit  is  satisfied 
if  the  requisite  facts  appear  by  a  Mly  yerified  complaint,  and 
this  complaint  is  laid  before  the  court  on  applying  for  the  order 
of  arrest    Il>, 

6.  The  general  rule  in  respect  to  the  time  when  a  forfeiture  takes 

efiect,  is,  that  when  a  statute  denounces  a  forfeiture  of  property 
as  the  punishment  of  a  yiolation  of  law,  if  the  denunciation  is 
expressed  in  direct  terms  and  not  in  the  altematiye,  the  forfeit- 
ure takes  place  at  the  time  when  the  offense  is  committed,  and 
operates  at  that  time  as  a  statutory  transfer  of  the  right  of  prop- 
erty to  the  goyemment  United  States  y.  Fifty-six  barrels  of 
Whiskey,  93. 

7.  No  distinction  exists,  in  this  respect,  between  the  operation  of  a 

statute  which  declares  that,  for  a  specified  offense,  the  property 
designated  shaU  beforfeitedy  and  one  which  declares  that  the 
offender  shall  forfeit  the  property.    lb. 

8.  Under  a  statute  which  punishes  one  who  shall  ^'  utter  ^  or  **  pass  '* 

spurious  notes,  knowing  them  to  be  such,  with  intent  to  defraud, 
and  which  does  not  in  terms  require  that  they  be  uttered  as  true 
or  genuine  (Act  of  June  80,  1864,  13  Stat,  at  L.  221,  §  10), 
a  defendant  may  be  conyicted  of  uUering  or  passing,  upon 
proof  that  he  sold  and  deliyered  the  notes  as  spurious  notes  to 
another  person  with  intent  that  they  should  be  passed  upon  the 
public  as  genuine.     United  States  y.  Nelson^  135. 

9.  The  words  ** uttering"  and  ^'passing,"  used  of  notes,  do  not 

necessarily  import  that  they  are  transferred  as  genuine;  the 
terms  include  any  deliyery  of  a  note  to  another  for  yalue,  with 

intent  that  it  shall  be  put  into  circulation  as  money.    lb. 
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10.  The  &ct  that  other  proyiaions  of  statute  exist  which  expressly 
proTide  a  punishment  for  telling  spnnoas  notes,  does  not  pre- 
vent conyicting  a  defendant  under  an  indictment  for  passing^ 
uttering^  and  punishing  such  notes,  up<m  |Nroof  that  he  sold 
them  as  spurious,  with  intent  that  the  purchaser  should  cause 
them  to  be  put  in  circulation  as  genuine.    Ih, 

11.  To  authorize  a  conyiction  under  a  penal  statute  prescribing  a  pun- 
ishment for  "  willfully'^  removing  an  offidal  seal  from  property 
which  has  been  sealed  up  by  officers  of  the  customs,  it  must  ap- 
pear that  the  defendant  not  only  intended  to  remove  the  seal, 
but  that  he  had  at  the  time  a  knowledge  of  its  character.  One 
who  removes  such  a  seal  in  ignorance  of  its  character,  and  in 
the  honest  execution  of  a  supposed  duty  in  the  care  and  trans- 
portation of  the  property,  is  not  liable  to  punishment  under  the 
statute,  for  the  reason  that  he  cannot  be  deemed  to  have  acted 
mU/uUy.     United  States  v.  Three  JSaibvad  Can,  106. 

12.  The  punctuation  of  a  statute,  as  printed,  afTcnrds  no  very  decisive 
test  of  construction ;  but  may  be  regarded  as  one  indication  of 
the  meaning.    lb. 

18.  In  general,  where  an  action  for  the  recovery  of  a  penalty  or  a 
proceeding  to  enforce  a  forfeiture  is  pending  at  the  time  of  the 
repeal  of  the  statute  imposing  such  penalty  or  forfeiture,  or  is 
instituted  afterwards,  the  repeal  is  a  bar  to  the  action  or  pro- 
ceeding, unless  the  repealing  act  contains  a  saving  clause. 
United  States  v.  Six  Fermenting  Tubs,  268. 

14.  The  internal  revenue  act  of  1866,  in  repealing  the  act  of  1864 
contains  a  saving  clause  (section  70)  which  operates  to  preserve 
and  continue  demands  which  vested,  and  proceedings  which 
were  commenced  under  the  act  of  1864.    Ih. 

15.  A  revenue  law  ought  to  be  liberally  construed,  with  a  view  to  at- 
tain the  object  for  which  it  is  enacted, — viz :  the  raising  a  rev 
enue.     United  States  v.  Olney^  275. 

10.  A  regulation  of  the  treasury  department,  made  in  ptirsuance  of 
an  act  of  Congress,  becomes  a  part  of  the  law,  and  is  of  the  same 
force  as  if  incorporated  in  the  body  of  the  act  itself  UniUd 
States  V.  Barrows^  851. 

17.  Where  the  statute  declaring  an  offense  and  its  punishment  is  re 
pealed,  without  a  provision  saving  pending  prosecutions,  an  in- 
dictment previously  found,  but  not  yet  tried,  should  be  quashed 
on  motion.  There  is  no  longer  an  offense ;  and  no  one  can  be 
punished  for  what  is  not  an  offense  at  the  time  of  punishment. 
United  States  v.  Finlay,  864. 

18.  The  provisions  of  section  2  of  the  act  of  March  81,  1868,  which 
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repeal  sectioDfl  94  and  95  of  the  internal  revenue  law  of  June  30, 
1864,  and  acts  amendatory  thereof,  do  not  operate  to  preserve 
prosecutions  commenced  but  not  carried  to  judgment  before  the 
repeal  took  effect.  IK 
10.  In  an  action  brought  by  plaintiffs,  claiming  to  sue  as  a  corpora- 
tion, the  defendant,  by  plea,  denied  the  plaintifis'  incorporation ; 
setting  up  a  general  statute  of  the  State  which  prohibited  any 
charter  fix)m  taking  effect  until  a  certain  fee  should  have  been 
paid  into  the  State  treasury ;  and  averring  that  the  plaintiffs 
had  not  made  the  required  payment.  It  appeared  that  the  fee 
was  not  paid  until  after  the  plea  was  filed. 

Ileld^  1.  That  the  circuit  court  was  bound  to  take  notice  of 
the  State  statute,  and  to  enforce  it,  in  the  same  manner  as  the 
State  courts  would  do. 

2.  That,  under  the  statute,  the  plaintiff  were  not  competent 
to  sue  as  a  corporation,  at  the  time  of  commencing  their  action, 
by  reason  of  the  omission  to  make  the  payment  required ;  and 
that  the  plea  must  therefore  be  sustained.  Union  Barge  Shoe 
Works  V.  Levm^  619. 
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Act  of  July  4,  1864,  13  8UU.  at  L.  387.     UnUed  BtaUt  v.  Fair- 

chadt,  74. 
Act   of  March   3,  1863,   13   Stat,  at  L.  489.     Vniifd  State*  t.  Bar- 

TOMt,  8S1. 

Act  of  Much  3,  1865,  13  Stat  at  L.  491.  United  8tale$  t.  Thrw 
Eorta,  426. 

Act  of  April  9,  1806,  14  Stat,  at  L.  37.  UaUed  State*  t.  Rhode*,  SS ; 
Turner'*  C/iM,  84;  Lire  Stock,  die  Amoeiation  y.  Crtteent 
City,  ite.  Co.,  388. 

Act  of  July  13,  1866,  14  StaL  at  L.  98.  Georgia  t.  AtHa*,  23; 
UaUtd  StaUt  V.  EarrU,  110;  United  StaU*  t.  Sin  Fermenting 
Tvb*,  268;  United  State*  t.  Olaer/,  2TS;  JTeniJor't  Cow,  817; 
United  State*  y.  Sinunu,  470. 

Act  of  March  3,  18U7,  14  Stat,  at  £.617.  CampMT*  Com,  185; 
Drigg*  y.  Moore,  440 ;  Tory*  Gate,  508 ;  Jiwtm'  Cow,  614, 

Act  of  Mareh  9,  1867,  11  Stal.  at  L.  553.  Jier/y  t.  VUa*,  284 ; 
£ani»  T.  Smith,  868. 

Act  of  March  31,  1868,  15  Stat,  at  L.  58.  Oitit«i  Sfaf^t  t.  Fin- 
lay,  804. 

Act  of  Julj  20, 1869.     15  Stat,  at  L.  185.     Meador't  Cam,  317. 

■IMF, 

In  computing  the  time  within  which  an  appeal  in  b&nkniptcj  most 
be  taken,  Sunda;  is  to  be  counted,  except  that  whea  the  last 
da;  would  &U  on  Sunday,  that  Sundsj  is  to  be  excluded.  Tor¥* 
Ca»e,  503. 

MAL 

1.  A  circuit  court  has  power  to  set  &nde  a  rerdict  upon  the  gromid 
that  it  is  against  the  weight  of  evidence,    Hani  v.  flwin,  556. 

3.  The  power  to  set  aside  a  verdict  as  against  the  weight  of  evidence 
should  onlj  be  eserdsed  where  the  court  can  clearly  see  that 
the  jury  have  acted  under  some  mistake  or  from  some  improper 
motive ;  where  there  has  been  some  mistrial  apparent  to  every 
impartial  mind  without  labored  examination ;  or  where  the  jury 
have  plainly  departed  froA  some  rule  of  law,  or  made  unwar- 
ranted deductions  Ixom  the  evidence.    H. 

■ENDOR  AND  PURCHASER. 

Where  a  purchaser  has  notice  of  the  facts  upon  which  an  adveiae 
claim  depends,  he  is  deemed  t«  have  notice  of  the  consequences 
of  those  itets.     Cuyler  v.  FerriU,  169. 
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VERDICT. 
Tbial. 

WAR. 

1.  The  fact  that,  during  the  ciyil  war  of  1861-65,  a  citizen  of  one  of 

the  self-styled  Confederate  States,  being  indebted  to  a  citizen 
of  a  loyal  State,  was  compelled  to  pay,  and  did  pay  the  amount 
of  the  demand  into  the  treasury  of  the  Confederate  State,  under 
a  statute  of  that  State  for  the  sequestration  of  estates  of  alien 
enemies,  forms  no  defense  to  an  action  brought  by  the  creditor, 
in  a  court  of  the  United  States,  since  the  war  was  terminated,  to 
recover  the  demand.    Shortridge  v.  Macon^  58. 

2.  The  acts  of  citizens  of  the  Confederate  States,  before  and  during 

the  civil  war,  setting  aside  the  previous  State  governments,  unit- 
ing in  the  confederation,  and  making  war  upon  the  United 
States,  were  never  operative  to  accomplish  a  separation  of  such 
States  from  the  Union ;  nor  can  they  discharge  a  citizen  of  one 
of  those  States  from  any  duty,  or  relieve  him  from  any  responsi- 
biUty.    n. 

8.  The  levying  war  against  the  United  States,  committed  by  the  cit- 
izens of  the  Confederate  States,  was  treason  against  the  United 
States.  Neither  the  pretended  acts  of  secession,  nor  the  magni- 
tude or  formidable  character  of  the  war,  could  modify  the  of- 
fense, or  constitute  a  Confederate  State  government  de  faeto^  so 
as  to  create  civil  rights  which  could  outlast  the  war.    Ilh 

i.  The  courts  of  the  United  States  will  take  judicial  notice  of  the 
existence  of  the  civil  war  of  1861-65 ;  and  of  the  facts  of  public 
history  connected  with  its  origin  and  progress.  Cuyler  v.  FerriU 
169. 

5.  During  the  civil  war  of  1861-65,  some  of  the  devisees  of  landB  ly- 

ing in  Georgia,  commenced  proceedings  for  a  partition  of  the 
landS)  in  one  of  the  courts  of  Qeorgia.  A  partition  was  or- 
dered and  a  sale  made.  At  the  time  when  the  proceedings  were 
pending,  one  of  the  devisees  was  in  the  discharge  of  his  duties 
as  a  surgeon  in  the  United  States  army ;  and  was  prevented  from 
communication  with  the  State  of  Georgia,  by  the  war.  Hdd^ 
that  the  proceedings  of  the  Georgia  court  were  void,  as  against 
such  devisee,  for  want  of  jurisdiction.    Ih, 

6.  A  payment  of  purchase  money  made  in  "  Confederate  notes,"  al- 

though made  while  the  civil  war  of  1861-^65  was  still  pending, 
and  in  one  of  the  so-called  Confederate  States,  where  such  notes 
were  then  the  usual  currency,  and  although  the  notes  were  ac- 
cepted as  money,  cannot  constitute  the  party  making  the  pay. 
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WAR— CVmfinti^ 

ment  a  lonaflde  ptuchaser  for  value,  bo  as  to  entitle  him  to  equit- 
able protection  or  relief  in  the  circuit  court   Ih. 

7.  The  securities  known  as  "  Confederate  treasury  notes,*^  issued  by 

the  self-styled  Confederate  States,  during  the  ciTil  war  of 
1801-'65,  although  not  "  bills  of  credit,''  issued  by  a  State,  and 
as  such  prohilnted  by  the  Constitution  of  the  United  States, 
Art.  I.  S  X.  subd.  1,  were,  nevertheless,  Illegal;  because  they 
were  issued  by  a  pretended  government,  organized  in  the  name 
of  certain  States,  by  subjects  of  the  United  States,  who  were  at 
the  time  in  rebellion  against  the  rightful  government  of  the 
United  States,  with  design  to  dismember  and  destroy  it  Bailey 
V.  MUner,  261. 

8.  A  promissory  note  given  in  consideration  of  such  bills  is  void,  and 

does  not  constitute  a  debt  provable  in  bankruptcy.    Fb. 

WAREHOUSEMEN. 
The  courts  of  the  United  States  have  not  jurisdiction  of  actions 
against  warehousemen,  as  such,  prosecuted  between  citizens 
of  the  same  State.     The  Mary  WcahingUm^  1. 

WATERCOURSEa 

1.  The  owner  of  land  bordering  upon  a  stream,  although  navigable, 

in  which  the  tide  does  not  ebb  and  flow,  is  presumed  to  be  the 
owner  of  the  land  beneath  the  water  to  the  center  line  of  the 
stream.    Avery  v.  FoXy  246. 

2.  Such  riparian  proprietor  has  also  a  right  to  use  the  water  of  the 

stream,  in  its  flow,  in  any  manner  not  inconsistent  with  the 
rights  of  others  in  it    Lb, 

8.  But  the  public  have  the  right  to  use  aU  navigable  streams  as 
highways ;  and  the  owner  of  the  bed  of  such  a  stream  has  no 
right,  as  such,  in  the  waters  thereof^  which  can  authorize  him  to 
impede  or  obstruct  navigation  upon  it.  The  right  of  the 
public,  for  purposes  of  navigation,  is  paramoimt  to  that  of  the 
riparian  proprietor.    IK 

i.  If  an  alteration  in  the  course  of  a  stream,  by  diverting  it  from  its 
natural  channel  to  an  artificial  one,  for  the  purpose  of  improving 
navigation,  results  in  depriving  the  riparian  owner  of  the  use 
of  the  stream  which  he  is  employing  advantageously  as  an  inci- 
dent to  his  land,  this  is  taking  the  private  property  of  such 
owner,  in  the  use  of  the  water,  for  a  public  use;  and  he  is  enti- 
to  compensation.    Ih» 

WITNESS. 

COUBTS,  18. 
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